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PREFACE 

In  the  present,  third  edition  of  this  case  book,  the  work  has 
been  entirely  revised.  Thirty-two  cases  in  the  previous  editions 
have  either  been  omitted  or  reduced  to  notes.  Forty-four 
cases  have  been  added,  most  of  which  have  appeared  since 
the  first  edition.  Some  of  the  additional  cases  are,  however, 
older  cases  which,  it  seems  to  the  compiler,  are  better  adapted 
to  the  purpose  in  view  than  were  those  which  they  replace. 

The  notes  have  been  largely  increased  in  number  and  as  a 
rule  have  been  kept  to  the  language  of  the  courts.  The  com- 
piler has  usually  not  attempted  to  make  summary  comments 
of  his  own.  The  conclusions  are  left  for  the  class-room  dis- 
cussion. It  will  be  seen  that  the  references  to  notes  in  various 
legal  periodicals  are  frequent.  These  references  have  been 
made  as  freely  as  possible  for  the  reason  that  the  material 
to  which  they  point  is  in  fact  usually  critical  comment  rather 
than  a  simple  digest  of  cases.  These  notes  in  the  principal 
law  periodicals  published  by  various  law  schools  are  generally 
prepared  after  careful  and  intensive  study  of  the  question  in 
hand  and  the  discussion  is  marked  by  intelligent  and  inde- 
pendent thinking. 

The  cases  on  the  common-law  marital  rights  in  regard  to 
property  have  been  retained,  although  they  are  in  various  in- 
stances obsolete  or  obsolescent;  but  they  are  the  historical 
background  of  later  legislation  and  should  be  known  to  the 
student  for  that  reason.  Some  of  the  marital  rights,  especially 
dower  and  curtesy,  are  perhaps  invariably  treated  fully  in  the 
courses  on  property  in  our  law  schools,  but  for  the  sake  of 
completeness  of  the  scheme  of  this  book  have  been  retained 
in  the  present  edition.  It  is  naturally  expected,  however, 
that  the  teacher  will  use  his  own  discretion  in  the  use  of  the 
material  in  this  case  book,  both  as  to  topics  and  extent  of 
discussion. 

In  conclusion  it  will  be  remarked  that  upon  the  subject  of 
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jurisdiction  in  divorce  actions,  the  much  discussed  case  of 
Haddock  v.  Haddock,  201  U.  S.  562,  has  been  omitted,  as  the 
great  length  of  the  opinions  (sixty-eight  pages)  precluded  its 
use.  However,  its  essential  point  was  first  aggressively  pro- 
jected in  People  v.  Baker,  76  N.  Y.  78,  which  is  included, 
and  the  present  situation  is  well  stated  in  Thompson  v.  Thomp- 
son, 89  N.  J.  Eq.  70,  which  is  also  included.  A  bibliography 
of  the  more  important  contributions  to  that  discussion  is  also 
given. 

E.  H.  W. 
College  of  Law,  Cornell  University, 
August  25,  1920. 
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CASES  ON  DOMESTIC  RELATIONS 


THE  LAW  OF  PERSONS 
PART  I 

MARRIAGE 

CHAPTER  I 

CONTRACT  TO  MARRY 

Proof  of  Contract 

PERKINS  V.  HERSEY 
1  R.  I.  493.— 1851 

Assumpsit  for  breach  of  promise  of  marriage.  Plea,  non 
assumpsit.  There  was  no  express  promise  of  marriage  proved. 
Evidence  was  given  that  the  defendant  had  been  much  in  the 
society  of  the  plaintiff,  visiting  her  frequently,  walking  with 
her  alone,  and  taking  her  to  ride;  that,  during  the  sickness  of 
the  plaintiff,  the  defendant  had  shown  a  deep  interest  in  her, 
and  had  brought  her  sister,  who  resided  at  a  distance,  to  take 
care  of  her;  that  he  had  stayed  at  her  father's  house  at  one 
time  for  several  days,  and  had  continued  his  attentions  to  her 
for  nearly  two  years.  The  plaintiff  then  gave  birth  to  a  child, 
alleged  to  be  the  child  of  the  defendant,  and  the  defendant 
discontinued  the  intimacy. 

Greene,  Chief  Justice,  charged  the  jury.  The  plaintiff 
sets  forth  in  her  declaration,  mutual  promises  of  marriage 
made  by  the  plaintiff  on  one  hand,  and  the  defendant  on  the 
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other,  and  broken  by  the  defendant,  and  asks  damages  for  the 
breach  of  promise.  The  plamtiff  must  first  prove  the  contract 
on  which  the  action  is  founded,  that  is,  a  promise  of  marriage 
made  by  the  defendant  and  accepted  by  the  plaintiff.  A 
contract  may  be  proved  either  by  witnesses  who  heard  it  made, 
or  by  facts  and  circumstances  from  which  it  may  be  inferred. 
It  is  evident  that  a  contract  hke  the  present  can  generally  be 
proved  only  in  the  latter  mode.  It  is  made  in  mutual  confi- 
dence, ia  private,  in  the  absence  of  witnesses.  There  are  some 
differences  in  opinion  in  the  courts  in  regard  to  the  kind  of 
facts  which  are  admissible  to  prove  this  promise;  but  there  is 
no  doubt  that  it  may  be  inferred  from  circumstances.  What 
then  are  the  circumstances?  The  ordinary  politeness  and 
civility,  which  a  gentleman  extends  to  a  lady,  are  not  to  be 
considered  as  furnishing  any  proof  of  such  a  promise.  The 
safest  rule  we  can  lay  down  is  this.  If  you  find  that  the  atten- 
tions which  the  defendant  paid  the  plaintiff,  and  the  inter- 
course between  them,  were  such  as  are  usual  with  persons  en- 
gaged to  be  married;  and  such  as  are  imusual  with  persons 
between  whom  there  exists  no  such  relation,  they  are  compe- 
tent for  you  to  consider  as  evidence  which  may  or  may  not,  as 
you  may  determine,  suffice  to  prove  a  promise  of  marriage.  It 
is  not  necessary  for  you  to  consider  that  there  was  an  express 
promise  made  and  accepted  in  Jierms,  but  if  his  conduct  was 
such  as  to  induce  her  to  believe  that  he  intended  to  marry  her, 
and  she  acted  upon  that  beUef,  the  defendant  permitting  her 
to  go  on  trusting  that  he  would  carry  the  intention  into  effect, 
that  win  raise  a  promise  upon  which  she  may  recover.  But 
this  must  be  shown  by  facts  and  circimistances,  and  you  can- 
not consider  the  understanding  of  the  friends  of  the  parties  as 
to  the  relation  between  them.  If  you  think  there  was  a  prom- 
ise, you  will  next  have  to  consider  the  damages  for  the  breach 
of  it.  The  promise  is  as  binding  as  any  other;  but  the  damage 
by  breach  of  it  is  from  its  nature  not  susceptible  of  pecimiary 
measurement.  If  a  man  promises  to  pay  a  sum  of  money  and 
fails,  the  damages  are  the  sum  promised  with  interest  thereon 
from  the  date  of  the  breach  of  contract.  But  the  damages 
here  do  not  rest  on  any  thing  of  a  pecuniary  nature.    The 
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amount,  therefore,  lies  very  much  in  your  discretion.  You  will 
consider  the  injury  done  to  the  plaintiff's  feelings— her  pros- 
pects, her  reputation,  and  her  social  position,  and  will  give  her 
just  such  damages  as  a  girl  like  her,  treated  as  she  has  been, 
ought  to  receive.  You  will  consider  what  would  have  been 
her  standing  had  the  defendant  married  her,  and  what  is  her 
situation  now  that  he  refuses.  The  fact  that  the  plaintiff  was 
seduced  you  will  not  consider  in  this  connection.  We  have  a 
statute  which  affords  the  plaintiff  a  remedy  for  the  injury  thus 
done  to  her,  in  a  more  appropriate  form. 
Verdict  for  the  plaintiff  for  $3,000.  i 

CHURCH,  C.  J.,  IN  HOMAN  v.  EARLE 

53  N.  Y.  267,  273.— 1873 

I  AGREE  with  the  learned  counsel  for  the  defendant  that  to 
constitute  a  promise  of  marriage  substantial  proof  should  be 
required  of  the  fact.  In  the  case  of  Honeyman  v.  Campbell,  5 
Wils.  &  Shaw,  144;  2  Dow.  &  Clark,  282,  cited  and  very  much 
relied  upon  by  the  defendant's  counsel,  the  lord  chancellor  has, 
I  think,  correctly  stated  the  law  upon  the  subject.  The  proposi- 
tions of  the  opinion  are:  1.  That  the  contract  may  be  proved  by 
direct  or  by  circumstantial  evidence.  2.  That  there  must  be  a 
serious  promise,  intended  as  such  by  the  person  making  it,  and 
accepted  by  the  person  to  whom  it  is  made.  3.  That  mere  court- 
ship or  even  an  intention  to  marry  is  not  sufficient  to  constitute 
a  contract  of  marriage.  These  propositions  are  entirely  sound 
and  do  not  conflict  with  the  law  of  the  court  in  this  case.  The 
opinion  does  not  attempt  to  define  what  circmnstances  will  be 
deemed  sufficient  nor  from  what  acts  or  language  a  serious 
promise  may  be  inferred.  True,  it  holds,  and  I  think  correctly, 
that  neither  courtship  nor  a  mere  intention  is  alone  sufficient, 
but  the  chancellor  says:  "But  com-tship  is  a  most  material  fact 
in  the  case  when  you  are  examining  whether  from  the  conduct  of 
the  parties  it  appears  that  a  promise  had  actually  passed 

1  Contra,  that  evidence  of  seduction  is  admissible  in  aggravation  of  dam- 
ages, Kelley  v.  Riley,  post  p.  12,  and  note  thereto. 
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between  them. "  So,  while  it  is  plain  that  an  intention  to  make 
a  contract  is  not  a  contract,  yet  if  such  intention  is  so  expressed 
as  that  both  parties  imderstand  it  to  be  a  promise,  and  it  is 
accepted  as  such,  it  is  as  binding  as  if  made  in  any  other  form. 
Parties  may  select  their  own  language,  and  if  from  that  and 
their  conduct  a  legitimate  inference  may  be  drawn  of  their 
intention  and  understanding,  such  intention  must  be  carried 
out.  The  expressions  in  some  of  the  cases,  that  a  contract 
may  be  inferred  from  devoted  attention  and  iapparently  ex- 
clusive attachment,  have  not  been  genera;lly  adopted  by  the 
coiu-ts.    15  Mass.  1,  note.^ 

ULLMAN  V.  MEYER 
10  Fed.  Rep.  241.    (Circuit  Court,  S.  D,  N.  Y.)— 1882 

Motion  for  a  new  trial. 

Wallace,  D.  J.  I  am  constrained  to  hold  that  the  defend- 
ant was  erroneously  precluded  from  the  benefit  of  his  defence 
under  the  statute  of  frauds  on  the  trial  of  the  action,  and  that 
the  construction  of  the  statute,  which,  upon  a  hasty  reading 
seemed  correct,  cannot  be  maintained.  The  case  turns  upon 
the  construction  of  the  statute  of  frauds,  the  phraseology  of 
which  differs  from  that  of  the  statute  of  Charles  II.  It  is  stated 
in  Parsons  on  Contracts,  vol.  3,  p.  3,  that  although  provisions 
substantially  similar  have  been  made  by  the  statutes  of  this 
country,  in  no  one  state  is  the  Enghsh  statute  exactly  copied. 

It  was  alleged  in  the  present  case,  and  the  evidence  tended  to 
show,  that  by  the  terms  of  the  agreement  of  marriage  between 
the  parties,  the  marriage  was  not  to  take  place  until  sometime 
after  the  expiration  of  one  year.  It  was  held  that,  by  force  of 
the  exception  in  the  third  section  of  our  statute,  promises  to 
marry  were  not  required  to  be  in  writing  under  any  circima- 
stances,  the  view  being  taken  that  it  was  the  intention  of  the 
statute  to  withdraw  agreements  to  marry  altogether  from  its 
operation. 

As  an  original  proposition  it  might  be  debated  whether  the 

'  Upon  the  suflBciency  of  evidence,  see  also  Yale  v.  Curtiss,  151  N.  Y.  598. 
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statute  of  frauds  was  ever  intended  to  apply  to  agreements  to 
marry.  They  are  agreements  of  a  private  and  confidential 
nature,  which,  in  countries  where  the  common  law  prevails,  are 
usually  proved  by  circumstantial  evidence,  and  at  the  time  the 
English  statute  was  passed  were  not  actionable  at  law,  but  were 
the  subjects  of  proceedings  in  the  ecclesiastical  courts  to  compel 
performance  of  them.  Nevertheless,  at  an  early  day  after  such 
actions  became  cognizable  in  courts  of  law  the  defence  of  the 
statute  of  frauds  was  interposed,  under  that  clause  of  the  stat- 
ute which  denies  a  right  of  action  upon  any  agreement  made 
upon  consideration  of  marriage  unless  the  agreement  is  in 
writing;  and  though  it  was  held  that  such  clause  only  related 
to  agreements  for  marriage  settlements,  there  seems  to  have 
been  no  doubt  in  the  minds  of  the  judges  that  promises  to  marry 
were  within  the  general  purview  of  the  statute.  In  our  own 
country,  in  Derby  v.  Phelps,  2  N.  H.  515,  the  question  was 
directly  decided,  and  it  was  held  that  although  the  defence 
could  not  be  maintained  under  the  marriage  clause  of  the 
statute,  it  was  tenable  under  the  clause  requiring  all  agreements 
not  to  be  performed  within  a  year  to  be  in  writing.  To  the 
same  effect  are  Nichols  v.  Weaver,  7  Kan.  373,  and  Lawrence  v. 
Cooke,  56  Me.  193. 

The  question  has  never  been  presented  in  our  own  state,  and 
the  ruling  upon  the  trial  was  made  under  the  impression  that 
the  exception  in  the  third  clause  of  our  statute  was  meaningless, 
unless  intended  to  relate  to  all  the  clauses.  It  was  entirely 
unnecessary  if  limited  to  the  particular  clause  in  which  it  is 
placed,  because  by  the  settled  construction  of  the  statute  the 
clause  did  not  apply  to  the  excepted  class  of  promises.  1  Ld. 
Raym.  387;  1  Strange,  34.  When  EngUsh  statutes,  such  as  the 
statute  of  frauds,  have  been  adopted  into  om-  own  legislation, 
the  known  and  settled  construction  of  these  statutes  has  been 
considered  as  silently  incorporated  into  the  acts.  Pennock  v. 
Dialogue,  2  Pet.  1. 

A  more  careful  examination  has,  however,  satisfied  me  that 
the  only  purpose  of  inserting  the  exception  was  by  way  of 
explanation,  and  to  remove  any  doubt  as  to  the  meaning  of  the 
clause  by  incorporating  into  it  expressly  what  would  otherwise 
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have  been  left  to  implication.  This  conclusion  is  more  reason- 
able than  the  supposition  that  so  important  an  innovation  upon 
the  statute  of  frauds  would  have  been  engrafted  so  ambigously. 
If  it  has  been  intended  to  exclude  promises  of  marriage  alto- 
gether from  the  operation  of  the  statute,  it  could  have  been 
plainly  evinced  by  inserting  the  exception  where  it  would 
naturally  apply  to  all  the  classes  of  contracts  required  to  be  in 
writing;  as  it  is,  it  more  obviously  refers  to  the  marriage  clause, 
and  the  class  of  promises  covered  by  that  clause.  It  has  no 
necessary  relation  to  the  other  classes  of  promises.  While  the 
letters  of  the  parties  show  a  marriage  engagement,  the  terms  of 
the  engagement  and  the  time  of  the  marriage  are  not  indicated 
sufficiently  to  take  the  case  out  of  the  statute.  The  evidence 
offered  to  show  that  the  promise  of  the  defendant  was  not,  by 
its  terms,  to  be  performed  within  a  year,  was  sufficient  to 
present  a  question  of  fact  for  the  jury. 

As  this  question  was  withdrawn  from  their  consideration, 
there  must  be  a  new  trial.  ^ 

'^  Contra,  "No  action  was  maintainable  in  the  common-law  courts  on  an 
agreement  to  marry  when  the  statute  was  passed.  Such  an  agreement  was 
obviously  not  one  of  the  contracts  then  contemplated  by  the  lawmakers  as 
being  within  the  statute.  The  objects  of  a  contract  to  marry  are  totally  un- 
like the  purposes  to  be  accomplished  by  any  other  contract.  The  relation 
it  has  in  view  is  wholly  distinct  from  the  relation  which  any  other  contract 
could  contemplate.  The  capacity  of  the  parties  to  it  to  enter  into  it  is  far  less 
restricted  as  to  age  than  in  any  other  agreement.  It  can  only  be  made  be- 
tween a  man  and  a  woman.  It  has  its  orgin  in  the  natural  law,  and  is  the 
foundation  of  society.  All  these  considerations  indicate  that  the  statute  was 
not  designed  to  embrace  it. 

"Why  should  a  contract  of  this  nature  be  placed  in  the  same  category  with 
one  for  the  sale  of  goods  or  the  performance  of  labor,  and  be  made  subject  to 
the  provisions  of  an  enactment  obviously  intended  to  regulate  suits  on  under- 
takings relating  to  the  ordinary  business  and  dealings  in  trade  and  com- 
merce? .  .  .  The  parliament  knowing,  as  it  miist  be  presumed  that  it 
did  know,  that  it  had  not  been  definitely  settled,  when  the  statute  of  frauds 
was  passed,  that  a  suit  at  common  law  could  be  brought  for  a  breach  of 
promise  to  marry,  it  is  scarcely  legitimate  to  infer  that  a  contract  to  marry, 
the  precise  terms  of  which  were  rarely,  if  ever,  capable  of  exact  proof,  was 
designed  to  be  included  within  the  provision  of  the  statute.  Looking,  then, 
to  the  nature  of  the  contract  to  marry,  to  its  origin,  its  antiquity,  and  its 
objects,  and  having  regard  to  the  early  method  of  enforcing  it  in  the  spiritual 
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Defenses 

BURKE  V.  SHAVER 

92  Va.  345.-1895 

Error  to  Circuit  Court,  Rockingham  County. 

Action  by  Alice  E.  Shaver  against  Robert  M.  Burke.  There 
was  a  judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Cardwell,  J.  This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  Rockingham  county.  The  action  is  for 
a  breach  of  promise  of  marriage  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error, — ^the  declaration  alleg- 
ing, in  aggravation  of  damages,  the  seduction  of  defendant 
in  error,  birth  of  child,  etc., — and  at  the  trial  the  jury  awarded 
damages  in  the  surn  of  $1,000. 

The  first  assignment  of  error  is  to  the  refusal  of  the  trial 
coxtit  to  give  the  following  instructions,  asked  for  by  the  de^ 
fendant  (plaintiff  in  error):  Instruction  1.  "The  jury  are 
instructed  that  if  the  plaintiff  yielded  to  the  request  of  the 
defendant  to  have  sexual  intercourse  with  her  upon  the  promise 
of  the  defendant,  if  the  plaintiff  got  into  trouble,  he  would 
marry  her,  such  contract  did  not  constitute  a  legal  contract 
of  marriage."  Instruction  2.  "The  jury  are  instructed  that, 
upon  an  agreement  between  a  single  man  and  a  single  woman 
to  have  ilUcit  intercourse,  and  that,  if  pregnancy  of  the  female 
shall  follow,  the  man  agrees  to  marry  the  woman,  such  agree- 
ment is  against  morality,  and  does  not  create  a  legal  contract 
of  marriage." 

The  first  question  to  be  determined  is  whethei-  these  instruc- 

courts,  and  considering  how  distinct  it  is,  in  ail  the  particulars  we  have 
indicated,  from  every  other  kind  of  contract  which  can  be  entered  into,  and 
bearing  in  mind  that  it  is,  as  Lord  Robertson,  a  distinguished  Scottish  judge, 
declared,  'the  very  basis  of  the  whole  fabric  of  civiUzed  society,'  we  are  un- 
willing to  say  that  it  falls,  or  was  intended  to  fall,  within  the  term  'any 
agreement,'  as  that  term  is  used  in  the  statute  of  frauds." — ^Lewis  v.  Tapman, 
90  Md.  294  (1900);  and  see  also  note,  14  Har.  Law  Rev.  63. 
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tions  correctly  propound  the  law  applicable  to  the  case.  A 
contract  for  marriage  is  the  mutual  agreement  of  a  man  and  a 
woman  to  many  each  other,  or  become  husband  and  wife,  in 
the  futiu«,  and  must  satisfy  the  legal  requirements  as  to 
parties,  consideration,  etc.,  as  other  contracts  must.  Wharton, 
in  his  work  on  the  Law  of  Contracts  (volume  1,  sec.  373), 
states  the  law  thus:  "An  agreement  is  void  when  the  con- 
sideration is  future  illicit  cohabitation,  no  matter  what  other 
considerations  may  imite,  or  how  skillfully  the  illegal  object 
might  be  clothed.  .  .  .  A  promise  of  marriage  on  considera- 
tion of  sexual  intercourse  also  is  void."  Chancellor  Kent,  in 
his  Commentaries  (voliune  2,  13th  ed.,  p.  467),  in  discussing 
what  constitutes  a  valuable  consideration  of  a  contract,  says: 
"The  consideration  must  not  only  be  valuable,  but  it  must 
be  a  lawful  consideration,  and  not  repugnant  to  law,  or  soimd 
policy,  or  good  morals.  'Ex  turpi  contractu,  actio  non  oritur;  ' 
and  no  person,  even  so  far  back  as  the  feudal  ages,  was  per- 
mitted by  law  to  stipulate  for  iniquity.  The  reports  in  every 
period  of  English  jurisprudence  and  our  American  reports 
equally  abound  with  cases  of  contracts  held  illegal  on  account 
of  the  illegality  of  the  consideration,  and  they  contain  certain 
striking  illustrations  of  the  general  rule  that  contracts  are 
illegal  when  founded  on  a  consideration  contra  bonos  mores,  or 
against  principles  of  sound  policy,  or  founded  in  fraud,  or  in 
contravention  of  the  positive  provisions  of  some  statute  law. 
If  the  contract  grows  immediately  out  of,  or  is  connected  with 
an  illegal  or  immoral  act,  a  court  of  justice  will  not  enforce 
it."  In  the  case  of  Saxon  v.  Wood  (Ind.  App.),  30  N.  E.  797, 
where  the  complaint  alleged  "that  defendant,  who  was  a 
suitor  of  plaintiff,  an  unmarried  woman,  solicited  her  to  have 
sexual  intercourse  with  him,  and  on  her  refusal,  agreed  that 
if  she  would  yield  to  his  wishes,  and  thereby  became  pregnant, 
he  would  at  once  marry  her;  that  in  consideration  of  such 
agreement,  to  which  she  consented,  plaintiff  yielded  to  de- 
fendant's solicitations,  and  did  have  sexual  intercourse  with 
the  defendant,  from  which  pregnancy  resulted,  and  from  which 
a  child  was  bom  to  plaintiff,  and  the  defendant,  on  her  request 
to  fulfil  his  agreement,  refused  to  marry  her," — it  was  held 
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that  the  action  would  not  He,  the  contract  being  based  on  an 
immoral  consideration.  Judge  Black,  in  delivering  the  opinion 
of  the  appellate  court  of  Indiana,  in  that  case,  cites  with  ap- 
proval what  has  above  been  quoted  from  Kent's  Commen- 
taries, and  a  number  of  other  authorities  on  the  same  line. 

In  the  case  of  Hanks  v.  Nagle,  (decided  by  the  Supreme 
Court  of  California),  54  Cal.  51,  which  was  an  action  for  a 
breach  of  promise  of  marriage  similar  in  many  respects  to  the 
case  at  bar,  the  plaintiff  testified,  in  effect,  that  the  defendant 
promised  to  marry  her  if  she  surrendered  her  person  to  him, 
and  that  she  thereupon  consented.  The  court  held  that 
promise  was  void  on  account  of  the  immorality  of  the  con- 
sideration, the  court  saying,  in  its  opinion,  that  "upon  well- 
settled  principles  the  plaintiff  should  not  have  recovered  on  a 
contract  of  this  character,  as,  being  a  contract  for  illicit  co- 
habitation, it  is  tainted  with  immorality."  Citing  Story  on 
Cont.,  sec.  458,  and  Steinfelt  v.  Levy,  16  Abb.  N.  S.  26.  In  the 
latter  case,  which  was  decided  by  the  Supreme  Court  of  New 
York,  Chief  Justice  NeUson,  in  discussing  the  nature  of  the 
contract  sued  on,  says:  "It  is  hardly  necessary  to  say  that 
a  contract  thus  grossly  immoral  would  not  support  the  action." 
"The  learned  presiding  judge  [of  the  court  below]  seems  to 
have  had  in  view  the  rule  that  where  a  contract  is  founded  on 
two  considerations,  one  of  which  is  merely  void,  but  not  vicious, 
and  the  other  good,  the  contract  is  binding  to  the  extent  of 
the  good  consideration.  He  ruled  that  if,  in  fact,  mutual  con- 
current provisions  to  marry  were  a  part  of  the  consideration, 
the  plaintiff  could  recover.  It  does  not  seem  to  have  occurred 
to  him  that  such  a  rule  would  tend  to  legalize  contracts  for 
prostitution,  or  that  the  principle  in  view  is  never  applied  to 
a  contract  tainted  with  immorality.  Courts  of  justice  will 
not  aid  the  illicit  or  corrupt  arrangement,  or  sift  one  part  of 
it  to  save  the  other  part." 

The  learned  coimsel  for  defendant  in  error  cites  this  case  as 
authority  for  his  contention  that  instructions  1  and  2  were  not 
applicable  to  the  case  at  bar,  because  there  was  a  promise  of 
marriage,  independent  of  the  promise  made  in  consideration 
of  sexual  intercourse;  but  the  case  of  Steinfelt  v.  Levy  sustains 
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the  doctrine  laid  down  in  Hanks  v.  Nagle,  and  the  other  au- 
thorities above  cited.  Moreover,  we  shall  see,  later  on,  that 
the  evidence  does  not  show  a  promise  in  the  case  at  bar,  by 
the  plaintifif  in  error,  to  marry  the  defendant  in  error,  inde- 
pendent of  the  promise  to  marry  her  if  she  would  have  sexual 
intercourse  with  him,  and  became  pregnant.  The  cases  of 
Kurtz  V.  Frank,  76  Ind.  594,  and  Clark  v.  Pendleton,  20  Conn. 
495,  are  also  cited  by  counsel  for  defendant  in  error,  but  they 
do  not  apply  to  the  case  at  bar.  In  the  first  of  these  cases  the 
man  promised  to  marry  the  woman  in  September  or  October, 
if  they  could  agree  and  get  along  and  be  true  to  each  other, 
and  that  if  she  became  pregnant  from  their  intercourse  he 
would  marry  her  ioomediately.  She  became  pregnant  in  July, 
but  he  then  refused  to  marry  her.  The  court  held,  upon  the 
particular  facts  in  that  case,  that  the  illicit  intercourse  did  not 
so  enter  into  the  consideration  as  to  render  the  agreement 
void;  that  an  action  for  the  breach  accrued  at  once.  The  real 
point  decided  was  that  the  plaintiff  could  maintain  her  action 
upon  the  defendant's  refusal  to  marry  her  after  pregnancy, 
without  waiting  until  the  time  fixed  upon  for  the  marriage 
by  the  original  agreement.  We  think  that  instructions  Nos.  1 
and  2  correctly  propounded  the  law. 

It  only  remains  to  be  determined  whether  the  instructions 
are  relevant  to  the  testimony  in  the  case.  Instructions  founded 
on  evidence  in  the  case,  and  consistent  with  the  law,  are  proper, 
and  should  be  given;  but  otherwise,  where  they  have  no  basis 
in  the  evidence.  Moon's  Adm'r  v.  Railroad  Co.,  78  Va.  745; 
Priest  V.  Whitaker,  Id.  151;  Birch  v.  Linton,  Id.  584;  Rosen- 
baums  v.  Weeden,  18  Grat.  785. 

The  testimony  of  the  plaintiff  (defendant  in  error)  is  as  fol- 
lows :  On  examination  in  chief  she  says  that  these  improper  re- 
lations (illicit  intercourse)  commenced  in  July,  1890;  that 
they  occurred  afterwards,  and  continued  up  to  the  last  of 
March,  1892.  "He  said  that  he  was  going  to  marry  me  if  I 
would  consent.  He  often  made  that  statement.  Q.  Were  you 
engaged  to  him  at  the  time  of  the  first  act  of  improper  inter- 
course, in  July,  1890?  A.  I  asked  him  if  he  would  be  true  to 
his  promise,  and  he  said  that  he  would;  that  he  was  going  to 
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marry  me  anyway.  Q.  Did  he  say  anything  about  marrying 
you  -the  last  time  your  relations  with  him  were  improper,  in 
March,  1892?  A.  He  said  that  he  would  be  true  to  his  promise." 
On  cross-examination  she  says  that  nothing  was  ever  said  about 
the  time, — "only  he  said,  if  I  got  into  trouble,  he  would  marry 
me.  Q.  You  mean  in  a  family  way?  A.  Yes,  sir.  Q.  And  you 
were  satisfied  with  this  arrangement?  A.  Yes,  sir.  Q.  When 
did  he  tell  you  this?  A.  He  told  rne  in  the  first  beginning,  in 
July,  1890.  He  promised  me  this  the  first  time,  and  he  prom- 
ised me  afterwards."  Then  in  answer  to  the  question  pro- 
pounded by  the  court,  "You  say  the  first  time  Burke  had  in- 
tercourse with  you  he  promised  to  marry  you?"  she  answers, 
"Yes,  sir."  And  then,  on  re-examination,  she  stated,  "that 
when  the  first  act  of  intercourse  took  place  Biu-ke  said  he  was 
going  to  marry  her;  that  she  asked  him  when  he  was  going  to 
marry  her,  and  he  said  'when  she  got  in  trouble.'  He  said  he 
was  going  to  marry  me  anyway." 

This  is  substantially  all  the  testimony  as  to  the  promise  of 
niarriage,  or  the  seduction,  and  it  will  be  noted  that  the  plain- 
tiff said  nothing  as  to  any  promise  (or  engagement)  of  marriage 
prior  to  the  first  act  of  illicit  intercourse,  in  July,  1890.  On 
the  contrary  she  says,  in  answer  to  the  cross  question,  "Was 
anything  said  about  getting  married  between  June,  1889  (the 
first  time  she  met  him),  and  July,  1890?"  "He  expressed  his 
affections  that  way.  We  were  not  particularly  engaged."  It 
appears,  therefore,  that  the  question  was  directly  raised  by 
the  evidence,  whether  or  not  this  alleged  promise  of  marriage 
was  made  in  consideration  of  sexual  intercourse,  or  upon  con- 
dition that  she  became  pregnant,  which  question  was  to  be 
determined  by  the  jury,  and  the  defendant  had  a  right  to  have 
the  jiiry  instructed  as  to  the  law  that  was  to  guide  them  in  de- 
termining that  question;  and  as  instructions  Nos.  1  and  2 
correctly  propounded  the  law,  they  should  have  been  given  to 
the  jury.    The  refusal  to  give  these  instructions  was  error. 

The  defendant  also  asked  the  court  to  instruct  the  jury  as 
follows:  Instruction  No.  3.  "The  jury  are  instructed  that  if 
they  believe  from  the  evidence  that  no  day  was  fixed  for  the 
marriage,  the  plaintiff  must  prove  that  she  offered  to  fix  the 
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time  and  place  of  marriage,  and  that,  in  default  of  such  offer 
to  fix  the  time  and  place  of  the  marriage,  there  is  no  breach  of 
the  contract,  and  the  plaintiff  cannot  recover."  In  the  ab- 
stract this  instruction  embodies  the  law,  but  we  do  not  think, 
upon  the  testimony  in  this  case  that  it  applies.  Where  one 
repudiates  his  promise  and  declares  that  he  will  not  be  bound 
by  it,  the  party  not  in  default  need  not  wait  for  the  time  of  per- 
formance to  arrive,  and,  .where  the  engagement  is  general, 
need  not  request  the  fulfillment  of  the  promise,  but  may  sue  at 
once.  2  Am.  &  Eng.  Enc.  of  Law,  524,  and  cases  cited.  The 
evidence  here  is  that  the  defendant  denied  m  toio  the  alleged 
promise  of  marriage  before  this  action  was  brought.  The  in- 
struction was,  therefore,  properly  refused. 

******** 

Judgment  in  this  case  must  be  set  aside  and  annulled,  and 
the  case  remanded  to  the  Circuit  Court  of  Rockingham  county 
for  a  new  trial,  to  be  had  in  accordance  with  this  opinion. 

KELLEY  V.  RILEY 
'  106  Mass.  339.— 1871 

Contract  for  breach  of  promise  of  marriage.  The  declara- 
tion did  not  allege  special  damage. 

At  the  trial  in  the  Superior  Court,  before  Judge  Brigham, 
C.  J.,  evidence  was  introduced  tending  to  show  that  the  de- 
fendant was  a  married  man  at  the  time  of  the  promise.  The  de- 
fendant requested  the  judge  to  rule  that,  if  the  defendant  was 
married  at  the  time  of  the  promise,  the  action  could  not  be 
maintained;  but  he  declined  so  to  rule,  and  ruled  that  the 
action  could  be  maintained,  although  the  defendant  was  mar- 
ried at  the  time  of  the  promise,  if  the  plaintiff  was  ignorant 
thereof. 

The  plaintiff  offered  evidence  tending  to  show  that,  induced 
by  the  defendant's  promise  of  marriage,  she  submitted  to 
sexual  intercoiu"se  with  him,  and  that  he  got  her  with  child,  of 
which  she  had  been  deUvered  and  which  was  now  living.  The 
defendant  objected  to  the  admission  of  this  evidence;  but  the 
judge  admitted  it,  as  affecting  the  measure  of  damages. 
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In  submitting  the  case  to  the  jury,  the  judge  instructed 
them  as  follows: 

"Promises  of  marriage,  not  often  being  made  in  the  pres- 
ence of  witnesses  or  in  writing,  have  usually,  in  cases  of  this 
nature,  been  proved  by  circumstantial  evidence^  As  the 
promise  of  the  plaintiff  is  the  consideration  of  the  promise  of 
the  defendant,  both  must  be  proved  in  order  to  support  the 
action;  and  each  promise  may  be  established  by  the  same 
species  of  proof;  and  the  conduct  and  deportment,  as  well  as 
the  language  of  the  parties,  towards  each  other,  may  furnish 
satisfactory  evidence  of  the  fact  that  a  mutual  promise  of 
marriage  has  been  made  between  them,  that  is,  a  promise  of 
marriage  by  one  and  a  corresponding  promise  of  marriage  by 
the  other. 

"In  determining  what  sum  of  money  would  reasonably 
indemnify  and  compensate  the  plaintiff  for  a  breach  of  the  de- 
fendant's contract  with  her,  the  jury  may  consider,  in  addition 
to  her  expenditure  in  preparing,  the  disappointment  of  her 
reasonable  expectations,  and  inquire  what  she  has  lost  by  her 
disappointment,  and  for  that  purpose  consider  among  other 
things  what  would  be  the  money  value  or  worldly  advantage 
(separate  from  considerations  of  sentiment  and  affections)  of 
a  marriage  which  would  give  her  a  permanent  home,  and  the 
advantage  of  such  a  domestic  establishment  as  would  be  suit- 
able to  her  as  the  wife  of  a  person  of  the  defendant's  estate  and 
station  in  life.  The  jmy  ought  also  to  consider  whether  her 
affections  were  in  fact  implicated,  and  whether  she  had  become 
attached  to  the  defendant,  and  if  such  was  the  fact,  the  woimd 
and  injury  to  her  affections  would  be  an  additional  element 
in  the  computation  of  her  damage;  and  also  to  consider  what- 
ever mortification,  pain  or  distress  of  mind  she  suffered,  re- 
sulting from  the  discovery  of  the  defendant's  inabiUty  to  marry, 
by  reason  of  his  living  wife,  or  his  refusal  to  marry  her  within 
a  reasonable  time  after  the  contract  was  made  between  them, 
if  he  was  not  disabled  from  doing  so  by  reason  of  a  Uving  wife. 
And  if,  while  the  parties  were  mutually  promised  in  marriage, 
and  intending  and  expecting  marriage  in  a  short  time,  the 
defendant  solicited,  in  consideration  of  such  intention  and 
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expectation,  and  the  plaintiff  permitted,  in  consideration  of 
such  expectation  and  intention,  sexual  intercourse  with  her, 
whereby  she  became  pregnant  with  a  child,  which  was  bom 
alive,  and  is  now  Uving,  these  facts  may  be  considered  by  the 
jury  in  computing  damages,  so  far  as  they  tend  to  aggravate 
and  increase  the  disappointment,  mortification,  pain  or  dis- 
tress of  mind,  which  she  has  suffered  by  reason  of  the  defend- 
ant's breach  of  contract." 

A  verdict  for  the  plaintiff  was  returned  September  23,  1870, 
and  the  defendant  alleged  exceptions;  on  September  27  the 
plaintiff  moved  for  judgment;  on  October  1  thejudge  extended 
the  time  for  filing  the  exceptions  till  October  3,  on  which  day 
they  were  filed,  and  on  the  same  day,  a  few  hours  afterwards, 
the  defendant  died.  The  plaintiff  then  asked  for  judgment  on 
her  motion,  and  contended  that  the  defendant's  exceptions 
ought  not  to  be  allowed,  but  on  October  14  the  attorney  who 
appeared  for  the  defendant  at  the  trial  presented  the  excep- 
tions for  allowance,  and  on  October  17  the  judge  allowed  them. 
The  defendant  died  intestate,  and  no  steps  towards  taking 
out  administration  on  his  estate  were  had  before  the  filing 
[the  allowance?]  of  the  exceptions.  To  the  refusal  of  the  judge 
to  grant  her  motion,  and  to  his  allowance  of  the  defendant's 
exceptions,  the  plaintiff  alleged  exceptions. 

Colt,  J.  Both  parties  present  exceptions.  The  defendant 
died  after  his  exceptions,  taken  during  the  trial  of  the  case  to 
the  jury,  were  filed  in  the  court  below,  and  before  they  were 
allowed  by  the  presiding  judge.  The  action  could  not  be  con- 
tinued to  simunon  in  the  administrator,  because,  as  no  special 
damage  is  alleged,  it  does  not  survive.  The  authority  of  the 
attorney  employed  by  the  defendant,  of  course,  terminated 
with  his  death.  Stebbins  v.  Palmer,  1  Pick.  71;  Smith  v. 
Sherman,  4  Cush.  408.  The  plaintiff  under  these  circumstances 
excepts  both  to  the  allowance  of  the  defendant's  exceptions, 
and  the  refusal  of  the  judge  to  order  judgment  on  the  verdict, 
upon  her  motion,  which  was  filed  before  the  defendant's  death. 

As  a  matter  of  practice,  at  common  law,  as  well  as  under  the 
provisions  of  the  Gen.  Sts.  c.  133,  sec.  7,  and  c.  115,  sec.  14, 
judgment  will  be  entered  on  the  verdict  on  motion,  as  of  a 
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preceding  day  or  term  of  the  court,  whenever  an  action,  con- 
tinued or  postponed  for  the  purpose  of  obtaining  a  disposition 
thereof,  which  may  reUeve  a  dissatisfied  party  from  a  verdict, 
would  otherwise  fail  by  the  death  of  a  party  to  it.  So,  if  the 
death  occur  after  verdict,  delay  during  the  time  taken  for  the 
argument  of  law  questions  upon  which  the  validity  of  it  de- 
pends, or  for  advisement  thereon,  will  not  be  suffered  to  deprive 
one  of  the  benefits  to  which  he  appears  to  have  been  justly 
entitled  under  it.  Springfield  v.  Worcester,  2  Cush.  52;  Currier 
V.  Lowell,  16  Pick.  170. 

This  case  comes  within  these  rules.  The  defendant's  excep- 
tions were  presented  and  filed  before  the  death  of  the  defendant, 
judgment  on  the  verdict  was  thereby  delayed,  and  the  court  in 
now  rendering  judgment  will  go  back  to  the  time  when  it 
would  have  been  rendered  if  no  action  had  been  taken  to  pre- 
vent it. 

This  all  proceeds  on  the  supposition  that  the  verdict  is  one 
which  is  open  to  no  legal  objection.  "When  objections  are  sug- 
gested by  exceptions  regularly  taken  and  filed,  then  it  is 
manifestly  proper  that  the  order  for  judgment,  as  of  a  prior  day 
or  term,  should  not  be  made  until  the  exceptions  are  regularly 
disposed  of  by  a  decision  in  favor  of  the  verdict.  And  although 
technically  there  can  be  no  appearance  for  a  deceased  party, 
yfet  this  court  will  pass  upon  the  questions  so  submitted,  and 
hear  suggestions  as  to  their  merits,  from  any  one  who  holds  the 
office  of  a,n  attorney  within  the  court. 

The  exceptions  of  the  defendant  were  therefore  properly 
allowed,  and  the  motion  for  judgment  properly  denied,  for  the 
time,  as  premature. 

It  remains  to  dispose  of  the  exceptions  of  the  defendant, 
taken  at  the  trial.  The  court  was  asked  to  rule  that,  if  the 
defendant  was  a  married  man  at  the  time  of  his  promise,  the 
plaintiff  could  not  be  injured  by  a  failure  to  perform,  and 
though  she  had  no  knowledge  of  the  fact  at  the  time,  could  not 
maintain  this  action.  This  was  properly  refused.  The  defend- 
ant is  not  permitted  to  escape  responsibiUty  on  the  ground  of 
his  present  legal  inabiUty  to  perform  a  promise  of  marriage  to 
an  innocent  party.    The  damages  to  the  plaintiff  are  certainly 
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not  diminished  by  the  consideration  that  the  promise  was  made 
under  such  circumstances.  The  strict  rule  that  a  consideration 
to  support  a  promise  is  insuflficient  if  its  performance  is  utterly 
and  naturally  impossible,  is  met  by  the  suggestion,  that  even  if 
the  future  performance  here  is  to  be  treated  as  utterly  impos- 
sible, yet  the  detriment  or  disadvantage  which  must  necessarily 
result  to  the  plaintiff  in  relying  for  any  time  on  the  promise 
affords  sufficient  consideration  to  support  the  defendant's 
contract.  2  Parsons  on  Contracts  (5th  ed.),  67;  Wild  v.  Harris, 
7  C.  B.  999. 

The  defendant  also  insists  that  the  evidence  of  seduction  was 
not  admissible  in  aggravation  of  damages.  But  in  a  recent  case 
the  contrary  has  been  held  by  this  court,  on  the  groimd  that 
compensation  to  the  plaintiff  for  the  injury  she  has  received  by 
the  breach  of  the  contract  cannot  be  fully  reached  without 
taking  into  account  the  situation  in  which  she  is  left  by  the 
defendant's  act.  Sherman  v.  Rawson,  102  Mass.  395.^  The 
instructions  actually  given  by  the  learned  judge,  as  to  the 

1  "It  is  contended  in  support  of  the  exceptions  that  it  was  incompetent  to 
allow  evidence  of  the  alleged  seduction.  There  are  a  very  few  decisions 
which  so  hold.  The  reason  given  for  those  decisions  is  that,  since  a  woman 
is  not  permitted  at  common  law  to  recover  for  her  seduction,  she  should  not 
be  permitted  to  do  so  indirectly  by  showing  a  seduction  to  increase  her  dam- 
ages in  an  action  for  breach  of  promise  of  marriage.  See  Wrynn  v.  Downey, 
27  R.  1. 454,  where  Douglass,  Ch.  J.,  discusses  the  cases  at  length  and  argues 
in  favor  of  the  reason  of  the  minority  decisions. 

"  But  the  great  weight  of  authority  is  to  the  effect  that  evidence  of  seduction 
committed  under  promise  of  marriage  is  admissible  in  an  action  for  the  breach 
of  such  promise.  [Citing  cases  from  Me.,  Mass.,  Vt.,  N.  Y.,  N.  J.,  Ills., 
Mich.,  Minn.,  Iowa,  W.  Va.,  Tenn.,  Ohio,  Ore.,  Neb.,  Ga.,  and  Mo.]  The 
doctrine  established  by  this  decided  current  of  authority  is  that  while  dam- 
ages for  seduction,  as  a  distinct  cause  of  action,  cannot  be  added  to  the 
damages  for  the  breach  of  the  promise  of  marriage,  yet,  if  the  fact  of  seduction 
is  alleged  it  may  be  shown  in  aggravation  of  the  damages  on  the  ground  that 
the  damages  resulting  to  the  plaintiff  by  reason  of  the  breach  of  the  marriage 
contract  cannot  be  justly  estimated  without  taking  into  consideration  that 
increased  hmnUiation  and  keener  sense  of  shame  and  disgrace,  on  account 
of  the  seduction,  which  the  breach  of  the  contract  of  marriage  subjects  her 
to."  Hickey  v.  Kimball,  109  Me.  433.  For  seduction  as  a  ground  for  a  sepa- 
rate tort  action  see  Mulvehall  v.  Millward,  reported  herein,  post  p.  000. 
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nature  of  the  evidence  by  which  the  promise  was  to  be  proved, 
and  the  elements  to  be  considered  by.  the  jury  in  estimating  the 
damages,  were  full  and  accurate. 

The  defendant's  exceptions  are  accordingly  overruled,  and 
the  plaintiff  may  now  therefore  renew  her  motion  in  the  Supe- 
rior Court,  where  the  case  remains,  that  judgment  be  rendered 
as  of  the  day  and  term  when  the  verdict  was  returned. 

Ordered  accordingly.  ^ 

POLLOCK  V.  SULLIVAN 
53  Vt.  507— 1881 

Action  on  the  case.  Heard  on  demurrer  at  the  September 
Term,  1880,  Royce,  J.,  presiding.  The  court,  pro  forma,  sus- 
tained the  demurrer. 

Redfield,  J.  The  declaration  counts  tortwise,  for  fraud  and 
deceit,  whereby  the  plaintiff  has  suffered  injury.  It  avers,  in 
substance,  that  the  defendant,  professing  to  be  an  unmarried 
man,  paid  his  addresses  to  the  plaintiff  and  offered  himself  in 
marriage  to  her,  and  that  she,  beUeving  his  pretentions  and 
representations  to  be  true,  accepted  his  proffer,  and  agreed  to 
marry  him;  and  that,  in  fact,  defendant  at  that  time  was  living 
with  his  wife  and  children  at  St.  Albans;  and  thereby  she  was 
defrauded  and  injured.  To  this  declaration  the  defendant  files 
a  general  and  special  demurrer. 

We  have  not  carefully  examined  the  several  coimts,  to  find 
whether  some  of  them  may  not  be  technically  defective  imder 
special  demurrer,  but  we  think  some  of  them  may  withstand 

^  Evidence  of  the  reputed  amount  of  defendant's  property,  in  an  action  for 
breach  of  promise,  is  not  incompetent,  and  "it  cannot  be  incompetent  to 
permit  the  amount  in  defendant's  possession  to  be  shown  by  direct  and 
precise  evidence."  Crozier  v.  Craig,  130  N.  Y.  661,  aflSrming  without  opinion 
54  Hun,  83.  Contra,  It  is  competent  to  show  defendant's  pecuniary  circum- 
stances, but  it  must  be  by  evidence  of  general  reputation  and  it  is  not  ad- 
missible to  prove  his  ownership  of  specific  property.  The  defendant  may 
rebut  this  evidence  "by  showing  that  the  general  reputation  is  otherwise,  or 
by  showing  what  property  he  is  really  possessed  of." — Smith  v.  Compton,  67 
N.  J.  Law,  548. 
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that  assault.  The  plaintiff  avers  fraud,  and  damages  thereby 
occasioned.  Fraud  occasioning  damage  and  injury,  is  action- 
able; otherwise  persons  may  suffer  injury  by  the  wrongful  acts 
of  others,  and  the  law  afford  no  redress.  This  would  bring  the 
laws  of  the  land  into  contempt.  The  demurrer  confesses  the 
truth  of  the  facts  alleged  in  the  declaration.  And  we  think  the 
facts  averred  being  true,  are  actionable.  The  facts  alleged 
show  that  the  plaintiff  is  wanting  in  discretion,  if  not  in  some 
of  the  more  cardinal  virtues;  but  that  is  all  for  the  jury,  and 
outside  the  law  of  the  case.  On  demurrer  to  her  averments  and 
complaints,  she  is  to  be  regarded  as  an  innocent  person,  de- 
ceived and  defrauded. 

The  defence  claims  that  the  action  should  have  been  assump- 
sit for  the  breach  of  the  contract.  The  adjudged  cases  seem  to 
establish  that  the  innocent  party,  in  such  case,  may  sustain  an 
action  for  a  breach  of  the  promise  of  marriage;  that  the  other 
party  wiU  not  be  permitted  to  allege  that  he  cannot  perform  his 
contract  because  he  had  a  wife  when  he  agreed  to  marry  another. 
If  such  action  was  brought,  and  the  defendant  should  be  fool- 
hardy enough  to  offer  to  perform  his  contract,  the  plaintiff  must 
desist,  or  subject  herself  to  a  criminal  prosecution.  The  essen- 
tial wrong  to  the  plaintiff  is,  not  that  she  has  not  attained  a 
husband,  as  she  expected;  but  that  she  spent  her  time  and 
money  in  arrangements  and  preparation  for  marriage  with  the 
defendant,  when,  in  fact,  he  had  then  and  now  a  wife,  and  was 
deluded  into  this  relation  by  the  fraud  and  falsehood  of  the 
defendant,  and  by  such  deception  and  fraud  she  has  suffered 
grievously  in  property  and  reputation.  This  action  is  appro- 
priate to  redress  this  species  of  wrong.  Whether  the  plaintiff  has 
a  character  that  can  be  impaired,  or  lost,  can  be  ascertained  in 
the  proper  forum  before  a  jury.  Howard  v.  Gould,  28  Vt.  523; 
1  Hil.  on  Torts,  p.  3,  note  a;  Sedgw.  on  Dam.  p.  48,  and  cases 
there  cited;  Chit,  on  Cont.,  10th  Am.  ed.,  p.  750. 

The  result  is,  the  judgment  of  the  Coimty  Court  is  reversed, 
and  the  demurrer  overruled.  The  defendant,  at  the  hearing, 
asked  leave  to  replead,  in  case  the  judgment  should  be  against 
him;  the  leave  will  be  granted,  on  the  usual  terms,  and  the  case 
is  remanded. 
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GROSS  V.  HOCHSTIM 

72  Misc.  343— 1911 

(N.  Y.  Supreme  Court,  Appellate  Term) 

Seabury,  J.  This  is  an  action  to  recover  damages  for 
breach  of  promise  of  marriage  brought  by  a  man  against  a 
woman.  The  complaint  sets  forth  a  cause 'of  action,  and  the 
answer  in  so  far  as  it  is  necessary  for  us  to  consider  it  pleads  a 
defence  and  counterclaim.  The  defence  alleges,  inter  alia,  that 
since  the  defendant  promised  to  marry  the  plaintiff  she  has 
discovered  that  his  reputation  is  extremely  bad;  that  he  pur- 
chased goods  and  failed  to  pay  for  same;  that  he  repeatedly 
lied  to  the  defendant;  that  he  pawned  the  engagement  ring 
given  to  him  by  the  defendant,  and  wore  a  false  or  imitation 
ring  to  deceive  the  defendant  herein,  so  as  to  make  the  said 
defendant  believe  that  the  ring  worn  by  the  plaintiff  was  the 
one  which  had  been  given  to  the  plaintiff  by  the  defendant; 
that  the  said  plaintiff  boarded  at  a  hotel  and  failed  to  pay  the 
board  until  repeatedly  and  insistently  requested  so  to  do,  tak- 
ing about  two  months  to  pay  the  same;  that  he  lived  beyond 
his  means  and  income,  and  was  unable  to  pay  his  debts,  and 
that  his  father  was  frequently  compelled  to  pay  them  for  him; 
that  he  would  obtain  money  upon  the  representation  that  the 
said  moneys  were  for  the  use  of  the  firm  of  Sol.  Gross  &  Co., 
which  statements  were  false;  that  he  informed  the  defendant 
that  the  engagement  ring  which  the  defendant  had  given  the 
plaintiff  was  left  by  him  to  be  repaired  by  Tiffany  &  Co., 
which  statement  was  absolutely  false  and  untrue.  The  counter- 
claim alleges  that  prior  to  the  time  when  the  defendant  prom- 
ised to  marry  the  plaintiff  he  represented  to  her  that  he  was 
earning  $25  per  week  and  had  a  10  per  cent,  interest  in  the 
business  of  Sol.  Gross  &  Co.,  a  copartnership  doing  business 
in  New  York  City,  owning  three  factories  in  Brooklyn  and  one 
in  Wykes-Barre,  Pa.;  that  he  had  charge  of  the  New  York 
factory  of  said  firm,  and  was  indispensable  in  said  business; 
pad  that  he  h^-d  sufficient  money  in  bank  to  get  married  and 
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furnish  a  home  for  the  defendant  as  good  as  that  which  she 
had  at  that  time.  The  counterclaim  also  alleges  that  the  rep- 
resentations were  made  by  the  plaintiff  to  the  defendant  for 
the  purpose  of  inducing  the  defendant  to  enter  into  an  agree- 
ment to  marry  the  plaintiff;  that  the  defendant  beUeved  these 
representations  to  be  true,  and  "as  a  result  of  said  representa- 
tions ...  the  defendant  agreed  to  marry  the  plaintiff 
herein."  It  is  also  pleaded  that  these  representations  were  false 
and  known  by  the  plaintiff  to  be  false  at  the  time  he  made  them. 
After  making  other  allegations,  which  it  is  not  necessary  to 
set  forth  in  detail,  the  defendant  demands  judgment  against 
the  plaintiff  for  $20,000. 

The  plaintiff  demurred  to  the  defence  upon  the  ground  that 
it  was  insufficient  in  law,  upon  the  face  thereof,  and  demurred 
to  the  counterclaim  on  the  ground  that  it  appears  on  the  face 
thereof,  (1)  that  it  is  not  of  the  character  specified  in  section 
501  of  the  Code  of  Civil  Procedure;  and  (2)  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
learned  court  below  overruled  the  demurrer  to  the  defence 
and  to  the  counterclaim.  From  the  judgment  entered  upon 
this  decision  the  defendant  appeals  to  this  court. 

An  agreement  to  marry  is  essentially  different  in  its  purpose 
from  every  other  contract  known  to  the  law.  In  considering 
what  acts  would  justify  one  in  abrogating  or  rescinding  the 
agreement,  the  law  keeps  in  mind  the  purpose  sought  to  be 
accompUshed  by  the  agreement  itself.  While  undesirable 
traits  or  objectionable  characteristics  would  not  of  themselves 
constitute  a  defence  to  an  action  for  damages  for  a  breach  of 
the  promise,  they  might  be  pleaded  in  mitigation  of  damages. 
5  Cyc.  1002. 

Where,  however,  the  plaintiff  has  been  guilty  of  fraud  in- 
ducing defendant's  promise  to  marry  or  of  fraudulent  conceal- 
ment, these  facts  may  be  shown  as  a  justification  for  the  refusal 
to  perform  the  contract  and  furnish  a  good  defence  to  an  action 
for  breach  of  promise  of  marriage.  Di  Lorenzo  v.  Di  Lorenzo, 
174  N.  Y.  467-472. 

Bad  faith  or  unfair  dealing  by  one  of  the  parties  to  the 
agreement  justifies  the  other  in  rescinding  the  contract  to 
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marry,  and  I  think  it  can  safely  be  affirmed  that  misconduct 
by  one  of  the  parties  less  than  would  justify  a  divorce  after 
marriage  would  justify  a  refusal  by  the  other  to  enter  into  the 
contract  of  marriage.  "The  agreement  to  marry,"  says  Mr. 
Bishop  in  his  work  on  Marriage  and  Divorce  (section  235), 
"is  quite  distinct  in  its  nature  and  consequences  from  the 
mutual  consent  to  present  marriage  which  superinduces  the 
status.  It  is  a  mere  executory  contract  founded  on  a  considera- 
tion which  in  the  facts  of  most  cases  is  mutual  promises.  In 
the  main  it  is  governed  by  the  same  rule  as  contracts  relating 
to  pecuniary  affairs.  The  differences  come  from  the  dissim- 
ilarities of  the  thing  contracted  about.  The  parties  must  be 
persons  competent  in  law  to  intermarry.  They  must  act 
toward  each  other  in  good  faith,  and  any  deception,  fraud,  or 
vital  mistake  will  invalidate  the  agreement  in  favor  of  either 
who  are  misled,  and,  after  the  bargain  is  entered  into,  ill  con- 
duct in  one  of  them  of  a  nature  and  to  a  degree  not  quite  de- 
finable, yet  far  less  than  would  be  required  for  a  divorce  after 
marriage,  will  justify  the  other  in  rescinding  it." 

In  Van  Houten  v.  Morse,  162  Mass.  414,  it  was  held  that 
where  plaintiff  undertakes  without  inquiry  from  defendant  to 
state  facts  relating  to  the  circumstances  of  his  or  her  history 
or  life,  to  his  or  her  parentage  or  family,  or  to  his  or  her  former 
or  present  position,  those  facts,  if  material,  must  not  only  be 
stated  truly,  but  defendant  is  also  bound  not  to  suppress  or 
conceal  any  facts  necessary  to  a  correct  understanding  on  the 
part  of  the  defendant  of  the  facts  which  are  stated,  and,  if 
there  is  a  willful  concealment  and  suppression  of  such  facts 
whereby  defendant  was  led  to  believe  that  the  matters  to 
which  such  statement  related  were  different  from  what  they 
actually  were,  plaintiff  is  guUty  of  a  fraudulent  concealment. 

Applying  these  rules  to  the  defence  alleged,  we  think  it  was 
sufficient  in  law  upon  the  face  thereof,  and  that  the  court  be- 
low was  correct  in  overruling  the  demurrer  to  the  defence. 

For  the  purpose  of  the  determination  of  the  demurrer,  the 
facts  alleged  in  the  defence  Imust  be  deemed  to  be  true.  Many 
of  the  allegations  contained  in  the  defence  are  indefinite  and 
of  such  a  character  that  the  defendant  might  well  be  required 
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to  make  them  more  definite  and  certain  or  to  furnish  a  bill  of 
particulars  amplifying  the  allegations  of  her  pleading. 

The  defence,  however,  when  viewed  as  a  whole,  cannot  be 
said  to  be  insufficient  in  law  upon  the  face  thereof.  The  allega- 
tion therein  contained  that  the  plaintifif  obtained  moneys 
upon  the  false  representation  that  said  moneys  were  for  the 
use  of  the  firm  of  Sol.  Gross  &  Co.,  is,  I  think,  sufficient  to 
sustain  the  defence.  If,  as  we  must  assume,  this  allegation  is 
true,  then  it  imputes  dishonesty  to  the  plaintiff  of  so  grave  a 
character  that  it  would  in  my  judgment  justify  the  defendant 
in  her  refusal  to  marry  the  plaintiff. 

In  relation  to  the  coimterclaim,  it  is  necessary,  first,  to  deter- 
mine whether  it  alleges  any  cause  of  action  at  all.  It  is  clear 
that  it  does  not  allege  a  cause  of  action  for  breach  of  promise 
of  marriage  because  it  nowhere  alleges  a  refusal  to  marry  by 
the  plaintiff  or  any  breach  on  the  part  of  the  plaintiff.  Al- 
though very  inartificially  pleaded,  it  does  allege  the  promise 
of  the  plaintiff  to  marry  the  defendant,  and  that,  confiding  in 
such  promise,  the  defendant  remained  for  nearly  a  year  ready 
and  willing  to  marry  the  plaintiff,  and  that  the  promise  to  marry 
was  induced  by  false  representation  as  to  the  plaintiff's  in- 
come, financial  ability,  and  business  position.  That  such  rep- 
resentations were  material  sufficiently  appear,  and  that  they 
were  false  and  made  with  knowledge  of  their  falsity  and  that 
the  defendant  believed  them  to  be  true  and  by  reason  of  such 
belief  promised  to  marry  the  plaintiff  is  alleged.  In  effect, 
therefore,  the  counterclaim  alleges  that  the  defendant  by  reason 
of  the  false  representations  of  the  plaintiff  was  led  into  making 
a  promise  of  marriage.  I  think  that  this  fraud  gave  the  de- 
fendant a  cause  of  action  against  the  plaintiff  for  such  damages- 
as  she  could  prove  she  sustained  by  reason  thereof.  The  coun- 
terclaim, therefore,  states  facts  sufficient  to  constitute  a  cause 
of  action  to  recover  damages  for  fraud. 

The  question  therefore  presents  itself  whether  the  counter- 
claim is  of  such  a  character  that  it  may  be  pleaded  in  an  action 
for  breach  of  promise  of  marriage.  Section  501  of  the  Code  of 
Civil  Procedure  defines  the  character  of  a  counterclaim,  and 
the  causes  of  action  against  which  it  may  be  pleaded.    Sub- 
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division  1  of  that  section  authorizes  a  cause  of  action  to  be 
pleaded  as  a  counterclaim  which  arises  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim  or  connected  with  the  subject  of  the  action.  The  word 
"transaction"  is  not  limited  to  causes  of  action  arising  upon 
contract,  but  is  broad  enough  to  permit  caus6s  of  action  arising 
from  tort  to  be  the  subject  of  cOimterclaim  in  a  proper  case. 
The  "transaction"  referred  to  need  not  be,  and  in  most  cases 
could  not  be,  identical  in  all  its  particular  facts  and  details 
with  that  set  up  in  the  complaint.  Here  the  defendant  alleges 
that  the  contract  for  the  breach  of  which  the  plaintiff  sues  was 
induced  by  the  fraud  of  the  plaintiff.  If  the  allegations  of  the 
COimterclaim  be  true,  the  cause  of  action  which  the  plaintiff 
seeks  to  assert  had  its  "foundation"  in  the  fraud  for  which 
the  defendant  seeks  damages.  The  contract  upon  which  the 
plaintiff's  cause  of  action  depends  and  the  defendant's  counter- 
claim have  their  common  origin  in  the  plaintiff's  fraud. 

Mr.  Pomeroy,  in  commenting  upon  the  interpretation  given 
to  the  word  "transaction"  as  used  in  the  Code  provision  re- 
lating to  coimterclaims,  says: 

"It  is  more  extensive  than  'cause  of  action'  or  'subject  of 
the  action,'  for  out  of  it  the  defendant's '  cause  of  action'  is  said 
to  'arise,'  and  it  is  also  to  be, set  forth  in  the  complaint  or  pe- 
tition, not  as  the  'cause  of  action,'  but  as  the  'foundation'  of 
the  plaintiff's  claim.  It  must  therefore  be  something — ^that 
conabination  of  acts  and  events,  circumstances,  and  defaults, 
which,  viewed  in  one  aspect,  results  in  the  plaintiff's  right  of 
action,  and,  viewed  in  another  aspect,  results  in  the  defend- 
ant's right  of  action.  As  these  two  opposing  rights  cannot  be' 
exactly  the  same,  it  follows  that  there  may  be,  and  generally 
must  be,  acts,  facts,  events,  and  defaults  in  the  transaction  as 
a  whole,  which  do  not  enter  into  each  cause  of  action  but  are- 
confined  to  one  of  them  alone."  Code  Remedies  (4th  Ed.), 
§650. 

"It  would  seem,"  says  the  same  author  in  section  663,  "that  ■ 
little  or  no  difficulty  would,  be  met  in  giving  such  a  constntc- 
tion  to  the  statutory  definition  as  will  embrace  the  cases  of 
damages  resulting  from  the  plaintiff's  fraud.    If  the  action  was 
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on  contract,  such  damages  formed  a  most  familiar  example  of 
the  former  'recoupment,'  and  it  is  only  necessary  to  extend 
that  doctrine  to  analogous  cases  in  which  a  'transaction'  is 
to  be  substituted  in  place  of  a  contract." 

I  am  of  opinion,  therefore,  that  the  counterclaim  states  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  it  is  of  such 
a  character  that  it  may  be  properly  pleaded  in  an  action  to 
recover  damages  for  breach  of  promise  to  marry.  It  follows 
that  the  court  below  was  correct  in  overruUng  the  demurrer 
to  the  defence  and  to  the  counterclaim. 

Judgment  affirmed,  with  costs.    All  concur.^ 

JEFFERSON  v.  PASKELL 
11916]  1  K.  B.  57 
(Court  of  Appeal) 

Phillimore,  L.  J.  The  plaintiff,  a  young  woman  of  twenty- 
two,  brings  this  action  for  breach  of  promise  of  marriage 
against  the  defendant,  a  man  of  thirty-nine.  In  her  state- 
ment of  claim  she  alleges  an  engagement  in  1912,  and  the  fixing 
of  the  day  of  marriage,  first  for  March  28,  and  then  for  April  9, 
1913,  and  the  breach  of  which  she  complains  is  that  the  man 
did  not  marry  lier  then  or  within  a  reasonable  time  thereafter. 
She  also  states,  but  apparently  rather  as  evidence  or  confirma- 
tion of  the  breach  than  as  in  itself  a  breach,  a  positive  refusal  by 
letter  on  September  12.  In  his  defence  the  man  admits  the 
engagement  in  1912,  though  not  so  early  in  the  year,  and  the 
fixing  of  the  date  of  marriage  for  April  9.  He  proceeds  to  state 
that  by  letter  dated  April  14  he  refused  to  marry  the  woman. 


>  "It  may  well  be  said  generally  that  whatever  misconduct  in  the  party 
who  brings  the  action,  unknown  to  the  other  party,  when  the  contract  was 
made,  or  occurring  subsequently,  and  when  made  known  to  him,  he  refuses 
to  fulfil  the  promise,  tending  necessarily  to  destroy  the  confidence  essential 
to  connubial  happiness,  and  suited  to  defeat  the  purposes  of  the  marriage 
relation,  may  properly  absolve  him  from  the  obligation  and  be  a  defence." — 
Berry  v.  Bakeman,  44  Me.  164. 
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and  he  justifies  his  refusal  by  saying  that  she  had  contracted 
tuberculosis.  He  further  pleads  that  she  was  never  ready  and 
willing  to  marry  him.  .  .  .  Swinfen  Eady,  L.  J.,  has  stated 
the  questions  put  to  the  jury  and  their  answers. 

I  will  deal  first  with  the  questions  3  and  4,  which  were  put 
in  consequence  of  an  amended  defence  which  the  man  was  al- 
lowed to  raise  at  the  trial,  to  the  effect  that  he  honestly  be- 
lieved her  to  be  unfit  for  marriage  within  a  reasonable  time; 
and  it  is  best  in  the  first  instance  to  determine  upon  its  validity, 
I  am  of  opinion  that  it  is  not  a  valid  defence.  A  contract  of 
marriage  is  in  this  respect  like  any  other  contract.  The  jus- 
tification for  the  refusal  to  carry  it  out  must  be  found  in  the 
actual  facts,  and  not  on  belief  or  opinion,  however  reasonable 
or  honest,  as  to  what  the  facts  are.  If  instead  of  want  of  health 
the  question  had  been  one  of  want  of  chastity,  it  will  be  very 
apparent  that  the  objective  truth,  and  not  the  subjective 
belief,  would  have  to  ibe  looked  for.  This  being  so,  it  is  un- 
necessary to  inquire  whether  the  answers  of  the  jury  to  the 
two  questions  3  and  4  were  or  were  not  justified  by  the 
evidence. 

Another  point  hes  in  limine.  It  was  contended  by  counsel 
for  the  woman  that  ill-health  is  not  a  justification  for  refusal 
to  perform  the  promise  to  marry,  and  for  this  the  case  of  Hall 
V.  Wright  [El.  Bl.  &  El.  746]  was  cited.  This  case  has  been 
much  observed  upon;  but  it  is  unnecessary  to  consider  its 
weight,  because  it  has  no  bearing  upon  the  one  before  us. 
In  Hall  V.  Wright  the  man  pleaded  his  supervening  ill-health 
as  his  justification  for  refusal.  The  woman  was  wiUing  to 
marry  him  notwithstanding.  Whether  the  decision  was  that 
in  no  case  could  a  party  rely  on  his  or  her  own  ill-health  as  a 
justification,  or  whether,  as  some  have  thought,  the  case 
turned  upon  a  point  of  pleading  or  upon  the  insufficiency  of 
the  degree  of  ill-health  pleaded,  it  has  no  bearing  upon  a  case 
where  the  ill-health  is  that  of  the  insisting  party.  On  prin- 
ciple it  would  seem  that  there  must  be  some  cases  of  mental 
or  physical  infirmity  (as  it  has  been  decided  that  there  are 
cases  of  moral  infirmity)  which  supervening  after  the  promise, 
or,  I  would  add,  first  coming  to  the  knowledge  of  the  party 


26  CONTRACT  TO   MARRY 

after  the  promise,  will  justify  him  or  her  in  refusing  to  marry. 

1 


GAYNOR,  J.,  IN  OLDFIELD'S   ESTATE 
175  Iowa,  118.-1916 

We  take  from  these  authorities  based  as  we  think,  on  sound 
reasoning  [Sanders  v.  Goldman,  97  Va.  690  (grave  urinary 
malady);  Grover  v.  Zook,  44  Wash.  489  (pulmonary  tuber- 
culosis) ;  Shackelford  v.  Hamilton,  93  Ky.  80  (venereal  disease) ; 
Allen  V.  Baker,  86  N.  C.  91  (venereal  disease) : 

First.  That  one  may  repudiate  an  agreement  to  marry 
when,  subsequent  to  the  making  of  the  contract,  he  becomes 
afflicted  with  a  loathsome  disease  which,  upon  the  consumma- 
tion of  the  marriage,  may  be  communicated  to  the  spouse  and 
to  the  offspring  bom  of  said  marriage. 

Second.  When,  after  the  making  of  the  contract  to  marry, 
he  becomes  afflicted  with  a  fatal  and  incurable  malady,  and  the 
consxmunation  of  the  marriage  would  hasten  his  death,  he  is 
not  bound  to  perform  by  consummating  the  marriage,  and 
therefore  is  not  Uable  in  damages  for  such  failure.  Or,  in  other 
words,  that  there  is  implied  in  every  contract  to  marry  that 
the  parties  will  not  endanger  Uf  e  or  health  in  the  consunomation 
of  the  marriage,  and  that  where  illness  or  disease  comes  upon 
one  after  making  the  contract  to  marry,  such  as  would  render 
marriage  dangerous  to  his  Hfe,  a  breach  of  the  contract,  based 
on  such  unavoidable  and  such  unanticipated  condition,  is 
excusable.  We  do  not  mean  by  this  that  the  danger  should 
be  simply  problematical,  or  a  possible  contingency — one  that 
may  or  may  not  be  a  resultant  consequence  of  the  act  of 
consummating  the  marriage — but  one  in  which  the  evidence 
renders  reasonably  certain  the  inevitable  consequence  of  such 
an  act.  Where  the  malady  is  of  such  a  fatal  character  that 
he  cannot  enter  into  the  marriage  relation  and  receive  any 
of  the  benefits  which  grow  out  of,  and  are  involved  ia,  the 

'  Opinions  also  by  Swinfen  Eady  and  Pickford,  Lords  Justices.  Accord, 
Travis  v.  Schnebly,  68  Wash.  1  (1912). 
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relationship  established  by  the  consummation  of  the  marriage, 
he  is  excused. 

Third.  That  where  one  is  stricken,  before  the  time  arrives 
for  the  consummation  of  the  marriage,  with  a  fatal  malady, 
and  has  but  a  few  days  or  weeks  or  months  to  live,  and  the 
evidence  makes  this  reasonably  certain,  he  is  excused  from 
the  consuramation  of  the  marriage,  and,  being  excused,  his 
estate,  upon  his  death,  is  not  liable  in  damages  for  such  failure. 

These  are  implied  conditions  in  the  agreement  to  marry, 
and  the  agreement  to  marry  is  voided  by  their  happening; 
and,  the  agreement  being  void,  no  liability  for  damages  results 
from  the  failure  to  perform.  The  first  proposition  rests  upon 
public  policy,  as  well  as  upon  the  conditions  herein  suggested. 
In  the  instant  case,  the  evidence  discloses  without  question 
that,  before  any  time  was  fixed  for  the  final  consummation 
of  the  agreement  to  marry,  the  defendant  was  afflicted  with 
a  fatal  malady  [pernicious  anemia]^ — a  knowledge  of  which 
came  to  him  before  any  suggestion  was  made  by  him,  to  the 
plaintiff,  of  any  disposition  on  his  part  to  withdraw  from  the 
performance  of  the  contract  and  consummating  it  by  marriage; 
that  the  malady  was  of  a  progressive  character,  and  that  he 
died  soon  after  his  conversation  with  the  plaintiff  in  which  she 
claims  he  breached  his  promise  to  consummate  the  marriage. 
Under  the  facts  in  this  case,  we  are  satisfied  that  the  plaintiff 
has  not  shown  a  right  to  recover  for  the  alleged  breach  of 
promise  of  marriage,  and,  on  this  issue,  the  case  must  also  be 
affirmed.^ 

Pbeston,  Deemer,  Weaver,  and  Ladd,  JJ.,  concurring; 
Salinger,  J.,  and  Evans,  C.  J.,  dissent. 

1  Cmtra,  Hall  v.  Wright,  El.  Bl.  &  El.  745  (hemorrhage  of  the  lungs) ; 
Smith  V.  Compton,  67  N.  J.  L.  548  (urinary  malady).  In  the  latter  case  the 
court  says:  "I  agree  with  the  declaration  of  the  majority  of  the  judges  in  Hall 
V.  Wright,  that  it  is  not  enough  to  show,  in  answer  to  an  action  upon  the  con- 
tract, after  breach,  that  its  performance  is  inconvenient  or  may  be  dangerous. 
Impossibility  to  perform  will  alone  constitute  an  absolute  bar.  Ill  health  is 
the  defendant's  misfortune,  not  to  be  visited,  beyond  what  is  inevitable,  upon 
the  plaintiff.  If  the  plaintiff  was  willing,  in  view  of  his  social  position,  or  that 
which  she  might  acquire  by  reason  of  his  wealth,  to  marry  him,  and  await 
his  restoration  to  health,  she  has  the  right  to  insist  upon  the  benefit  of  the 
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Survival  of  Action  for  Breach  of  Promise 

STEBBINS  V.  PALMER 
1  Kck.  (Mass.)  71.— 1822 

Julia  Palmer,  the  respondent,  brought  an  action  for  breach 
of  promise  of  marriage  against  Benjamin  Stebbins,  who  died 
while  the  action  was  pending.  Nearly  two  years  after  his  death, 
she  made  application  to  the  judge  of  probate  representing  that 
no  person  had  taken  out  letters  of  administration  on  his  estate, 
that  she  was  a  creditor,  and  that  at  the  time  of  his  death  she 
had  an  action  pending  against  him,  which  had  been  continued 
froin  time  to  time,  to  enable  her  to  summon  in  any  person  who 
should  be  appointed  administrator;  and  praying  that  letters 
of  administration  might  be  granted  to  such  person  as  the  judge 
should  think  proper.  It  was  accordingly  decreed  that  letters 
of  administration  should  be  granted.  Marytta  Stebbins,  the 
widow  of  Benjamin,  having  omitted  to  appeal  from  this  decree 
in  the  ordinary  way,  now  petitioned  the  court  for  leave  to 
enter  an  appeal,  pursuant  to  St.  1817,  c.  190,  sec.  8,  alleging 
that  her  omission  arose  from  mistake.  And  whether  justice  re- 
quired a  revision  of  the  decree,  depended  on  the  question, 
whether  the  respondent  was  interested  as  a  creditor  in  the 
estate  of  the  deceased. 

Wilde,  J.  [After  stating  the  groimds  on  which  the  court 
thought  it  reasonable  that  the  petitioner  should  be  permitted  to 
enter  her  appeal,  in  conformity  with  St.  1817,  c.  190,  sec.  8,  if 
she  could  show  that  justice  required  a  revision  of  the  decree, 
he  proceeded]  : 

This  she  attempts  by  referring  us  to  the  grounds  on  which  the 

unconditional  contract.  If  he  was  apprehensive  of  danger  to  his  health  or 
life,  he  could  break  the  engagement,  but  was  subject  to  such  damages  as  a 
jury  would  award  against  him  for  the  breach.  That  would,  in  effect,  be  a 
substituted  performance  in  discharge  of  the  obligation  incurred.  This  is  in 
consonance  with  the  well-established  rule  which  governs  contracts,  and,  un- 
less it  is  adhered  to,  the  loss  falls  upon  the  party  to  whom  no  fault  can  be 
imputed." 
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decree  is  founded,  which,  her  counsel  have  argued,  are  insuf- 
ficient in  law  to  sustain  it.  They  contend,  that  no  one  inter- 
ested in  the  estate  is  desirous  that  administration  should  be 
granted,  and  that  there  is  no  necessity  for  incurring  such  an 
expense.  If  this  has  been  made  to  appear,  the  decree  ought 
to  be  reversed. 

Generally,  administration  ought  not  to  be  granted,  except  on 
the  appUcation  of  some  one  entitled  to  administration,  or  who 
is  interested  in  the  estate  to  be  administered  upon.  The  ques- 
tion then  is,  whether  the  respondent  is  interested  in,  or  has  any 
claim  upon,  the  estate  of  the  deceased.  At  the  time  of  his  de- 
cease she  had  an  action  against  him  pending  in  this  court, 
founded  on  the  breach  of  a  promise  of  marriage;  and  if  this 
action  by  law  survives,  there  is  good  ground  for  granting  letters 
of  administration,  whether  strictly  speaking  she  is  a  creditor 
or  not;  for  in  such  case  justice  would  require  that  administra- 
tion should  be  granted,  so  that  the  action  might  be  prosecuted 
to  final  judgment.  The  principal  question,  therefore,  is,  whether 
such  an  action  by  law  survives. 

The  maxim,  actio  'personalis  moritur  cum  persona,  decides 
nothing,  for  it  is  admitted  that  it  is  not  applicable  generally 
to  contracts;  and,  although  it  commonly  does  apply,  where 
the  cause  of  action  is  a  tort,  or  arises  ex  delicto,  yet  in  many 
such  cases  the  tort  may  be  waived,  and  in  an  action  founded 
on  the  principles  of  civil  obUgation,  damages  may  be  recovered 
for  trespass.  Where  there  is  a  duty,  as  well  as  a  wrong,  an 
action  will  survive  against  the  executor.  He  is  responsible  for 
the  debts  of  the  deceased,  and  for  all  undertakings  and  acts 
that  create  a  debt,  as  far  as  there  are  assets.  And  it  seems  to 
make  no  difference,  whether  the  debt  be  certain  or  uncertain, 
or  whether  it  arises  from  a  promise  express  or  implied.  If  the 
cause  of  action  has  been  beneficial  to  the  testator,  the  executor 
shall  be  charged.  "Where,"  says  Lord  Mansfield,  "besides 
the  crime,  property  is  acquired  which  benefits  the  testator,  there 
an  action  for  the  value  of  the  property  shall  survive  against  the 
executor;  but  if  it  is  a  sort  of  injury  by  which  the  offender  ac- 
quires no  gdin  to  himself  at  the  expense  of  the  sufferer,  the 
person  injured  has  only  a  reparation  for  the  delictum  in  dam- 
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ages  to  be  assessed  by  a  jury."  Cowp.  376.  The  distinction 
seems  to  be  between  causes  of  action  which  affect  the  estate 
and  those  which  affect  the  person  only;  the  fonner  survive  for 
or  against  the  executor,  and  the  latter  die  with  the  person. 

According  to  this  distinction,  an  action  for  the  breach  of  a 
promise  of  marriage  would  not  survive;  for  it  is  a  contract 
merely  personal;  at  least  it  does  not  necessarily  affect  property. 
The  principal  groimd  of  damages  is  disappointed  hope;  the 
injury  complained  of  is  violated  faith,  more  resembling  in  sub- 
stance deceit  than  fraud,  than  a  mere  common  breach  of  prom- 
ise. The  damages  may  be,  and  frequently  are,  vindictive; 
and,  if  they  could  be  proved  against  the  executor,  might  render 
the  estate  insolvent,  to  the  loss  and  injury  of  creditors.  For 
these  and  other  reasons,  it  has  been  settled,  in  England,  that 
such  an  action  does  not  survive  for  an  executor.  If  this  is 
rightly  settled,  it  is  decisive,  for  the  law  is  unquestionably 
the  same,  whichever  party  may  die. 

The  case  of  Chamberlain  v.  Williamson,  2  M.  &  S.  408,  was 
considered  as  an  action  of  the  first  impression;  which  shows 
at  least  what  the  law  was  supposed  to  be  before.  This  is  a 
consideration  of  no  small  weight,  which,  joined  to  the  princi- 
ples and  reasoning  of  that  case,  is  entirely  convincing. 

The  respondent  has  laid  no  special  damages  in  her  declara^- 
tion,  and  has  not  averred  in  her  appUcation  to  the  judge  of 
probate  that  she  has  sustained  any;  if  she  has  any  proof  to 
support  such  an  averment,  she  may  apply  anew  to  the  judge 
of  probate,  and,  if  administration  should  be  granted,  may  com- 
mence a  new  action.  "Whether  in  such  an  action  for  special 
damages  she  would  be  allowed  to  recover  full  damages  or  would 
be  restricted  to  those  which  relate  to  property,  we  do  not  now 
determine.^ 

Decree  of  judge  of  probate  reversed. 

'  In  Wade  v.  Kalbfleisch,  58  N.  Y.  282,  the  court  says:  "Although  in  form 
this  action  resembles  an  action  on  contract,  in  substance  it  falls  within  the 
definition  of  the  exception,  as  an  action  on  the  case  for  personal  injuries.  It 
is  unnecessary  to  classify  it.  It  is  properly  termed  sui  generis.  The  form  of 
the  action  is  not  material.  The  controlUng  consideration  is  that  it  does  not 
relate  to  property  interests,  but  to  personal  injuries,    In  Zabris]de  v.  Smith, 


SUKVIVAL  OF  ACTION  FOR  BREACH  OP  PROMISE      31 

13  N.  Y.  322,  Denio,  J.,  in  delivering  the  opinion  of  the  court  specifies  this  as 
an  action  where  the  damage  consists  entirely  of  personal  suffering  and  cannot 
therefore  be  revived." 

What  Constitutes  Special  Damage.  "Some  courts,  ...  by 
dicta,  have  attempted  to  define  what  they  deem  to  be  such  special  damage. 
An  early  definition  is  'damage  to  property,  and  such  as  would  be  sufficient  of 
itself  to  sustain  a  suit,'  [Hovey  v.  Page,  55  Me.  142].  In  another  case,  it  is  said 
to  consist  of  an  acquisition  by  the  defendant  of  some  valuable  addition  to  the 
estate  from  the  plaintiff  on  the  strength  of  the  promise  of  marriage  [Chase  v. 
Fitts,  132  Mass.  359].  But  the  value  of  benefits  thus  conferred,  if  by  con- 
tract, is  properly  recoverable  anyway  in  quasi-contract,  and  such  action 
would,  of  course,  survive.  In  Finlay  v.  Chirney  [20  Q.  B.  D.  494],  Lord  Esher, 
after  expressing  'grave  doubts'  as  to  whether  the  action  would  survive  even 
with  special  damage,  and  after  remarking  that  he  could  'hardly  conceive '  of  a 
case  where  such  special  damage  could  arise  as  would  support  the  action,  says 
that  if  another  promise  affecting  the  personal  property  of  the  on^  party  or  the 
other  was  made  at  the  same  time  as  the  promise  to  marry,  it  might  be  such 
special  damage.  There  need  not  have  been  an  express  promise,  but  merely 
circumstances  showing  that  both  parties  contemplated  that  a  breach  must  ef- 
fect the  property  of  one  or  the  other.  Clearly  mere  financial  loss  is  not  suffi- 
cient, as,  for  example,  in  Quirk  v.  Thomas,  [  [1915]  1  K.  B.  798],  where  the 
plaintiff  gave  up  her  business  position,  nor,  as  the  court  points  out  in  that 
case,  is  the  purchase  of  a  trousseau  such  special  damage.  .  .  .  The 
action  is  permitted  to  survive  in  the  states  of  North  Carolina,  Louisiana,  and 
Iowa,  a  view  due  partly  to  peculiar  statutes  and  a  liberal  interpretation  of 
them.  .  .  .  In  no  case  in  the  American  or  English  reports  has  the  requis- 
ite special  damage  been  alleged  and  proved,  and  the  action  permitted  to  sur- 
vive, and  all  the  opinions  as  to  the  necessary  special  damage  must  therefore 
be  considered  dicta.  In  Frazer  v.  Boss  [66  Ind.  1]  where  the  woman  had  trans- 
ferred to  the  deceased  promisor  the  goods,  furniture,  and  fixtures  in  her  store 
in  consideration  of  his  promise  of  marriage,  and  he  had  later  refused  to  marry 
her,  and  kept  the  goods  or  the  proceeds  thereof,  action  was  brought  to  recover 
as  for  goods  sold  and  delivered.  It  was  held  to  survive  as  a  quasi-contractual 
obligation  against  his  executor,  but  not  as  a  breach  of  promise  action,  and  the 
court,  though  intimating  that  this  might  be  such  special  damage  as  would 
cause  a  breach  of  promise  action  to  survive,  declined  to  base  its  decision  on 
that  ground.  In  this  state  of  the  law,  the  question  as  to  what  constitutes 
'special  damage'  may  stiU  be  considered  an  open  one." — 2  Cornell  Law 
Quarterly,  42. 

Policy  OF  Allowing  ant  Action  FOB  Bheach  OF  Promise  .  "May6, 1879, 
Mr.  (Lord  Chancellor)  HerscheU  moved  the  following  motion  in  the  House  of 
Commons:  'That  the  action  for  breach  of  promise  of  marriage  ought  to  be 
abolished  except  in  cases  where  actual  pecuniary  loss  has  been  incurred  by 
reason  of  the  promise,  the  damages  being  limited  -to  such  pecuniary  loss.' 
The  motion  was  defeated  on  a  division  by  a  majority  of  fortjr-one,  Mr, 
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Herschell's  proposition  being  supported  by  sixty-five  as  against  106.  The 
law  with  respect  to  breach  of  promise  of  marriage  still  remains  unaltered.  A 
passage  from  Mr.  Herschell's  speech  more  than  a  generation  ago  may  well  be 
brought  to  recollection:  'When  they  found  that  actions  of  that  kind  were 
scandalously  abused,  it  was  time  that  the  action  should  justify  itself  that  they 
might  see  on  what  foundation  it  rested,  whether  there  was  any  soimd  basis  on 
which  it  could  be  supported.  The  action  for  breach  of  promise  was  not  so 
ancient  as  some  persons  might  be  disposed  to  imagine.  This  country  flour- 
ished for  many  centuries  without  any  person  thinking  of  bringing  an  action 
of  this  description.  About  two  centuries  ago  it  was  established  that  such  an 
action  lay,  so  that  there  was  no  flavor  of  venerable  antiquity  surrounding  it. 
It  was  true,  however,  that  as  far  back  as  the  reign  of  Queen  Elizabeth  an 
action  somewhat  of  this  description  was  brought  by  a  man  who  alleged  that 
the  woman  had  given  him  flattering  words  equal  to  a  promise  of  marriage,  and 
therefore  that  he  delivered  to  her  money  and  other  things,  and  that  after- 
wards the  woman  married  another  man  in  deceit  and  fraud  of  the  plaintiff. 
But  the  first  action  founded  on  breach  of  promise  was  not  brought  till  the 
reign  of  Charles  I.'  Mr.  Herschell  gave  it  as  his  opinion  that  'the  law  was 
abused  in  very  many  cases,  in  so  many  that  it  was  better  the  action  should 
be  abolished.'  He  stated  that  this  proposal  would  bring  the  law  of  England 
into  harmony  with  the  law  of  other  European  states." — 143  Law  Times,  201. 

"Anomalous,  practically  an  action  of  tort,  with  heavy  damages  claimed, 
and  often  given,  and  used  sometimes  as  a  method  of  blackmail,  sometimes  as 
a  means  of  expressing  the  indignation  of  all  good  jurymen  against  faithless 
swains,  it  forces  the  courts  into  a  commercial  view  of  what  properly  cannot  be 
regarded  as  a  matter  of  trade  or  dicker." — 1  Harvard  Law  Review,  372. 

"The  Roman  law  did  not  allow  an  action  for  damages  where  there  was  a 
mere  breach  of  a  promise  to  marry.  And  this  is  also  the  law  of  certain 
modern  states,  for  instance,  Austria,  Germany,  Italy,  Spain,  Switzerland, 
Chili,  .  .  .  there  is  a  slight  approach  to  the  English  rule  in  Continental 
European  law  which,  in  certain  cases,  permits  an  action  for  expenses  in- 
curred for  a  marriage  which  never  came  off,  or  for  any  real  injury, — such  as 
seduction.  (Civil  Code  of  Germany,  1298;  Austria,  46;  Italy,  54;  Spain,  44; 
Switzerland,  92,  93, — the  Swiss  law  allows  damage?  for  moral  reparation, 
which  is  nearest  to  English  law)." — Sherman,  Roman  Law  in  the  Modem 
World,  §  459  (1917). 


CHAPTER  II 
CONTRACT  OF  MARRIAGE 

Marriage  as  a  Contract 

FIELD,  J.,  IN  MAYNARD  v.  HILL 

125  U.  S.  190— 1887 

It  is  also  to  be  observed  that,  whilst  marriage  is  often  termed 
by  text  writers  and  in  decisions  of  courts  as  a  civil  contract — 
generally  to  indicate  that  it  must  be  founded  upon  the  agree- 
ment of  the  parties,  and  does  not  require  any  religious  cere- 
mony for  its  solemnization — it  is  something  more  than  a  mere 
contract.  The  consent  of  the  parties  is,  of  course,  essential 
to  its  existence,  but  when  the  contract  to  marry  is  executed 
by  the  marriage,  a  relation  between  the  parties  is  created  which 
they  cannot  change.  Other  contracts  may  be  modified,  re- 
stricted or  enlarged,  or  entirely  released  upon  the  consent  of  the 
parties.  Not  so  with  marriage.  The  relation  once  formed,  the 
law  steps  in  and  holds  the  parties  to  various  obligations  and 
liabilities.  It  is  an  institution,  in  the  maintenance  of  which 
in  its  purity  the  pubUc  is  deeply  interested,  for  it  is  the  founda- 
tion of  the  family  and  of  society,  without  which  there  would  be 
neither  civilization  nor  progress.  This  view  is  well  expressed  by 
the  Supreme  Court  of  Maine  in  Adams  v.  Pahner,  51  Me.  481, 
483.  Said  that  court  speaking  by  Chief  Justice  Appelton: 
"When  the  contracting  parties  have  entered  into  the  marriage 
state,  they  have  not  so  much  entered  into  a  contract  as  into  a 
new  relation,  the  rights,  duties,  and  obUgations  of  which  rest 
not  upon  their  agreement,  but  upon  the  general  law  of  the  state, 
statutory  or  common,  which  defines  and  prescribes  those  rights, 
duties,  and  obligations.  They  are  of  law,  not  of  contract.  It 
was  of  contract  that  the  relation  should  be  estabhshed,  but, 
being  established,  the  power  of  the  parties  as  to  its  extent  or 
duration  is  at  an  end.    Their  rights  under  it  are  determined  by 
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the  will  of  the  sovereign,  as  evidenced  by  law.  They  can 
neither  be  modified  nor  changed  by  any  agreement  of  parties. 
It  is  a  relation  for  hfe  and  the  parties  cannot  terminate  it  at 
any  shorter  period  by  virtue  of  any  contract  they  may  make. 
The  reciprocal  rights  arising  from  this  relation,  so  long  as  it 
continues,  are  such  as  the  law  determines  from  time  to  time, 
and  none  other."  And  again :  "  It  is  not,  then,  a  contract  within 
the  meaning  of  the  clause  of  the  Constitution  which  prohibits 
the  impairing  the  obligation  of  contracts.  It  is,  rather,  a  social 
relation,  like  that  of  parent  and  child,  the  obligations  of  which 
arise  not  from  the  consent  of  concurring  minds,  but  are  the 
creation  of  the  law  itself;  a  relation  the  most  important,  as 
affecting  the  happiness  of  individuals,  the  first  step  from  bar- 
barism to  incipient  civiUzation,  the  purest  tie  of  social  life  and 
the  true  basis  of  human  progress."  Pp.  484,  485.  And  the 
Chief  Justice  cites  in  support  of  this  view  the  case  of  Maguire 
V.  Maguire,  7  Dana,  181,  183,  and  Ditson  v.  Ditson,  4  R.  I. 
87,  101.  In  the  first  of  these  the  Supreme  Court  of  Kentucky 
said  that  marriage  was  more  than  a  contract;  that  it  was  the 
most  elementary  and  useful  of  all  the  social  relations,  was  regu- 
lated and  controlled  by  the  sovereign  power  of  the  state,  and 
could  not,  like  mere  contracts,  be  dissolved  by  the  mutual 
consent  of  the  contracting  parties,  but  might  be  abrogated  by 
the  sovereign  will  whenever  the  public  good,  or  justice  to  both 
parties,  or  either  of  the  parties,  would  thereby  be  subserved; 
that  being  more  than  a  contract,  and  depending  especially 
upon  the  sovereign  will,  it  was  not  embraced  by  the  constitu- 
tional inhibition  of  legislative  acts  impairing  the  obligations 
of  contracts.  In  the  second  case,  the  Supreme  Coiu^t  of  Rhode 
Island  said  that  "marriage,  in  the  sense  in  which  it  is  dealt 
with  by  a  decree  of  divorce,  is  not  a  contract,  but  one  of  the 
domestic  relations.  In  strictness,  though  formed  by  contract, 
it  signifies  the  relation  of  husband  and  wife,  deriving  both  its 
rights  and  duties  from  a  source  higher  than  any  contract  ot 
which  the  parties  are  capable,  and  as  to  these  uncontrollable 
by  any  contract  which  they  can  make.  When  formed,  this  re- 
lation is  no  more  a  contract  than  'fatherhood'  or  'sonship'  is  a 
contract." 
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In  Wade  v.  Kalbfleisch,  58  N.  Y.  282,  284,  the  question  came 
before  the  Court  of  Appeals  of  New  York  whether  an  action 
for  breach  of  promise  of  marriage  was  an  action  upon  a  con- 
tract within  the  meaning  of  certain  provisions  of  the  Revised 
Statutes  of  that  state,  and  in  disposing  of  the  question  the  court 
said:  "The  general  statute,  'that  marriage,  so  far  as  its  vahdity 
in  law  is  concerned,  shall  continue  in  this  state  a  civil  contract, 
to  which  the  consent  of  parties,  capable  in  law  of  contracting, 
shall  be  essential,'  is  not  decisive  of  the  question.  2  R.  S.  138. 
This  statute  declares  it  a  civil  contract,  as  distinguished  from  a 
religious  sacrament,  and  makes  the  element  of  consent  neces- 
sary to  its  legal  validity,  but  its  nature,  attributes,  and  dis- 
tinguishing features  it  does  not  interfere  with  or  attempt  to 
define.  It  is  declared  a  civil  contract  for  certain  purposes,  but 
it  is  not  thereby  made  synonymous  with  the  word  contract 
employed  in  the  common  law  or  statutes.  In  this  state,  and  at 
common  law,  it  may  be  entered  into  by  persons,  respectively, 
of  fourteen  and  twelve.  It  cannot  be  dissolved  by  the  parties 
when  consummated,  nor  released  with  or  without  considera- 
tion. The  relation  is  always  regulated  by  government.  It  is 
more  than  a  contract.  It  requires  certain  acts  of  the  parties 
to  constitute  marriage,  independent  of  and  beyond  the  con- 
tract. It  partakes  more  of  the  character  of  an  institution  regu- 
lated and  controlled  by  pubUc  authority,  upon  principles  of 
public  policy,  for  the  benefit  of  the  community." 

In  Noel  V.  Ewing,  9  Indiana,  37,  the  question  was  before  the 
Supreme  Court  of  Indiana  as  to  the  competency  of  the  legisla- 
ture of  the  state  to  change  the  relative  rights  of  husband  and 
wife  after  marriage,  which  led  to  a  consideration  of  the  nature 
of  marriage;  and  the  court  said:  "Some  confusion  has  arisen 
from  confounding  the  contract  to  marry  with  the  marriage 
relation  itself.  And  still  more  is  engendered  by  regarding 
husband  and  wife  as  strictly  parties  to  a  subsisting  contract. 
At  common  law,  marriage  as  a  status  had  few  elements  of  con- 
tract about  it.  For  instance,  no  other  contract  merged  the 
legal  existence  of  the  parties  into  one.  Other  distinctive  ele- 
ments will  readily  suggest  themselves,  which  rob  it  of  most  of 
itsjcharacteristics  as  a  contract,  and  leave  it  simply  as  a  status 
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or  institution.  As  such,  it  is  not  so  much  the  result  of  private 
agreement  as  of  public  ordination.  In  every  enlightened  gov- 
ernment, it  is  preeminently  the  basis  of  civil  institutions,  and 
thus  an  object  of  the  deepest  pubUc  concern.  In  this  light, 
marriage  is  more  than  a  contract.  It  is  not  a  mere  matter  of 
pecuniary  consideration.  It  is  a  great  public  institution,  giv- 
ing character  to  our  whole  civil  polity."  Pp.  49,  50.  In  ac- 
cordance with  these  views  was  the  judgment  of  Mr.  Justice 
Story.  In  a  note  to  the  chapter  on  marriage,  in  his  work  on  the 
Conflict  of  Laws,  after  stating  that  he  had  treated  marriage  as  a 
contract  in  the  common  sense  of  the  word,  because  this  was  the 
light  in  which  it  was  ordinarily  viewed  by  jurists,  domestic  as 
well  as  foreign,  he  adds:  "But  it  appears  to  me  to  be  something 
more  than  a  mere  contract.  It  is  rather  to  be  deemed  an  insti- 
tution of  society,  f oimded  upon  consent  and  contract  of  the 
parties,  and  in  this  view  it  has  some  pecuUarities  in  its  nature, 
character,  operation  and  extent  of  obligation,  different  from 
what  belongs  to  ordinary  contracts."    Sec.  108  n. 

Common-Law  Marriage. — Requisites  of  Form 

MEISTER  V.  MOORE 
96  U.  S.  76.-1877 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

This  was  ejectment  brought  October  9,  1873,  by  Bernard  L. 
Meister,  for  the  possession  of  certain  lots  of  ground  in  Pittsburg, 
Pa.  Both  parties  claimed  under  William  Mowry;  the  plaintiff, 
as  the  alienee  of  the  alleged  wife  and  daughter  of  said  William, 
and  the  defendants,  as  the  vendees  of  his  mother,  in  whom  the 
title  of  the  property  vested,  if  he  died  urn.-  a  :  ied  and  without 
issue. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  learned  judge  of  the  Circuit  Court  instructed  the  jury, 
that,  if  neither  a  minister  nor  a  magistrate  was  present  at  the 
alleged  marriage  of  William  A.  Mowry  and  the  daughter  of  the 
Indian  Pero,  the  marriage  was  invalid  under  the  Michigan 
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statute;  and  this  instruction  is  now  alleged  to  have  been  erro- 
neous. It  certainly  withdrew  from  the  consideration  of  the  jury 
all  evidence,  if  any  there  was,  of  informal  marriage  by  contract 
per  verba  de  prcesenti.  That  such  a  contract  constitutes  a 
marriage  at  common  law  there  can  be  no  doubt,  in  view  of  the 
adjudications  made  in  this  country,  from  its  earliest  settlement 
to  the  present  day.  Marriage  is  everywhere  regarded  as  a  civil 
contract.  Statutes  in  many  of  the  states,  it  is  true,  regulate  the 
mode  of  entering  into  the  contract,  but  they  do  not  confer  the 
right.  Hence  they  are  not  within  the  principle  that,  where  a 
statute  creates  a  right  and  provides  a  remedy  for  its  enforce- 
ment, the  remedy  is  exclusive.  No  doubt,  a  statute  may  take 
away  a  common-law  right;  but  there  is  always  a  presumption 
that  the  legislature  has  no  such  intention,  unless  it  be  plainly 
expressed.  A  statute  may  declare  that  no  marriages  shall  be 
valid  unless  they  are  solemnized  in  a  prescribed  manner;  but 
such  an  enactment  is  a  very  different  thing  from  a  law  reqtiiring 
all  marriages  to  be  entered  into  in  the  presence  of  a  magistrate 
or  a  clergyman,  or  that  it  be  preceded  by  a  license,  or  pubUca- 
tions  of  banns,  or  be  attested  by  witnesses.  Such  formal 
provisions  may  be  construed  as  merely  directory,  instead  of 
being  treated  as  destructive  of  a  common-law  right  to  form  the 
marriage  relation  by  words  of  present  assent.  And  such,  we 
think,  has  been  the  rul^  generally  adopted  in  construing  statutes 
regulating  marriage.  Whatever  directions  they  may  give 
respecting  its  formation  or  solemnization,  courts  have  usually 
held  a  marriage  good  at  common  law  to  be  good  notwithstand- 
ing the  statutes,  unless  they  contain  express  words  of  a  nullity. 
This  is  the  conclusion  reached  by  Mr.  Bishop,  after  an  examina- 
tion of  the  authorities.  Bishop,  Mar.  and  Div.,  sec.  283  and 
notes.  We  do  not  propose  to  examine  in  detail  the  numerous 
decisions  that  have  been  made  by  the  state  courts.  In  many  of 
the  states,  enactments  exist  very  similar  to  the  Michigan  stat- 
ute; but  their  object  has  manifestly  been,  not  to  declare  what 
shall  be  requisite  to  the' validity  of  a  marriage,  but  to  provide  a 
legitimate  mode  of  solemnizing  it.  They  speak  of  the  celebra- 
tion of  its  rite  rather  than  of  its  vaUdity,  and  they  address 
themselves  principally  to  the  functionaries  they  authorize  to 


38  CONTRACT  OF  MARRIAGE 

perform  the  ceremony.  In  most  cases,  the  leading  purpose  is  to 
secure  a  registration  of  marriages,  and  evidence  of  which 
marriages  may  be  proved;  for  example,  by  certificate  of  a 
clergyman  or  magistrate,  or  by  an  exempUfication  of  the  regis- 
try. In  a  smaU  number  of  the  states,  it  must  be  admitted, 
such  statutes  have  been  construed  as  denying  validity  to 
marriages  not  formed  according  to  the  statutory  directions. 
Notably  has  this  been  so  in  North  Carohna  and  in  Tennessee, 
where  the  statute  of  North  Carohna  was  in  force.  But  the 
statute  contained  a  provision  declaring  null  and  void  all  mar- 
riages solemnized  as  directed,  without  a  license  first  had.  So, 
in  Massachusetts,  it  was  early  decided  that  a  statute  very  Uke 
the  Michigan  statute  rendered  illegal  a  marriage  which  would 
have  been  good  at  common  law,  but  which  was  not  entered  into 
in  the  manner  directed  by  the  written  law.  Milford  v.  Wor- 
cester, 7  Mass.  48.  It  may  be  well  doubted,  however,  whether 
such  is  now  the  law  in  that  state.  In  Parton  v.  Henry,  1  Gray 
(Mass.),  119,  where  the  question  was,  whether  a  marriage  of  a 
girl  only  thirteen  years  old,  married  without  parental  consent, 
was  a  vahd  marriage  (the  statutes  prohibiting  clergymen  and 
magistrates  from  solemnizing  marriages  of  females-  under 
eighteen,  without  the  consent  of  parents  or  guardians),  the 
court  held  it  good  and  binding,  Jiotwithstanding  the  statute. 
In  speaking  of  the  effect  of  statutes  regulating  marriage,  in- 
cluding the  Massachusetts  statute  (which,  as  we  have  said, 
contained  all  the  provisions  of  the  Michigan  one),  the  court 
said:  "The  effect  of  these  and  similar  statutes  is  not  to  render 
such  marriages,  when  duly  solemnized,  void,  although  the 
statute  provisions  have  not  been  complied  with.  They  are 
intended  as  directory  only  upon  ministers  and  magistrates,  and 
to  prevent  as  far  as  possible,  by  penalties  on  them,  the  solem- 
nization of  marriages  when  the  prescribed  conditions  and  for- 
mahties  have  not  been  fulfilled.  But,  in  the  absence  of  any 
provision  declaring  marriages  not  celebrated  in  a  prescribed 
manner,  or  between  parties  of  certain  ages,  absolutely  void,  it  is 
held  that  all  marriages  regularly  made  according  to  the  common 
law  are  vahd  and  binding,  though  had  in  violation  of  the  specific 
regulations  imposed  by  statute. "    There  are  two  or  three  other 
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states  in  which  decisions  have  been  made  like  that  in  7th 
Massachusetts. 

We  will  not  undertake  to  cite  those  which  hold  a  different 
doctrine,  one  in  accord  with  the  opinion  we  have  cited  from  1 
Gray.  Reference  is  made  to  them  in  Bishop,  Mar.  &  Div.,  sec. 
283,  et  seq.;  in  Reeve's  Domestic  Relations,  199,  200;  in  2  Kent, 
Com.  90,  91;  and  in  2  Greenleaf  on  Evidence.  The  rule  de- 
duced by  all  these  writers  from  the  decided  cases  is  thus  stated 
by  Mr.  Greenleaf: — 

"Though  in  most,  if  not  all,  the  United  States  there  are 
statutes  regulating  the  celebration  of  marriage  rites,  and  in- 
flicting penalties  on  all  who  disobey  the  regulations,  yet  it  is 
generally  considered,  that,  in  the  absence  of  any  positive 
statute  declaring  that  all  marriages  not  celebrated  in  the  pre- 
scribed manner  shall  be  void,  qr  that  none  but  certain  magis- 
trates or  ministers  shall  solemnize  a  marriage,  any  marriage, 
regularly  made  according  to  the  common  law,  without  observ- 
ing the  statute  regulations  would  still  be  a  valid  marriage." 

As  before  remarked,  the  statutes  are  held  merely  directory; 
because  marriage  is  a  thing  of  common  right,  because  it  is  the 
policy  of  the  state  to  encourage  it,  and  because,  as  has  some- 
times been  said,  any  other  construction  would  compel  holding 
illegitimate  the  offspring  of  many  parents  conscious  of  no  viola- 
tion of  law. 

The  Michigan  statute  differs  in  no  essential  particular  from 
those  of  other  states  which  have  generally  been  so  construed. 
It  does  not  declare  marriages  void  which  have  not  been  entered 
into  in  the  presence  of  a  minister  or  magistrate.  It  does  not 
deny  the  validity  to  marriages  which  are  good  at  common  law. 
The  most  that  can  be  said  of  it,  that  it  contains  implications  of 
an  intention  that  all  marriages,  except  some  particularly  men- 
tioned, should  be  celebrated  in  the  manner  prescribed.  The  sixth 
section  declares  how  they  may  be  solemnized.  The  seventh 
describes  what  shall  be  required  of  justices  of  the  peace  and 
ministers  of  the  gospel  before  they  solemnize  any  marriage. 
The  eighth  declares  that  in  every  case,  that  is,  whenever  any 
marriage  shall  be  solemnized  in  the  manner  described  in  the 
act,  there  shall  be  at  least  two  witnesses  present  beside  the 
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minister  or  magistrate.  The  ninth,  tenth,  eleventh,  sixteenth, 
and  seventeenth  sections  provide  for  certificates,  registers,  and 
exempUfications  of  records  of  marriages  solemnized  by  magis- 
trates and  ministers.  The  twelfth  and  thirteenth  impose 
penalties  upon  justices  and  ministers  joining  persons  in  mar- 
riage contrary  to  the  provisions  of  the  act,  and  upon  persons 
joining  others  in  marriage,  knowing  that  they  are  not  lawfully 
authorized  so  to  do.  The  fourteenth  and  fifteenth  sections  are 
those  upon  which  most  reliance  is  placed  in  support  of  the 
charge  of  the  Circuit  Court.  The  former  declares  that  no 
marriage  solemnized  before  any  person  professing  to  be  a 
justice  of  the  peace  or  minister  of  the  gospel  shall  be  deemed  or 
adjudged  to  be  void  on  account  of  any  want  of  jurisdiction  or 
authority  in  such  supposed  minister  or  justice,  provided  the 
marriage  be  consummated  in  the  full  belief  on  the  part  of  the 
persons  so  married,  or  either  of  them,  that  they  have  been 
lawfully  joined  in  marriage.  This,  it  is  argued,  raises  an  imph- 
cation  that  marriages  not  in  the  presence  of  a  minister  or  justice, 
or  one  professing  to  be  such,  were  intended  to  be  declared  void. 
But  the  implication  is  not  necessarily  so  broad.  It  is  satisfied  if 
it  reach  not  beyond  marriages  in  the  mode  allowed  by  the  act  of 
the  legislature. 

The  fifteenth  section  exempts  people  called  Quakers,  or 
Friends,  from  the  operation  of  the  act,  as  also  Menonists.  As 
to  them  the  act  gives  no  directions.  From  this,  also,  an  infer- 
ence is  attempted  to  be  drawn  that  lawful  marriages  of  all  other 
persons  must  be  in  the  mode  directed  or  allowed.  We  think  the 
inference  is  not  a  necessary  one.  Both  these  sections,  the  four- 
teenth and  fifteenth,  are  to  be  found  in  the  acts  of  other  states, 
in  which  it  has  been  decided  that  the  statutes  do  not  make 
invaUd  common-law  marriages. 

It  is  imnecessary,  however,  to  pursue  this  Une  of  thought.  If 
there  has  been  a  construction  given  to  the  statute  by  the  Su- 
reme  Court  of  Michigan,  that  construction  must,  in  this  case, 
be  controlling  with  us.  And  we  think  the  meaning  and  effect 
of  the  statute  has  been  declared  by  that  court  in  the  case  of 
Hutchins  v.  Kimmell,  31  Mich.  126,  a  case  decided  on  the  13th 
of  January,  1875.    There,  it  is  true,  the  direct  question  was, 
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whether  a  marriage  had  been  effected  in  a  foreign  country.  But 
in  considering  it,  the  court  found  it  necessary  to  declare  what 
the  law  of  the  state  was;  and  it  was  thus  stated  by  Cooley,  J.: 
"Had  the  supposed  marriage  taken  place  in  this  state,  evidence 
that  a  ceremony  was  performed  ostensibly  in  celebration  of  it, 
with  the  apparent  consent  and  co-operation  of  the  parties, 
would  have  been  evidence  of  a  marriage,  even  though  it  had 
fallen  short  of  showing  that  the  statutory  regulations  had  been 
complied  with,  or  had  affirmatively  shown  that  they  were  not. 
Whatever  the  form  of  ceremony,  or  even  if  all  ceremony  was 
dispensed  with,  if  the  parties  agreed  presently  to  take  each  other 
for  husband  and  wife,  and  from  that  time  live  together  pro- 
fessedly in  that  relation,  proof  of  these  facts  would  be  sufficient 
to  constitute  proof  of  a  marriage  binding  upon  the  parties,  and 
which  would  subject  them  and  others  to  legal  penalties  for  a  dis- 
regard of  its  obUgations.  This  has  become  the  settled  doctrine  of 
the  American  courts;  the  few  cases  of  dissent,  or  apparent  dis- 
sent, being  borne  down  by  the  great  weight  of  authority  in  favor 
of  the  rule  as  we  have  stated  it;"  citing  a  large  number  of  au- 
thorities and  concluding, ' '  such  being  the  law  of  this  state."  We 
cannot  regard  this  as  mere  obiter  dicta.  It  is  rather  an  authorita- 
tive declaration  of  what  is  the  law  of  the  state,  notwithstanding 
the  statute  regulating  marriages.  And  if  the  law  in  1875,  it  must 
have  been  the  law  in  1845,  when,  it  is  claimed,  Mowry  and  the 
Indian  girl  were  married;  for  it  is  not  claimed  that  any  change 
of  the  law  was  made  between  the  time  when  the  statute  was 
enacted  and  1875.  The  decision  of  the  Michigan  Supreme 
Court  had  not  been  made  when  this  case  was  tried  in  the  court 
below.  Had  it  been,  it  would  doubtless  have  been  followed 
by  the  learned  and  careful  circuit  judge.  But,  accepting  it  as 
the  law  of  Michigan,  we  are  constrained  to  rule  there  was  error 
in  charging  the  jury,  that,  if  they  foimd  neither  a  minister  nor  a 
magistrate  was  present  at  the  alleged  marriage,  such  marriage 
was  invaUd,  and  the  verdict  should  be  for  the  defendants. 

It  has  been  argued,  however,  that  there  was  lUO  evidence  of 
any  marriage  good  at  common  law,  which  could  be  submitted  to 
the  jury,  and,  therefore,  that  the  error  of  the  court  could  have 
done  the  plaintiff  no  harm.    If  all  the  evidence  given  or  legally  , 
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offered  were  before  us,  we  might  be  of  that  opinion;  but  the 
record  does  not  contain  it  all,  and  we  are  unable,  therefore,  to 
say  the  ruling  of  the  court  is  inunaterial.  The  case  must,  there- 
fore, go  back  for  a  new  trial.  We  do  not  consider  the  other 
questions  presented.  They  may  not  arise  on  the  second  trial. 
Judgment  reversed,  and  new  trial  ordered.' 

MITCHELL,  J.,  IN  HULETT  v.  CAREY 
66  Minn.  327,  335.— 1896 

The  respondent  had  been  for  a  long  time  prior  to  the  exe- 
cution of  the  marriage  contract  ^  in  the  employment  of  Hulett 
as  housekeeper  at  his  farm  at  Stoney  Poiat  some  miles  out  of 
the  city  of  Duluth.  Her  testimony  is  that  immediately  after 
the  execution  of  this  contract  she  moved  into  his  room,  and 
that  from  henceforth  imtil  his  death  they  occupied  the  same 
sleeping  apartment,  and  cohabited  together  as  husband  and 
wife.  But  she  admits  that  it  was  agreed  between  them  that 
their  marriage  was  to  be  kept  secret  until  they  could  move 
into  Duluth  and  go  to  housekeeping  in  a  house  which  Hulett 
owned  in  that  city.  While  a  feeble  effort  was  made  to  prove 
that  their  marital  relation  had  become  known  to  one  or  two 
persons,  yet  we  consider  the  evidence  conclusive  that  their 
marriage  contract  was  kept  secret,  that  they  never  pubhcly 
assumed  marital  relations,  or  held  themselves  out  to  the  public 
as  husband  and  wife,  but,  on  the  contrary,  so  conducted  them- 
selves as  to  leave  the  public  under  the  impression  that  their 

» For  an  extended  review  of  cases  in  the  several  states,  interpreting  statutes 
as  affecting  the  vaUdity  of  conunon-law  marriages,  see  L.  R.  A.  1915  E,  113. 
For  a  history  of  the  law  as  to  common-law  marriages  in  New  York,  see  3 
Cornell  Law  Quarterly,  55  (1917).  For  a  list  of  the  states  in  which  common- 
law  marriages  are  valid  and  invalid  respectively,  see  post,  Appendix  I. 

*  The  written  contract  is  as  follows:  "January  6,  1892.  Contract  of  mar- 
riage between  N.  Hulett  and  Mrs.  L.  A.  Pomeroy.  Believing  a  marriage  by 
contract  to  be  perfectly  lawful  we  do  hereby  agree  to  be  husband  and  wife  and 
to  hereafter  hve  together  as  such.  In  witness  whereof  we  have  hereunto  set 
our  hands  the  day  and  year  first  above  written.  (Signed)  N.  Hulett,  L.  A. 
Pomeroy." 
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former  relations  of  employer  and  housekeeper  remained  un- 
changed. Upon  this  state  of  facts  the  contention  of  the  ap- 
pellants is  that  there  was  no  marriage,  notwithstanding  the 
execution  by  them  of  the  written  contract;  that,  in  order  to 
constitute  a  valid  common-law  marriage,  the  contract,  although 
in  verba  de  prcesenti,  must  be  followed  by  habit  or  reputation 
of  marriage — ^that  is,  as  we  understand  counsel,  by  the  public 
assumption  of  marital  relations.  We  do  not  so  understand 
the  law.  The  law  views  marriage  as  being  merely  a  civil  con- 
tract, not  differing  from  any  other  contract,  except  that  it  is 
not  revocable  or  dissoluble  at  the  will  of  the  parties.  The 
essence  of  the  contract  of  marriage  is  the  consent  of  the  parties, 
as  in  the  case  of  any  other  contract;  and,  whenever  there  is  a 
present,  perfect  consent  to  be  husband  and  wife,  the  contract 
of  marriage  is  completed.  The  authorities  are  practically  unan- 
imous to  this  effect.  Marriage  is  a  civil  contract  jure  gen- 
tium, to  the  validity  of  which  the  consent  of  parties  able  to 
contract  is  all  that  is  required  by  natural  or  public  law.  If  the 
contract  is  made  per  verba  de  prcesenti,  and  remains  without 
cohabitation,  or  if  made  per  verba  de  futuro,  and  be  followed  by 
consummation,  it  amounts  to  a  valid  marriage,  in.  the  absence 
of  any  civil  regulations  to  the  contrary.  2  Kent,  Com.,  p.  87; 
2  Greenl.  Ev.,  sec.  460;  1  Bish.  Mar.  &  Div.,  sees.  218, 227-229.1 
The  maxim  of  the  civil  law  was  "consensus  non  concubitus  facit 
matrimonium."  The  whole  law  of  the  subject  is  that,  to  render 
competent  parties  husband  and  wife,  they  must  and  need  only 
agree  in  the  present  tense  to  be  such,  no  time  being  contem- 
plated to  elapse  before  the  assumption  of  the  status.  If  co- 
habitation follows,  it  adds  nothing  to  the  law,  although  it  may 
be  evidence  of  marriage.  It  is  mutual  present  consent,  law- 
fully expressed,  which  makes  the  marriage.  1  Bish  Mar.  Div. 
&  Sep.,  sees.  239,  313,  315,  317.  See,  also,  the  leading  case  of 
Dahymple  v.  Dahymple,  2  Hagg.  Consist.  54,  which  is  the 
foundation  of  much  of  the  law  on  the  subject.  An  agreement 
to  keep  the  marriage  secret  does  not  invalidate  it,  although  the 

>  Contra,  that  present  consent  is  not  sufficient,  but  there  must  also  be 
cohabitation.    Lorimer  v.  Lorimer,  124  Mich.  631. 
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fact  of  secrecy  might  be  evidence  that  no  marriage  ever  took 
place.  Dalrymple  v.  Dahymple,  supra.  The  only  two  cases 
which  we  have  foimd  in  which  anything  to  the  contrary  is 
actually  decided,  are  Reg.  v.  MiUis,  10  Clark  &  F.  534,  and 
Jewell  V.  Jewell,  1  How.  219;  the  court  in  each  case  being 
equally  divided.  But  these  cases  have  never  been  recognized 
as  the  law,  either  in  England  or  in  this  country.  Counsel  for 
appellants  contend,  however,  that  the  law  is  otherwise  in  this 
state;  State  v.  Worthingham,  23  Minn.  528,  in  which  this  court 
used  the  following  language:  "Consent,  freely  given,  is  the 
essence  of  the  contract.  A  mutual  agreement,  therefore,  be- 
tween competent  parties,  per  verba  de  prcesenti,  to  take  each 
other  for  husband  and  wife,  deliberately  made,  and  acted  upon 
by  living  together  professedly  in  that  relation,  is  held  by  the 
great  weight  of  American  authority  sufficient  to  constitute  a 
valid  marriage  with  all  its  legal  incidents;  "  citing  Hutchins  v. 
Kimmell,  31  Mich.  126.  Similar  expressions  have  been  some- 
times used  by  other  courts,  but  upon  examination  it  will  be 
foimd  that  in  none  of  them  was  it  ever  decided  that,  although 
the  parties  mutually  agreed  per  verba  de  prcesenti  to  take  each 
other  for  husband  and  wife,  it  was  necessary,  in  order  to  con- 
stitute a  vaUd  marriage,  that  this  agreement  should  have 
been  consequently  acted  upon  by  their  Uving  together  pro- 
fessedly as  husband  and  wife.  In  some  cases  where  such  ex- 
pressions were  used  the  court  was  merely  stating  a  proven  or 
admitted  fact  in  that  particular  case,  while  in  others  the  con- 
tract of  marriage  was  sought  to  be  proved  by  habit  and  repute, 
and  the  courts  merely  meant  that  the  act  of  parties  in  holding 
themselves  out  as  husband  and  wife  is  evidence  of  a  marriage. 
In  State  v.  Worthingham,  supra,  which  was  a  prosecution  for 
bastardy,  the  defendant  offered  as  proof  of  his  marriage  to 
the  mother  of  the  child  that  during  all  the  time  they  lived  and 
cohabited  together  the  woman  held  herself  out  to  her  friends 
generally  as  his  wife,  and  that  both  of  them  represented  to 
the  world  that  they  had  been  married.  The  point  really  decided 
by  the  com^,  and  evidently  the  only  one  it  had  in  mind  was  that 
this  was  competent  evidence  of  a  marriage,  and  that  no  formal 
solemnization  of  cermony  was  necessary  to  give  it  validity. 
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The  statement  in  the  opinion  already  quoted  is  probably  sub- 
ject to  the  criticism  that  it  does  not  accurately  discriminate 
between  the  fact  of  marriage  and  the  proof  of  it.  The  case 
of  Hutchins  v.  Kimmell,  supra,  cited  by  this  court,  does  con- 
tain such  expressions  as  "followed  by  cohabitation,"  and  "from 
that  time  lived  together  professedly  in  that  relation;  "  but 
this  language  was  evidently  used  simply  as  a  recital  of  the 
actual  facts  in  that  particular  case.  There  is  nothing  in  the 
opinion  indicating  that  the  court  intended  to  hold  that  a 
mutual,  present  consent  to  be  husband  and  wife  will  not  con- 
stitute a  valid  marriage  unless  followed  by  cohabitation  of  the 
parties,  and  a  holding  of  themselves  out  as  man  and  wife. 
Sharon  v.  Sharon,  75  Cal.  1,  16  Pac.  345,  and  Id.,  79  Cal.  633, 
22  Pac.  26,  131,  is  not  in  point,  for  the  reason  that  section  55 
of  the  Civil  Code  of  that  state  provides  that  "consent  alone 
will  not  constitute  marriage;  it  must  be  followed  by  a  solemni- 
zation or  by  a  mutual  assumption  of  marital  rights,  duties,  or 
obligations."  In  view  of  the  increasing  number  of  common- 
law  widows  laying  claim  (in  many  instances,  doubtless,  fraudu- 
lently) to  the  estates  of  deceased  men  of  wealth,  it  is  a  question 
for  the  legislature  whether  the  common  law  should  not  be 
changed;  but  with  that  the  courts  have  nothing  to  do. 

DUNCAN  V.  DUNCAN 
10  Ohio  St.  181.— 1859 

Petition  in  error  in  the  nature  of  a  bill  of  review.  Reserved 
in  Cuyahoga  county. 

Brinckerhoff,  C.  J.  This  is  a  petition  in  error,  in  the 
nature  of  a  bill  in  review,  filed  in  the  District  Court  of  Cuya- 
hoga county  to  reverse  a  decree  of  that  court,  and  reserved 
for  decision  by  this  court. 

The  original  case  was  a  bill  in  chancery,  filed  in  the  Common 
Pleas  of  Cuyahoga  county,  by  EUza  Dimcan,  now  defendant 
in  error,  against  Robert  Duncan,  now  plaintiff  in  error,  and 
others,  alleging  that  she  is  the  widow  of  Alexander  Dimcan, 
deceased;  that  said  Alexander  died  seized  of  certain  real  es- 
tate described;  and  praying  the  assignment  to  her  of  dower 
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therein.  The  case,  having  been  determined  in  the  Common 
Pleas,  was  taken,  by  appeal,  to  the  District  Comt,  which 
court  decreed  dower  to  Eliza,  as  prayed  for  in  her  bill.  To  re- 
verse this  decree,  this  petition  is  prosecuted.  • 

The  facts  of  the  case,  on  which  this  decree  was  based,  as 
clearly  appear  from  the  bill,  answers,  exhibits,  and  testimony, 
are  substantially  these: 

Alexander  Duncan,  a  native  of  Ireland,  was  married  in  that 
country.  He  abandoned  his  wife,  came  to  this  country,  bring- 
ing with  him  two  sons  (of  whom  the  plaintiff  in  error  is  one), 
the  only  offspring  of  such  marriage,  and  settled  at  Cleveland, 
in  this  state.  Soon  afterwards,  the  complainant  below,  Eliza, 
who  had  been  brought  up  and  lived  in  the  same  neighborhood 
with  Alexander  Duncan,  in  Ireland,  and  well  knew  both  him 
and  his  wife,  as  well  as  the  fact  of  his  marriage,  came  over  the 
water  to  Cleveland  at  his  request,  and  began  to  cohabit  with 
him  as  his  wife,  under  an  agreement  or  understanding  that,  as 
soon  as  he  could  procure  a  divorce  from  his  wife  left  behind 
in  the  old  country,  he  would  marry  her,  Eliza.  He  introduced 
and  spoke  of  her  as  his  wife,  and  she  passed  among  the  neigh- 
bors as  such.  Two  children  were  the  result  of  this  adulterous 
connection;  for  the  wife  in  Ireland  still  lived,  and  no  divorce 
was  ever  obtained.  Finally,  news  arrived  (and  which  seems 
to  have  been  true),  of  the  death  of  the  old  wife  in  a  poor-house 
in  Ireland.  The  promise  that  "he  would  marry  her"  was  then 
renewed  to  Eliza;  but  no  other  marriage  was  ever  celebrated, 
in  any  form,  between  them,  and  they  continued  to  cohabit  as 
before;  and  he,  soon  after,  sickened  and  died. 

The  District  Court  having,  on  this  state  of  facts,  decreed 
dower  to  Eliza,  the  sole  question  made  by  this  proceeding  in 
review  is,  whether  a  contract  to  marry  in  the  future,  followed 
by  cohabitation  as  husband  and  wife,  is,  per  se,  a  marriage? 

The  proof  of  some  of  the  most  important  of  the  facts  above 
mentioned,  rests  mainly  upon  declarations  made  by  Eliza, 
after  the  death  of  Alexander  Duncan;  and  it  is  objected  that 
evidence  of  this  kind  is  unreliable  and  unsatisfactory.  This 
is  often,  and  perhaps  ordinarily  so;  but  it  is  not  always,  or 
necessarily  so,  nor  is  it  so  in  this  case.    She  had  ample  means 
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of  knowing  as  to  the  facts  of  which  she  spoke;  she  made  the 
declarations  deliberately  and  repeatedly,  under  circumstances 
rebutting  all  suspicion  of  fraud  or  circumvention;  and  if  they 
were  otherwise,  she  had  every  apparent  interest  so  to  declare. 
The  declarations  of  a  party,  made  under  such  circumstances, 
often  constitute  the  strongest  and  most  satisj^ctory  evidence. 

We  desire  that  it  shall  be  distinctly  noticed  that  this  case 
presents  no  question  as  to  the  validity  of  a  marriage  contract 
(otherwise  than  in  accordance  with  the  provisions  of  our  statute 
on  that  subject),  per  verba  de  prcesenti,  as  if,  the  parties  being 
competent  to  contract  the  relation  of  marriage,  the  man  shall 
say,  in  the  presence  of  witnesses,  "I  hereby  take  you  for  my 
wife;"  and  the  woman  shall  say,  "I  hereby  take  you  for  my 
husband."  The  facts  of  the  case  make  no  such  question,  and 
we  leave  it  where  we  find  it. 

Nor  is  this  a  question  as  to  the  presumption  of  a  marriage 
from  reputation;  or  from  circumstances,  such  as  cohabitation, 
holding  each  other  out  as  husband  and  wife,  and  the  like. 
Such  presumption,  in  the  absence  of  evidence  to  rebut  it,  is 
often  and  properly  made.  But  the  question,  as  before  stated, 
is  simply  this,  whether  a  contract  to  marry  per  verba  de  futuro, 
followed  by  cohabitation  as  husband  and  wife,  is  in  itself  a 
marriage?  For,  in  this  case,  the  evidence  of  the  fact  is  clear 
and  explicit,  and  there  is  no  room  for  presumption. 

The  idea  that  a  contract  for  a  future  marriage,  followed  by 
cohabitation  as  husband  and  wife,  is  itself  a  valid  marriage  at 
common  law,  seems  to  have  obtained  currency  on  the  credit 
of  remarks  made  by  several  elementary  writers  of  distin- 
guished learning  and  ability,  and  by  certain  judges  of  high 
character,  speaking  by  way  of  obiter  dida,  in  cases  in  which 
this  question  was  really  in  no  way  involved.  But  the  better 
opinion  now  seems  to  be,  that  these  remarks  are  unsupported 
by  any  case  actually  adjudicated  and  entitled  to  be  considered 
as  authoritative;  and  that  such  a  contract  never  was  a  good 
marriage  at  common  law,  either  in  this  country  or  in  England; 
and  the  mistaken  doctrine  seems  to  have  originated,  either  in 
the  inadvertent  confounding  of  what  might,  in  the  absence  of 
rebutting  evidence,  be  good  presumptive  evidence  of  a  marriage, 
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with  marriage  itself;  or  from  the  fact  that  such  a  contract  per 
verba  de  futuro,  followed  by  cohabitation,  was  one  of  which 
the  canon  law,  as  administered  by  ecclesiastical  courts  in  Eng- 
land, vmtil  restrained  by  statute,  would  enforce  the  specific 
performance. 

Chancellor  Kent,  2  Com.  87,  says:  "If  the  contract  be  made 
per  verba  de  proesenti,  and  remains  without  cohabitation,  or  if 
made  per  verba  de  futuro,  and  be  followed  by  consummation, 
it  amounts  to  valid  marriage  in  the  absence  of  all  civil  regula- 
tions to  the  contrary,  and  which  the  parties  (being  competent 
as  to  age  and  consent)  cannot  dissolve,  and  it  is  equally  binding 
as  if  made  in  fade  ecclesioe."  In  support  of  this  proposition 
he  cites  no  authority. 

Mr.  Greenleaf,  in  his  work  on  Evidence,  vol.  2,  sec.  460, 
states  the  same  doctrine  in  the  same  language,  and  cites 
Kent,  Com.  87;  Fenton  v.  Reed,  4  Johns.  52,  and  Jackson  v. 
Winne,  7  Wend.  47.  Now,  neither  of  these  cases  sustain  the 
doctrine  of  his  text.  The  former  was  a  case  simply  where 
marriage  was  presmned,  in  the  absence  of  evidence  to  the 
contrary,  from  circumstantial  evidence,  such  as  cohabitation, 
reputation,  acknowledgment  of  the  parties,  etc.;  and  the 
latter  case  was  one  of  marriage  per  verba  de  proesenti. 

The  same  doctrine  of  marriage  per  verba  de  futuro  is  recognized 
in  the  remarks  of  Chief  Justice  Boyle  in  Demarsely  v.  Fishley, 
3  A.  K.  Marsh.  369,  and  in  those  of  Cowen,  J.,  in  Starr  v.  Peck, 
1  Hill,  270.  But  neither  of  those  cases  involved  this  question, 
and  the  remarks  of  those  learned  judges  were,  therefore,  in- 
cidental, and  outside  of  the  cases  under  consideration  before 
them. 

Bouvier,  in  his  institutes,  vol.  1,  p.  110,  lays  down  the  same 
doctrine  as  Kent  and  Greenleaf,  in  the  same  language,  and 
cites  Kent  and  Greenleaf,  ubi  supra,  Fenton  v.  Reed,  and  Jack- 
son V.  Winne,  before  referred  to,  and  also  Cram  v.  Bumham, 
5  Greenl.  213;  Hantz  v.  Sealy,  6  Binn.  405;  and  Bac.  Abr., 
Marriage,  B. 

Cram  v.  Bumham  was  a  suit  by  Cram,  upon  a  promissory 
note  given  to  his  pretended  wife,  with  whom  he  was  cohabiting 
as  a  wife,  but,  as  the  proof  showed,  really  in  a  state  of  adultery. 
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The  court,  in  deciding  the  case,  say,  that  if  the  proof  had 
stopped  with  the  proof  of  cohabitation,  a  marriage  might  have 
been  presumed;  but  as  the  proof  rebutted  the  presumption  of 
marriage  arising  from  the  fact  of  cohabitation,  the  plaintiff 
could  not  recover  in  his  own  name,  and  have  judgment  against 
him.  And  in  so  far  as  the  case  has  any  bearing  upon  the 
question  before  us,  its  authority  is  against,  rather  than  in  favor 
of,  the  proposition  which  it  was  cited  to  sustain.  Hantz  v. 
Sealy  is  equally  far  from  sustaining  the  doctrine  in  support  of 
which  it  is  cited,  except  as  to  the  validity  of  a  marriage  by 
words  of  contract  in  the  present  tense.  Marriage  or  not,  was 
the  issue  of  the  case.  The  words  proved,  on  the  part  of  the 
man,  were  "I  take  you  for  my  wife;"  and  the  woman,  being 
told  that  if  she  would  say  the  same  thing,  the  marriage  would 
be  complete,  answered,  "To  be  sure  he  is  my  husband,  good 
enough."  The  court  held  that  these  were  not  words,  on 
the  part  of  the  woman  at  least,  of  present  contract,  but  had 
reference  to  the  past,  and  did  not  constitute  a  marriage.  The 
citation  from  Bacon's  Abridgment  is  this:  "A  contract  in 
futuro,  as,  I  will  marry  you,  etc.,  may  be  enforced  in  the  spirit- 
ual court,  but  such  contract  either  party  may  release;  also,  if 
either  party  marry  another  person,  such  second  marriage  dis- 
solves the  contract."  This  citation,  so  far  from  supporting 
the  proposition  of  Bouvier,  goes  only  to  show  the  correctness 
of  the  distinction  above  mentioned,  to  wit,  that  such  a  contract 
is  no  marriage,  but  it  is  only  a  contract  which  might,  at  one 
time  in  England,  have  been  enforced  in  the  spiritual  courts 
and  for  a  breach  of  which  the  law  now  gives  a  remedy  in  dam- 
ages. 

Blackstone,  1  Coram.  439,  says:  "Any  contract  made  per 
verba  de  praeserUi,  or  in  words  of  the  present  tense,  and  in  the 
case  of  cohabitation,  per  verba  de  futuro,  also,  between  persons 
able  to  contract,  was,  before  the  late  act,  deemed  a  vaUd  mar- 
riage to  many  purposes;  and  the  parties  might  be  compelled 
in  the  spiritual  courts  to  celebrate  it  in  fade  ecclesioe."  What 
these  "many  purposes"  for  which  a  marriage  per  verba  de  futuro 
was  valid,  were,  does  not  very  clearly  appear;  and,  whatever 
they  may  have  been,  it  seems  now  to  be  pretty  well  settled 
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that  they  did  not  embrace  a  right  to  dower  on  the  part  of  the 
wife,  nor  the  right  to  administer  on  her  estate  or  to  her  prop- 
erty, on  the  part  of  the  husband,  nor  the  legitimacy  of  off- 
spring, nor  the  avoiding  of  a  subsequent  marriage  pending  the 
first,  2  Bright  on  Husband  and  Wife,  397.  In  Jewell  v. 
Jewell,  1  How.  219,  the  Supreme  Com-t  of  the  United  States 
was  equally  divided  on  this  question;  and  the  remarks  of  the 
court  in  Patton  v.  Philadelphia  and  New  Orleans,  1  La.  Ann. 
Rep.  98,  are  obiter. 

We  have  been  cited  to  no  case,  and  we  can  find  none,  decided 
either  in  England  or  the  United  States,  to  which  such  a  marriage 
as  this  is  claimed  to  be  has  been  held  valid.  On  the  other  hand, 
the  well  considered  case  of  Cheney  v.  Arnold,  recently  decided 
unanimously  by  the  Court  of  Appeals  of  New  York,  15  N.  Y. 
(1  Smith),  345,  is  directly  in  point  against  it.  That  was  an 
action  for  the  recovery  of  real  estate  by  a  husband  in  right  of 
his  wife,  who  claimed  as  heir  to  her  deceased  father.  She  was 
the  fruit  of  a  cohabitation  following  a  contract  to  marry  per 
verba  de  futuro.  It  was  a  question  of  legitimacy  only.  The 
court,  after  a  somewhat  elaborate  review  of  the  whole  subject, 
disapproved  of  the  dictum  of  Cowen,  J.,  in  Starr  v.  Peck,  before 
cited,  and  held  such  contract  to  be  no  marriage  in  fact  or  at 
common  law. 

The  Queen  v.  Millis,  10  Clark  &  Finnelly,  534,  was  a  case  in 
the  House  of  Lords,  in  error  to  the  Court  of  Queen's  Bench  in 
Ireland.  The  case  arose  upon  a  prosecution  against  Millis  for 
bigamy,  he  having  been  married  in  Ireland  per  verba  de  prcesenti, 
by  a  Presbyterian  minister  according  to  the  form  of  that  church, 
and,  leaving  the  first,  married  another  woman  in  England,  in 
the  face  of  the  church.  The  case  tiirned  upon  the  question, 
which  was  formally  put  by  the  House  of  Lords  to  the  judges 
of  Westminster  Hall,  for  their  opinion,  whether  the  first  mar- 
riage was  vaUd  as  a  marriage  at  common  law.  The  judges, 
not  having  seats  in  the  House  of  Lords,  through  C.  J,  Tindal, 
of  the  Common  Pleas,  gave  a  unanimous  opinion  against  the 
validity  of  the  first  marriage.  In  this  the  law  lords,  Lynd- 
hurst,  Cottenham,  and  Abinger,  concurred.  Brougham,  Camp- 
bell, and  Denman,  were  the  other  way.    C.  J,  Tindal,  and  the 
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six  law  lords  above  named,  all  delivered  elaborate  opinions, 
indicating  much  care  and  antiquarian  research;  and  judgment 
was  given  against  the  validity  of  the  first  marriage.    But,  while 
the  opinion  of  the  eminent  jurists  of  the  kingdom  was  thus 
nearly  balanced  as  to  the  validity,  at  common  law,  of  a  mar- 
riage by  words  of  present  contract,  and  not  in  the  face  of  the 
church,  there  seems  to  have  been  no  difference  of  opinion  among 
them  as  to  the  invalidity  of  a  marriage  per  verba  de  futuro, 
though  followed  by  cohabitation.    All  of  them  are  careful  to 
distinguish,  the  case  before  them  from  such  a  case,  and  either 
tacitly  or  expressly  to  admit  the  invalidity  of  the  latter.    And 
all  of  them,  except  Lord  Brougham,  admit  that  a  marriage  not 
celebrated  in  the  face  of  the  church,  whatever  else  it  may  have 
been  good  for,  did  not  carry  with  it  the  incident  of  dower.   And 
the  state  of  the  law,  as  now  understood  in  England,  may  be 
summed  up  as  we  find  it  in  Kerr's  Blackstone,  458:  "Any  con- 
tract made  per  verba  de  prcesenti,  or  in  words  of  the  present 
tense,  and  in  the  case  of  cohabitation,  per  verba  de  futuro,  also, 
between  parties  able  to  contract,  was,  before  the  statute  of 
George  II,  so  far  a  vaUd  marriage,  that  the  parties  might  be 
compelled  in  the  spiritual  courts  to  celebrate  it  in  facie  ecclesioe. 
But  these  verbal  contracts  are  now  of  no  force  to  compel  a 
future  marriage;  their  only  operation  being  to  give  the  party 
who  is  willing  to  perform  his  promise  a  right  of  civil  action 
against  the  one  who  refuses  to  do  so." 

Finding  ourselves,  then,  compelled  by  no  preponderating 
force  of  authority  to  the  adoption  of  a  doctrine  so  loose  as  that 
which  would  be  necessary  to  sustain  the  marriage  claimed  to 
exist  in  this  case,  we  are  imwilling  to  do  so.  It  seems  to  us  that 
grave  considerations  of  public  policy  forbid  it;  but  it  would 
be  alien  to  the  customs  and  ideas  of  our  people,  and  would 
shock  their  sense  of  propriety  and  decency.  That  it  would 
tend  to  weaken  the  pubUc  estimate  of  the  sanctity  of  the  mar- 
riage relation;  to  obscure  the  certainty  of  the  rights  of  inherit- 
ance; would  be  opening  a  door  to  false  pretences  of  marriage, 
and  to  the  imposition  upon  estates  of  supposititious  heirs; 
and  would  place  honest,  God-ordained  matrimony  and  mere 
meretricious  cohabitations  too  nearly  on  a  level  with  each  other. 
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We  are  of  opinion  that  the  decree  of  the  District  Court  ought 
to  be  reversed,  and  the  original  bill  dismissed. 
Judgment  accordingly.  i 

DURFEE,  C.  J.,  IN  PECK  v.  PECK 

12  R.  I.  488,  489.— 1880 

We  are  of  opinion  that  a  mere  executory  agreement  to  marry 
does  not  become  consummated  by  copulation  unless  the  parties 
so  intend.  It  is  indispensable  to  marriage,  whether  under  the 
statute  or  at  common  law,  that  the  parties  consent  to  be  hus- 
band and  wife  presently,  and  though  cohabitation  following 
an  engagement  is  evidence  of  such  consent,  it  is  not  conclusive, 
but  only  prima  fade  evidence  of  it,  and  as  such  open  to  rebuttal 
by  counter  proof.  1  Bishop  on  Marriage  and  Divorce,  sees. 
253,  254;  Forbes  v.  Countess  of  Strathmore,  Ferg.  113;  The 
Queen  v.  Millis,  10  CI.  &  Fin.  534,  782;  Robertson  v.  The  State, 
42  Ala.  509;  Port  v.  Port,  70  111.  484.  See,  also,  Cheney  v. 
Arnold,  15  N.  Y.  '345;  Duncan  v.  Dxmcan,  10  Ohio  St.  181,  and 
Mr.  Bishop's  criticisms  on  them  in  1  Bishop  on  Marriage  and 
Divorce,  sees.  255-258.  In  the  case  at  bar,  we  think  the  evi- 
dence shows  that  the  parties  after  their  engagement  were  all 
along  looking  forward  to  a  formal  ceremony  to  make  them 
husband  and  wife,  and  never  agreed  or  consented  to  become 
such  without  it.^ 

1  "Confessions  and  cohabitation  would  be  competent  evidence  alone  of  a 
marriage  in  most  civil  actions.  It  is  competent  as  evidence  in  all,  but  not 
sufficient  in  prosecutions  for  bigamy,  actions  for  criminal  conversation  and 
other  cases,  in  which  a  marriage  in  fact  must  be  proved." — ^Allen,  J.,  in 
Hayes  v.  People,  25  N.  Y.  390, 396.  "The  reason  is  that  while  ordinarily  such 
evidence  is  sufficient  because  the  law  places  that  interpretation  upon  am- 
biguous acts  which  favors  innocence,  and  will  not  assume  that  cohabitation 
is  iUicit  if,  by  presuming  marriage,  it  would  be  lawful,  yet  in  a  prosecution  for 
adultery  this  presumption  confficts  with  the  presumed  innocence  of  the 
prisoner  of  the  crime  of  which  he  is  charged,  and,  therefore,  such  evidence  in 
such  cases  cannot  alone  establish  a  marriage.  The  essentials  of  a  vaUd 
marriage  are  in  all  cases  the  same,  the  distinction  being  in  the  mode  of  proof 
alone."— Irvine,  C,  in  Bailey  v.  State,  36  Neb.  808,  812.  Contra,  "On  the 
other  hand,  the  following  authorities  are  directly  in  point  to  show  that 
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Non-age  of  a  Party  ^ 

KOONCE  V.  WALLACE 
7  Jones  Law  (N.  C),  194— 1859 

This  was  a  motion  to  grant  letters  of  administration  on  the 
estate  of  James  G.  Wallace,  deceased,  made  before  the  Supreme 
Court  of  Onslow,  at  its  last  spring  session,  Shepherd,  J.,  pre- 
siding. 

The  facts  of  the  case  are  as  follows:  In  February,  1858, 
James  G.  Wallace,  being  then  under  twenty-one  years  of  age, 
but  over  sixteen,  was  married  to  Caroline  Tilghman,  then  under 
fourteen  years.  She  became  fourteen  in  June,  1858,  and  Uved 
with  Wallace  as  his  wife,  until  September  23rd,  1858,  when  he 
died,  being  still  under  twenty-one.  The  parties  lived  together 
as  man  and  wife,  and  strictly  recognized  each  other  as  such, 
from  the  marriage  in  February,  1858,  until  the  death  of  the 
husband  in  September  of  the  same  year.  At  December  Term 
of  Onslow  County  Coiu-t,  Caroline  Wallace,  widow  of  James 
Wallace,  applied  for  letters  of  administration  on  his  estate, 
when  the  defendant  in  this  case,  the  mother  of  the  intestate, 
and  also  his  highest  creditor,  opposed  the  motion,^  alleging  that 
no  marriage  had  taken  place  between  her  son  and  the  appUcant, 
inasmuch  as  the  applicant  was  under  fourteen  years  of  age 
when  married.  The  County  Court  granted  the  letters  of  ad- 
ministration to  the  applicant,  and  from  this  judgmient  there 
was  an  appeal  to  the  Superior  Court,  when  the  applicant, 
Caroline,  relinquished  to  Francis  D.  Koonce,  her  right  to  ad- 
marriage,  even  in  prosecutions  for  bigamy,  may  be  proved  by  cohabitation 
and  confessions  of  the  party,  but  that  the  testimony  to  justify  a  conviction 
must  be  clear,  strong  and  convincing.  See  able  opinion  by  C.  J.  Gibson  in 
Forney  ».Hallachee,  8  Serg.  &  R.  159;  Com.  v.  Murtagh,  1  Ashm.  272;  Ham's 
Case,  11  Me.  391;  Cayford's  Case,  7  Greenl.  57;  State  v.  Hilton,  3  Rich. 
(Law)  R.  434;  Roscoe's  Cr.  Ev.  (3d  Amer.  Ed.)  311,  312."— Langtry  v. 
State,  30  Ala.  636;  followed  in  Bynon  v.  State,  117  Ala.  82. 

'See,  for  various  causes  for  annulment  of  marriage  under  the  proposed 
uniform  law,  post,  Appendix  II. 
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minister,  and  that  court  accordingly  granted  him  letters  of 
administration;  and  from  this  judgment  defendant  appeals  to 
this  court. 

Pearson,  C.  J.  It  is  enacted.  Rev.  Code,  c.  69,  sec.  14,  "Fe- 
males imder  the  age  of  fourteen,  and  males  under  the  age  of 
sixteen  years,  shall  be  incapable  of  contracting  marriage." 

A  marriage  is  duly  solemnized  in  all  respects  save  that  the 
female  is  a  few  months  under  the  age  of  fourteen;  the  parties 
Uve  together  as  man  and  wife,  until  she  arrives  at  that  age, 
and  afterwards  continue  so  to  Uve  together  imtil  the  death  of 
the  other  party. 

The  question  is  upon  the  construction  of  this  statute,  was 
the  marriage  void,  i.  e.,  a  mere  nulUty,  or  was  it  voidable,  i.  e., 
imperfect,  but  capable  of  being  confirmed  and  made  perfect  by 
subsequent  consent  and  cohabitation  as  man  and  wife? 

At  common  law,  fourteen  in  males  and  twelve  in  females 
was  the  age  of  consent,  and  if  one  or  both  of  the  parties,  at  the 
date  of  the  celebration  of  the  marriage,  were  under  the  requisite 
age,  such  marriage  was  imperfect,  by  reason  of  the  fact  that  the 
parties  were  incapable  of  contracting  marriage,  but  it  became 
perfect  and  was  confirmed  if  the  parties,  after  attaining  the 
requisite  age,  assented  to  it  by  continuing  to  cohabit  together 
as  man  and  wife.  In  other  words,  the  marriage  was  not  void, 
but  was  only  imperfect  or  voidable  for  the  want  of  capacity, 
but  coiild  be  made  perfect  or  be  confirmed  by  the  consent  of 
the  parties,  implied  from  subsequent  cohabitation  as  man  and 
wife;  on  the  same  principle  by  which  it  was  held  that  the  con- 
tract of  one  under  the  age  of  twenty-one,  in  respect  to  property, 
except  for  necessaries,  and  although  imperfect  and  voidable 
because  of  a  supposed  want  of  capacity,  may  be  confirmed  and 
made  perfect  by  assent,  after  attaining  the  age  of  twenty-one. 
Indeed,  the  application  of  this  principle,  is  especially  called  for 
in  regard  to  the  contract  of  marriage  from  its  peculiar  nature 
and  consequences.  Coke  Lit.  33a;  ibid.,  79a;  Note  43;  1  Bl. 
Com.  436.  Such  was  the  settled  rule  of  law  in  regard  to  in- 
capacity to  contract,  for  the  want  of  age,  previous  to  the  statu^ 
tory  enactment  above  recited;  and  in  the  opinion  of  this  court, 
the  only  effect  of  the  statute,  was  to  make  sixteen  instead  of 
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fourteen  years  in  respect  to  males,  and  fourteen  instead  of 
twelve  years  in  respect  to  females,  the  ages  at  which  the  parties, 
respectively,  were  capable  of  making  a  perfect  marriage,  leav- 
ing the  rule  of  the  common  law  unaltered  in  all  other  respects; 
for,  as  is  said  by  Bishop  in  his  treatise  on  "Marriage  and 
Divorce,"  sec.  192:  "The  common-law  rule  of  fourteen  in  males 
and  twelve  in  females,  as  the  age  of  consent,  was  derived  from 
the  civil  and  canon  law.  It  originated  in  the  warm  climate  of 
Italy,  and  it  has  been  thought  not  entirely  suited  to  more 
northern  latitudes.  In  some  of  the  United  States  it  has  been 
altered  by  statute,  and  the  age  of  consent  fixed  at  later  periods 
of  life." 

This  construction  of  the  statute  is  supported  by  "the  reason 
of  the  thing, "  for  no  groimd  of  public  policy  can  be  conceived  of 
making  it  expedient  to  deprive  the  parties  of  the  common-law 
right  to  confirm  by  subsequent  consent  and  cohabitation  as  man 
and  wife,  a  marriage  solemnized  in  due  form  of  law,  although 
imperfect,  because  both  or  one  of  the  parties  were  incapable, 
for  want  of  age,  of  making  a  perfect  marriage,  whereby,  not- 
withstanding such  confirmation  by  assent  and  cohabitation, 
they  should  be  subjected  to  indictment  for  Uving  together  in 
fornication,  and  their  issue  should  be  deemed  bastards.  And,  as 
we  conceive,  the  correctness  of  this  construction  is  put  beyond 
the  reach  of  doubt  or  question,  by  a  comparison  with  other 
sections  of  the  same  statute,  to  wit, — ^section  9,  "all  marriages 
contracted  after, "  etc.,  "between  persons  nearer  of  kin  than  first 
cousins,  shall  be  void;"  section? — "all  marriages  since,"  etc., 
"between  a  white  person  and  a  free  negro,  or  free  person  of  color 
to  a  third  generation,  shall  be  void,"  sec.  8. — ^"No  minister  of 
the  gospel  or  justice  of  the  peace  shall  marry  a  white  person 
with  an  Indian,  negro  or  free  person  of  color  to  the  third  genera- 
tion, knowing  them  to  be  so,  upon  pain  of  forfeiting,"  etc. 
Thus  in  the  statute,  some  marriages  are  made  void,  and,  in 
respect  to  others,  it  is  enacted,  that  the  parties  shall  be  incap>- 
able  of  contracting  marriages.  Why  this  change  of  expression, 
if  the  same  idea  was  intended  to  be  expressed?  Taking  into 
consideration  the  law  as  it  was  before  settled,  there  is  no  rule  of 
construction  which  would  justify  the  court  in  giving  the  same 
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meaning  and  effect  to  modes  of  expression  so  different,  and  such 
a  construction  would  shock  common  sense. 

On  the  argument,  Gathings  v.  WilUams,  5  Ired.  Rep.  487,  was 
cited,  and  the  coimsel  reUed  on  this  passage  in  the  opinion, 
"Where  the  marriage  is  between  persons,  one  of  whom  has  no 
capacity  to  contract  marriage  at  all,  as  where  there  is  a  want  of 
age  or  understanding,  or  a  prior  marriage  still  subsisting,  the 
marriage  is  void  absolutely,  and  from  the  beginning. "  In  that 
case  there  was  a  prior  marriage  still  subsisting,  and  the  point 
presented  was  the  effect  of  a  second  marriage,  so  what  dropped 
from  the  court  in  regard  to  a  want  of  age  or  understanding  was 
an  obiter  dictum.  There  is  a  marked  distinction.  It  may  well 
be,  that  a  second  marriage,  while  the  first  is  still  subsisting,  is 
void  and  incapable  of  confirmation,  because  it  is  so  utterly 
denoimced  by  the  law,  as  to  subject  the  party  marrying  a 
second  time,  to  capital  punishment  as  a  felon,  but  a  mere  want 
of  age  or  understanding  rests  on  a  different  footing  entirely. 
Crump  V.  Morgan,  3  Ired.  Eq.  91,  was  also  cited.  That  was  a 
case  where  the  marriage  was  duly  solemnized  but  the  woman 
was  a  lunatic  at  the  time,  and  at  no  time  afterwards  was  in  the 
possession  of  her  faculties,  "so  as  to  be  capable  of  judging  of  her 
rights  or  interests  or  of  making  or  confirming  a  contract. "  So 
the  very  learned  disquisition  on  the  question,  whether  if  she  had 
been  restored  to  sound  mind,  the  marriage  was  such  an  one  as 
could  have  been  confirmed  by  her  subsequent  assent  and  co- 
habitation, was  extra  judicial,  and  in  regard  to  it  "the  doctors 
differ, "  for  Bishop  in  his  learned  treatise,  sees.  188,  189,  190, 
incUnes  to  the  opinion  in  his  comments  on  that  case,  that  such  a 
marriage  could  be  confirmed,  and  calls  attention  to  the  fact 
that  the  passage  in  "Poynter  on  Marriage, "  relied  on  in  Crump 
V.  Morgan,  was  misapprehended,  for  the  author  had  reference 
to  marriages  void  for  the  want  of  due  solemnity,  as  where  the 
party  officiating  was  not  a  minister  of  the  gospel,  or  where  there 
was  the  impediment  of  a  former  pre-existing  marriage,  and  he 
establishes  by  the  authority  cited,  secs^  122  and  123,  that 
marriages  under  fraud,  terror  or  duress,  though  generally  spoken 
of  in  the  books  as  void,  are  in  effect,  only  voidable,  and  may  be 
confirmed  by  subsequent  consent  and  voluntary  cohabitation 
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as  man  and  wife.  However  this  may  be,  we  think  it  clear,  that 
the  statute  under  consideration,  does  not  abrogate  the  principle 
of  the  common  law  in  respect  to  marriages  where  both  of  the 
parties,  or  one  of  them,  are  under  the  age  of  consent;  and,  al- 
though the  marriage  is  imperfect  for  the  want  of  capacity,  it 
may  be  confirmed,  and  the  effect  of  the  statute  is  only  to 
change  the  age  of  consent  so  as  to  make  it  conform  to  our  more 
northern  latitude.  There  is  no  error. 
Per  Curiam.    Judgment  aflBrmed. 

MUNSON,  J.,  IN  FISHER  v.  BERNARD 
65  Vt.  664,  666—1893 

The  petitioner  seeks  an  annulment  of  the  marriage  of  his 
daughter,  contracted  when  she  was  thirteen  years  of  age,  on  the 
ground  that  she  was  then  within  the  period  of  disability.  R.  L. 
2349  provides  for  the  annulment  of  a  marriage  when  either 
party  had  not,  at  the  time  of  the  marriage,  attained  "the  age  of 
legal  consent. "  By  No.  63,  Acts  of  1886,  the  age  under  which  a 
female  person  was  held  incapable  of  consenting  to  unlawful 
carnal  knowledge  was  raised  to  fourteen  years,  and  the  peti- 
tioner contends  that  this  alteration  effects  an  extension  of  the 
period  within  which  a  female  child  is  disabled  from  contracting 
marriage. 

From  1791  to  1886  the  age  of  consent  as  regards  unlawful 
carnal  knowledge  was  fixed  by  statute  at  eleven  years.  At 
common  law  males  under  foiu-teen  and  females  under  twelve 
were  incapable  of  contracting  a  binding  marriage.  ...  It 
may  be  true  that  the  phrase  "age  of  legal  consent"  is  some- 
times appUed  to  age  of  consent  established  by  the  statute 
relating  to  unlawful  carnal  knowledge;  but  we  find  nothing  to 
indicate  that  the  Legislatm-e  used  it  with  reference  to  that 
limit  in  providing  for  a  sentence  of  nulUty,  or  supposed  that  in 
raising  the  age  of  consent  by  the  act  of  1886  it  was  effecting  a 
like  change  in  the  age  of  capacity  to  contract  marriage.  There 
is  certainly  no  difficulty  in  believing  that  the  Legislature 
intended  by  the  latter  statute  to  guard  a  female  child  from 
unlawful  carnal  .knowledge  for  a  time  after  she  was  capable  of 
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contracting  a  binding  marriage.    We  hold  that  the  period  of 
disability  to  contract  marriage  is  that  of  the  common  law. 

STATE  EX  REL.   SCOTT  v.   LOWELL  ET  AL. 
78  Minn.  166.— 1899 

Application  by  the  state,  on  the  relation  of  Alex.  W.  Scott, 
in  behalf  of  Sadie  Scott,  for  a  writ  of  habeas  corpus  agstinst  Fred 
L.  Lowell  and  Phil  T.  Megaarden.  Judgment  for  respondents. 
On  a  trial  de  novo,  judgment  entered  for  relator. 

Start,  C.  J.  On  October  18,  1899,  the  relator,  Alexander  W. 
Scott,  a  man  32  years  of  age,  and  Sadie  Lowell,  a  girl  then  only 
13  years  and  11  months  old,  the  daughter  of  the  respondent 
Fred  L.  Lowell,  were  married,  without  the  consent  of  her  par- 
ents, in  due  form,  by  an  ordained  minister  of  the  gospel,  upon 
the  presentation  of  a  Ucense  in  due  form,  issued  by  the  clerk  of 
the  proper  county.  Cohabitation  as  husband  and  wife  followed 
the  marriage,  but  on  the  next  day  thereafter  the  father  went  to 
the  house  of  the  husband  and  forcibly  took  his  daughter  away, 
against  her  will  and  wishes,  and  detained  her.  Thereupon  a 
writ  of  habeas  corpus  in  her  behalf  was  sued  out  of  the  District 
Court  for  the  coimty  of  Hennepin,  on  the  relation  of  her  hus- 
band. Upon  a  hearing  on  the  return  of  the  writ  the  court  dis- 
charged the  writ,  and  remanded  the  wife  to  the  custody  and 
control  of  her  father,  from  which  order  the  relator  appealed  to 
this  court.  The  cause  was  here  heard  de  novo,  pursuant  to  Laws 
1895,  c.  327.  A  referee  was  appointed  to  take  and  report  the 
evidence,  who  did  so.  The  evidence  establishes  the  facts  we 
have  already  stated,  and,  further,  that  the  husband  is  an  indus- 
trious man,  who  has  a  home,  and  is  able  to  support  a  wife  and 
family,  and  that  his  wife  is  ready  and  anxious  to  return  to  and 
live  with  him  as  her  husband,  if  relieved  from  the  restraint  of 
her  father.  The  wisdom  of  this  marriage,  or  the  propriety  of 
the  relator's  conduct  in  inducing  this  young  girl  to  marry  him, 
are  questions  which  it  is  not  our  province  to  discuss  or  charac- 
terize. Moralize  as  we  may,  the  fact  remains  that  the  parties 
were  married,  and  the  marriage  has  been  consummated;  hence 
we  are  now  simply  to  inquire  dispassionately- as  to  the  legal 
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status  of  the  parties.  The  question  presented  by  the  record  is, 
was  this  marriage  void  or  voidable,  and,  if  the  latter,  did  it 
emancipate  the  wife  from  the  custody  of  her  father. 

The  common  law  established  the  age  of  consent  to  the  mar- 
riage contract  at  14  years  for  males  and  12  years  for  females, 
but  our  statute  (Gen.  St.  1894,  §  4769)  provides  "that  every 
male  person  who  has  attained  the  full  age  of  eighteen  years 
and  every  female  who  has  attained  the  full  age  of  fifteen  years, 
is  capable  in  law  of  contracting  marriage  if  otherwise  compe- 
tent." But  the  statute  does  not  declare  that,  if  a  marriage  is 
entered  into  when  one  or  both  of  the  parties  are  under  the  age 
limit  prescribed,  the  marriage  shall  be  void.  It  does,  however, 
impose  restrictions  and  penalties  upon  public  officers  and  clergy- 
men, for  the  purpose  of  preventing,  so  far  as  possible,  such  mar- 
riages being  solemnized;  but  the  statute  has,  for  wise  reasons. 
Stopped  short  of  declaring  such  marriages  void.  Such  being  the 
case,  we  hold,  upon  principle  and  authority,  that  the  marriage 
of  a  person  who  has  not  reached  the  age  of  competency  as  estab- 
Ushed  by  the  statute,  but  is  competent  by  the  common  law,  is 
not  void,  but  voidable  only  by  a  judicial  decree  of  nulUty  at  the 
election  of  the  party  under  the  age  of  legal  consent,  to  be  exer- 
cised at  any  time  before  reaching  such  age,  or  afterwards,  if  the 
parties  have  not  voluntarily  cohabited  as  husband  and  wife 
after  reaching  the  age  of  consent.  Gen.  St.  1894,  §§  4769,  4786, 
4788,  4789;  Schouler,  Dom.  Rel.,  §  20;  14  Am.  &  Eng.  Enc.  Law, 
488;  1  Bish.  Mar.  &  Div.,  §  145;  Beggs  v.  State,  55  Ala.  108; 
EUot  V.  EUot,  77  Wis.  634,  46  N.  W.  806;  State  v.  Cone,  86 
Wis.  498,  57  N.  W.  50.  The  marriage  being  voidable,  it  must 
be  treated  as  vahd  for  all  civil  purposes  until  annulled  by  judi- 
cial decree.    Schouler,  Dom.  Rel.,  §  14. 

Now,  the  question  of  the  right  of  the  respondent,  as  father  of 
the  relator's  wife,  to  restrain  her  from  going  to  her  husband, 
must  be  determined  upon  the  basis  that  the  marriage  is  vahd. 
The  marriage  of  a  minor,  even  without  the  parent's  consent, 
emancipates  the  child  from  the  custody  of  the  parent;  for  the 
marriage  creates  relations  inconsistent  with  subjection  to  the 
control  of  the  parent.  Parental  rights  must  yield  to  the  neces- 
sities of  the  new  status  of  the  child.    1  Bish.  Mar.  &  Div.,  §  275; 
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Schouler,  Dom.  Rel.,  §  267.  The  correctness  of  this  proposition 
as  a  general  rule  is  admitted,  but  it  is  claimed  on  behalf  of  the 
father  that  it  does  not  apply  to  this  case,  because  the  husband 
cannot  enforce  his  marital  rights  without  the  consent  of  the 
wife,  and  that  she  cannot,  by  giving  her  consent  to  a  voidable 
marriage,  free  herself  from  parental  control,  and,  further,  that 
she  cannot  do  so  imtil  she  reaches  the  age  when  she  can  legally 
affirm  the  marriage;  that  to  hold  otherwise  would  enable  a  girl 
under  12  and  over  7  years  of  age  to  emancipate  herself  by  con- 
senting to  a  voidable  marriage.  This  coxu"se  of  reasoning  ig- 
nores the  fact  that  the  marriage,  imtil  set  aside,  must  be,  for  all 
civil  purposes,  treated  as  valid,  and  that  it  is  her  new  and  incon- 
sistent status  as  a  wife  which  emancipates  her  from  the  control 
of  her  father.  A  wife — and  this  girl  must  be  regarded  as  such 
for  the  purposes  of  this  case — certainly  has  the  capacity  to 
consent  to  live  with  her  husband.  Whether  the  marriage  of  a 
child  under  12  years  of  age  and  over  7  years  would  emancipate 
her,  we  need  not  determine.  It  would  seem,  however,  that  the 
operation  of  natural  laws  would  incapacitate  her  in  fact  from 
assuming  the  new  and  inconsistent  relations  which  emancipate 
a  minor  from  parental  control.  Our  conclusion  is  that  the 
respondent  is  not  legally  entitled  to  detain  his  daughter,  if  she 
elects  to  return  and  live  with  her  husband.  Therefore  it  is 
ordered  that  Sadie  Scott,  the  wife  of  the  relator,  Alex.  W.  Scott, 
be  freed  from  the  restraint  of  her  father,  the  respondent  Fred 
L.  Lowell,  and  that  he  surrender  her  to  the  relator,  if  she  elects 
to  live  with  him  as  her  husband.    Let  judgment  be  so  entered.' 

'  Variants  in  the  Law  of  the  Age  of  Consent.  For  the  age  of  consent 
by  the  parties  to  marriage  in  the  various  countries  and  states,  oriental  and 
occidental,  both  under  eariy  and  present  laws,  see  Swindlehurst,  "Some 
Phases  of  the  Law  of  Marriage,"  30  Har.  Law  Rev.  124.  It  is  there  pointed 
out  that  the  child  marriages  of  the  East  are  the  result  of  religious  rather  than 
climatic  conditions. 

Pabental  Consent:  Marriage  Licenses.  "The  general  rule  is  that,  un- 
less the  statute  expressly  declares  a  marriage  contracted  without  the  neces- 
sary consent  of  the  parents,  or  other  requirements  of  the  statute,  to  be  a 
nnulUty,  such  statutes  will  be  construed  to  be  directory  only,  in  this  respect, 
so  that  the  marriage  will  be  held  valid  although  the  disobedience  of  the 
statute  may  entail  penalties  on  the  licensing  or  officiating  authorities." — 
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LEVY  V.  DOWNING 
213  Mass.  334.-1913 

Petition  by  Abraham  Levy  against  Evelyn  Downing  for  a 
decree  of  nullity  of  marriage.  The  court  ruled  that  it  had  no 
jurisdiction,  dismissed  the  petition,  and  reported  the  case  to 
the  Supreme  Judicial  Court.  Both  parties,  being  less  than  18 
years  old,  to  evade  the  laws  of  Massachusetts,  went  to  New 
Hampshire  and  entered  into  a  contract  of  marriage.  After 
the  ceremony  they  returned  to  Massachusetts,  but  never  lived 
together  as  husband  and  wife. 

Hammond,  J.  "That  a  marriage  valid  by  the  laws  of  the 
place  where  it  is  celebrated  is  valid  in  this  state,  on  groimds  of 
public  policy,  though  the  parties  went  into  another  state  merely 
to  avoid  the  laws  of  the  state,  is  established  in  the  cases  of 
Medway  v.  Needham,  16  Mass.  157,  8  Am.  Dec.  131,  West 
Cambridge  v.  Lexington,  1  Pick.  506  [11  Am.  Dec.  231],  Putnam 
V.  Putnam,  8  Pick.  433,  and  Sutton  v.  Warren,  10  Mete.  451." 
Drury,  J.,  in  Commonwealth  v.  Hunt,  4  Cush.  49.  See,  also. 
Com.  V.  Lane,  113  Mass.  458,  18  Am.  Rep.  509,  and  cases 
therein  cited  for  a  general  discussion  of  the  subject.  By  statute 
in  this  commonwealth  certain  cases  have  been  freed  from  the 
operation  of  this  rule,  and  in  those  specified  cases  the  marriage 
is  void  in  this  commonwealth,  "if  the  parties,  both  being  resi- 
dent here  and  intending  to  return  and  reside  here,"  go  into  a 
foreign  state  in  order  to  evade  the  provisions  of  our  statute, 
"and  there  have  the  marriage  solemnized,  and  return  and 
reside  here."  R.  L.  c.  151,  §§  1 — 5,  both  inclusive,  and  section 
10.  The  present  case  does  not  come  within  these  statutes, 
and  therefore  is  governed  by  the  general  law. 

The  question  of  the  validity  of  the  marriage  must  be  decided 
by  the  law  of  New  Hampshire.  In  the  absence  of  proof  to  the 
contrary  the  common  law  of  that  state  must  be  regarded  as  the 

Reifschneider  ».  Reifschneider,  241  111.  92.  Accord  as  to  parental  consent, 
Cushman  v.  Cushman,  80  Wash.  615;  Browning  v.  Browning,  89  Kan.  98; 
Kruger  v.  Kruger,  137  App.  Div.  (N.  Y.)  289,  See  also  14  Columbia  Law 
Review,  688, 
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same  as  in  this  state.  The  only  statute  of  that  state  material  to 
this  inquiry  is  St.  1907,  c.  80,  §  2,  which  is  as  follows:  "The  age 
of  consent  shall  be  in  the  male  eighteen  years  and  in  the  female 
sixteen  years.  Any  marriage  contracted  below  the  age  of  con- 
sent, ' '  with  certain  exceptions  not  here  material, ' '  may  in  the  dis- 
cretion of  the  superior  court  be  canceled  at  the  suit  of  the  party 
who  at  the  time  of  contracting  such  marriage  was  below  the  age 
of  consent  unless  such  party  after  arriving  at  such  age  shall  have 
confirmed  the  marriage."  Under  that  law  this  marriage  was 
solemnized,  and  by  that  law  must  the  question  of  its  validity  be 
determined.  It  is  plain  that  under  it  the  marriage  is  not  void, 
but  must  stand  until  and  unless  the  superior  court  of  that  state 
in  the  exercise  of  its  discretion  sees  fit  to  annul  it.  The  superior 
court  of  this  state  rightly  held  that  it  had  not  the  power  to 
grant  to  the  petitioners  the  relief  prayed  for. 
Petition  dismissed  without  prejudice.^ 

'  But  in  Cunningham  v.  Cunningham,  206  N.  Y.  341  (1912),it  was  held  that 
the  state  of  the  domicile  of  the  parties,  at  the  time  of  the  marriage  and  after, 
may  annul  such  marriage  if  no  consummation  by  cohabitation  has  followed,; 
and  in  Mitchell  v.  Mitchell,  63  Misc.  (N.  Y.)  580  (1909),  an  annuhnent  was 
decreed,  though  there  had  been  consummation  by  cohabitation.  Contra  to 
Mitchell  V.  Mitchell,  is  Reid  v.  Reid,  72  Misc.  (N.  Y.)  214  (1911).  For  further 
consideration  of  this  question,  see  Goodrich,  "Jurisdiction  to  Annul  a  Mar- 
riage," 32  Harvard  Law  Rev.  806  (1919) ;  and  Bays  v.  Bays,  105  Misc.  (N.  Y.) 
492  (1918),  as  commented  upon  in  4  Cornell  Law  Quarterly,  200  (1919). 

Matrimonial  Actions  as  Equity  Suits.  It  is  a  matter  of  dispute  whether 
suits  for  annulment  are  within  the  equitable  powers  of  a  court  having  chan- 
cery jurisdiction  and  thus  permitting  the  application  of  the  equity  maxim  of 
"clean  hands";  or  whether  on  the  other  hand  the  court  acts  under  a  juris- 
diction conferred  by  statute  and  is  limited  by  its  terms.  See  Purrington, 
"Matrimonial  Actions  as  Equity  Suits,"  9  Columbia  Law  Review,  321; 
Johannessen  v.  Johannessen,  70  Misc.  (N.  Y.)  361;  Bays  v.  Bays,  105  Misc. 
(N.  Y.)  492,  500-505;  Rooney  v.  Rooney,  54  N.  J.  Eq.  231;  26  Cyc.  911. 
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Mental  Incapacity  of  a  Party 

POWELL  V.  POWELL 
18  Kan.  371.— 1877 

Error  from  Neosho  District  Court.. 

HoRTON,  C.  J.  An  action  was  commenced  in  January,  1875, 
in  the  District  Court  of  Neosho  county,  by  Margaret  Powell 
to  obtain  a  divorce  from  James  L.  Powell.  The  causes  alleged 
in  the  petition  were  the  impotency  of  the  defendant,  and  ex- 
treme cruelty  on  his  part  towp,rd  the  plaintiff.  The  petition 
also  stated  that  the  defendant  was  at  the  time  of  the  marriage, 
and  at  the  time  that  the  plaintiff  contracted  to  marry  the  de- 
fendant, afflicted  with  insanity,  which  then  and  long  after  the 
marriage  was  wholly  unknown  to  the  plaintiff;  that  the  defend- 
ant had  continued  insane  from  the  time  of  the  marriage  to  the 
commencement  of  the  action,  and  that  his  insanity  had  con- 
tinually grown  worse;  that  on  or  about  Jime  11th,  1872,  he 
was  committed  to  the  insane  asylum  at  Osawatomie,  and  had 
since  that  time  been  confined  in  the  asylum.  Service  of  the 
summons  was  made  on  the  guardian  of  the  defendant  in  pur- 
suance of  sec.  36  of  chapter  60,  Gen.  Stat.  557.  No  answer  was 
filed,  and  no  proof  offered,  the  court  entered  a  decree  of  divorce 
releasing  the  parties  from  the  obligations  of  the  marriage,  giv- 
ing the  custody  of  the  children  born  in  wedlock  to  the  plaintiff, 
and  adjudging  that  the  plaintiff  should  have,  enjoy,  and  pos- 
sess as  alimony,  certain  real  estate  with  the  right  to  sell  the 
same  at  her  pleasure.  Eleven  months  afterwards,  a  motion 
was  made  by  James  L.  Powell,  by  his  coimsel,  John  C.  Car- 
penter, Esq.,  to  vacate  and  set  aside  the  judgment,  as  wholly 
void,  because  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  On  29th  December,  1875,  the 
court  sustained  the  motion,  and  ordered  an  entry  to  be  made 
that  the  judgment  should  be  set  aside  as  void,  and  held  for 
naught.  To  this  action  of  the  court  the  plaintiff  excepted  and 
asks  that  it  be  reversed. 

Under  the  allegations  in  the  petition,  we  must  assume  that 
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the  defendant  was  insane  at  the  time  of  the  alleged  acts  of 
cruelty,  and,  as  a  sequence,  was  mentally  incapable  of  knowing 
what  he  did.  Under  such  circimistances,  on  very  familiar 
principles,  he  could  not  be  held  responsible  for  his  acts,  and 
we  do  not  think  the  acts  thus  committed  a  sufficient  cause  for 
divorce.  As  insanity  itself,  after  marriage,  is  no  cause  for  a 
divorce,  nothing  which,  is  a  consequence  of  it  can  be.  The 
counsel  for  plaintiff  do  not  dispute  this  conclusion,  but  insist 
that  the  petition  should  be  so  construed  that  the  defendant 
had  lucid  intervals,  and  that  thereupon,  proof  was  introduced 
that  the  defendant  was  sane  at  the  commission  of  the  acts 
complained  of.  Unfortunately  for  this  theory,  there  is  no 
room  for  this  construction.  The  allegations  in  the  petitions 
are  broad  and  sweeping.  It  is  asserted  "that  the  defendant 
was  at  the  time  of  the  marriage,  and  has  continued  to  be  and 
still  remains  insane,  and  that  his  insanity  has  continually 
grown  worse."  The  extreme  cruelty  alleged,  occurred  June 
1st,  1872,  and  ten  days  afterward  the  defendant  was  taken 
to  the  insane  asylum.  If  the  defendant  had  lucid  intervals, 
and  committed  any  act  for  which  he  was  responsible  during 
such  time,  upon  which  a  decree  of  divorce  could  be  based,  the 
petition  should  have  so  stated.  In  the  absence  of  any  such 
allegation,  we  cannot  presume,  against  the  averment  to  the 
contrary,  that  the  defendant  was  sane  at  the  commission  of 
the  alleged  acts  of  cruelty.    The  petition  excludes  the  idea. 

Coimsel  for  plaintiff  admit  that  the  statements  concerning 
impotency  set  forth  in  the  petition  are  insufficient,  and  should 
be  treated  as  stirplusage;  hence,  we  need  only  say,  as  to  that 
alleged  cause  for  divorce,  that  our  statute  in  that  regard  is 
to  be  interpreted  in  harmony  with  the  common  law;  and  when 
the  Legislature  enacted  that  a  divorce  might  be  granted  for 
impotency,  it  was  intended  that  the  impotence  must  have 
existed  at  the  time  of  the  marriage.  If  a  person  should  become 
impotent  after  marriage,  the  marriage  is  good,  and  no  groimd 
of  divorce  exists  therefor.    Such  is  the  imiversal  doctrine. 

The  only  serious  question  in  this  case  is,  the  effect  of  the 
averments  of  the  insanity  of  the  defendant  at  the  time  plaintiff 
contracted  to  marry  him,  his  insanity  at  the  date  of  such  mar- 
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riage,  and  the  continuance  of  such  msanity.  The  marriage 
of  an  insane  person  is  absolutely  void,  by  reason  of  the  want 
of  capacity  of  such  a  party  to  contract;  and  in  this  case,  if  the 
allegations  in  the  petition  are  true,  the  marriage  of  the  plain- 
tiff and  defendant  was  null  and  void,  and  has  never  since  ob- 
tained any  vaUdity,  because  the  defendant  has  never  been  in 
any  mental  condition  to  ratify  or  consummate  it.  Not  only  was 
there  no  marriage  de  jure;  but  it  would  also  be  a  misnomer  to 
call  it  a  marriage  de  facto,  although  law  writers  thus  frequently 
designate  it.  It  was  a  nulhty,  and  the  plaintiff  is  in  no  way 
bound  to  defendant  by  any  marriage  relation.  The  concur- 
ring assent  of  the  two  minds  was  wanting.  The  plaintiff  is 
free  from  the  defendant  as  if  the  court  below  had  pronounced 
the  decree  of  nullity,  as  no  judgmei;it  was  necessary  to  restore 
the  parties  to  their  original  rights.  The  fitness  and  propriety 
of  a  judicial  decision  pronouncing  the  nulUty  of  such  marriage, 
is  supported,  because  conducive  to  good  order  and  decorum, 
and  to  the  peace  and  conscience  of  the  party  seeking  it.  Weight- 
man  V.  Weightman,  4  Johns.  Ch.  343;  Rawdon  v.  Rawdon,  28 
Ala.  565.  Another  reason  why  a  judicial  determination  of 
such  a  marriage  ought  to  be  sanctioned,  is,  that  an  opportunity 
•should  be  given,  when  the  evidence  is  obtainable,  and  the  par- 
ties living,  to  have  the  proof  of  such  marriage  being  void  pre- 
served in  the  form  of  a  judicial  record,  so  that  it  cannot  be 
disputed  or  denied.  But  in  the  case  at  bar,  the  cause  was 
prosecuted,  tried,  and  decided,  as  a  "divorce  suit"  under  the 
provisions  of  the  code.  This  is  more  apparent  when  we  fully 
examine  the  record.  Permission  was  obtained  to  amend  the 
petition,  and  two  statutory  causes  for  which  divorces  are 
granted  were  inserted;  the  maiden  name  of  the  plaintiff  was 
omitted;  the  petition  was  verified;  the  children's  names  were 
set  forth,  with  the  surname  of  the  defendant;  the  real  estate 
of  the  defendant  was  specifically  described,  and  in  the  prayer 
for  reUef  the  court  was  asked  to  grant  a  divorce,  to  divide  the 
real  estate,  to  give  $3,000  as-alimony,  and  to  award  the  custody 
of  the  children  to  plaintiff.  The  court,  in  rendering  judgment, 
granted  all  the  relief  prayed  for,  but  instead  of  dividing  the 
real  estate,  decreed  all  of  it  as  alimony  to  the  plaintiff  who  had 
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assumed  and  retained  the  name  of  the  defendant.  Under  the 
particular  circimistances  of  this  case,  we  cannot  construe  the 
action  as  one  prosecuted  to  have  a  void  marriage  pronounced 
a  nullity,  and  that  therefore  the  action  of  the  court  below,  in 
vacating  and  setting  aside  the  judgment  for  being  void,  was 
not  erroneous. 

It  is  immaterial  whether  the  defendant,  or  his  attorney,  had 
the  right  to  appear  and  make  such  motion  or  not.  If  the 
judgment  was  void,  no  injiuy  resulted  to  the  plaintiff  from  the 
order  of  the  coiu"t;  and  holding  the  judgment  void,  we  cannot 
interfere  with  the  action  of  the  District  Com-t.  If  the  judg- 
ment in  this  case  could  be  construed  as  a  decree  annulling  a 
void  marriage,  so  much  of  the  judgment  as  awards  alimony 
to  the  plaintiff  would  be  nugatory.  We  view  the  case  as  the 
coiu-t  below  considered  it,  and  treat  it  as  that  coiu't  treated  it, 
simply  as  an  action  for  divorce  and  alimony,  under  the  pro- 
visions of  the  code.  Any  other  construction  by  us  would  be 
grossly  imjust  to  all  the  parties  to  the  proceeding,  and  es- 
pecially so  to  the  plaintiff.  It  is  doubtful  whether  the  plain- 
tiff would  be  wiUing  to  accept  the  original  judgment  attempted 
to  be  rendered,  if  she  was  fully  acquainted  with  the  conse- 
quences which  would  result  if  we  were  to  hold  the  judgment- 
vahd  so  far  as  determining  the  marriage  void  ab  initio  by  rea« 
son  of  the  insanity  of  the  defendant.  A  sentence  of  nullity 
like  this  would  strip  her  of  all  ahmony,  deprive  her  of  all  in- 
terest in  the  property  of  defendant,  and  bastardize  her  children. 
We  make  these  last  remarks  more  freely,  because  the  counsel 
for  the  plaintiff  in  this  court  state  in  their  brief  "that  they 
first  became  connected  with  the  case  after  the  filing  of  a  mo- 
tion to  vacate  the  judgment,  and  hence  are  not  responsible  for 
the  pleadings." 

If,  upon  full  consideration,  the  plaintiff  still  wishes  to  end 
the  mesaUiance  between  herself  and  the  defendant  by  a  sen- 
tence of  nullity  declaring  void  the  naarriage  for  want  of  suf- 
ficient mental  capacity  of  the  defendant,  with  consent  of  the 
court  below,  she  can  amend  her  petition,  and  prosecute  the 
suit  to  final  judgment,  or  she  may  disregard  the  proceedings 
had  and  commence  de  novo.    Sec.  648  of  the  Code  (Gen.  Stat., 
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p.  759),  does  not  in  any  manner  restrict  the  plaintiff  from  prose- 
cuting or  instituting  her  action  to  annul  a  void  marriage.  Said- 
section  applies  only  to  incapables,  who  are  unable  to  contract 
marriage  from  want  of  age  or  understanding.  Independently 
of  the  provisions  relating  to  divorce,  the  District  Court  has 
full  jurisdiction  to  afford  the  plaintiff  requisite  relief.  If  she 
wishes  no  judicial  determination  of  the  question,  and  the  de- 
fendant was  insane  at  the  time  of  the  marriage,  and  has  had 
no  lucid  intervals  since,  she  may  treat  such  marriage  as  wholly 
void.  So  it  is  not  correct,  as  the  counsel  for  plaintiff  suggest 
in  their  brief,  that  if  this  judgment  is  not  upheld  the  unfortu- 
nate plaintiff  has  no  relief. 

The  order  of  the  District  Court  in  vacating  the  said  judg- 
ment will  be  affirmed. 

All  the  judges  concurring.' 

COLE  V.  COLE 

5  Sneed  (Tenn.),  57.— 1857 

Caruthers,  J.  .  .  ,  This  bill  was  filed  on  the  11th  of 
October,  1857,  in  the  Chancery  Court  of  Lincoln  county,  to 
rescind  a  contract  of  marriage  consummated  between  the 
parties  on  the  16th  of  March,  1847,  upon  the  ground  of  the 
insanity  of  the  complainant  at  the  time.  The  chancellor  dis- 
missed the  bill  upon  the  facts,  and  the  case  is  here  by  appeal. 
.  ,  .  It  is  certainly  very  clear  that  this  lady  could  not 
be  regarded  as  permanently  deranged  until  1850.  But  there 
is  as  little  question  that  she  was  occasionally  and  temporarily 
in  that  condition  for  ten  or  twelve  years  before  that  time.  And 
the  important  question  is,  what  was  her  mental  condition  at 
the  time  of  her  marriage  with  the  defendant,  in  1847?  There 
were  only  two  persons  present  to  witness  the  nuptial  cere- 
mony— her  overseer,  Bethune,  and  the  Justice  of  the  Peace, 
Daniel  Farrar,  who  performed  the  marriage  ceremony.  The 
first  gave  his  opinion  that  she  was  of  unsound  mind,  and  the 

"See  "Marriage  of  mental  incompetent  as  void  or  voidable,"  L.  R.  A. 
1916  C,  700. 
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latter  thinks  she. was  perfectly  sound  and  sensible.  They  both 
witnessed  all  her  acts  and  conduct  on  that  occasion,  on  which 
they  rely  for  their  opinions,  and  arrive  at  different  conclusions. 
The  overseer  remained  in  the  house  but  a  short  time,  but  the 
magistrate  stayed  all  night,  and  until  after  breakfast  next  morn- 
ing. He  states  that  he  had  a  great  deal  of  conversation  with 
her,  and  never  thought  of  her  being  insane,  but  considered  her 
sound  and  sensible. 

It  is  in  proof  that  she  managed  her  own  business  from  the 
death  of  her  first  husband,  up  to  the  time  of  the  marriage  in 
question;  that  she  contracted  with  her  overseer;  bought  land, 
sold  slaves,  pmrchased  and  made  up  her  negro  clothing,  and 
evinced  judgment  and  understanding  in  all  her  business  trans- 
actions. She  is  proved  to  have  been  a  neat  and  excellent  house- 
keeper, both  before  and  after  her  marriage  with  Cole.  The 
proof  is  abundant  on  these  points.  The  result  of  the  whole 
body  of  the  proof  is  that  she  was  subject  to  great  mental  aber- 
rations when  her  disease  assumed  an  aggravated  form,  which 
was  frequent,  and  when  relieved  of  that,  her  mind  resumed  its 
healthy  action  again,  until  the  recurrence  of  another  par- 
oxysm. 

But  if  the  proof  established  the  fact  that  she  was  of  unsound 
mind  at  the  time  of  the  naarriage,  there  is  abundant  evidence 
that  she  was  afterwards  restored  at  least  temporarily,  and  did 
not  repudiate,  but  her  acts  and  conduct  recognized  the  validity 
of  her  marriage.  A  limatic,  on  regaining  his  reason,  may  aflton 
a  marriage  celebrated  while  he  was  insane.  Bishop,  sec.  189; 
6  Mete.  415;  4  Johns.  Ch.  333;  and  this  without  any  new  solem- 
nization. If  there  is  sufficient  reason  to  apply  this  principle 
to  deeds  and  other  contracts  of  persons  incapable  of  consent  for 
infancy,  there  is  surely  a  better  and  stronger  reason  to  extend 
it  to  the  contract  of  marriage.  If  the  treatment  of  the  complain- 
ant by  the  defendant  could  have  any  effect  upon  the  question 
in  this  case,  as  it  certainly  cannot,  it  would  be  found  to  afford 
no  aid  to  the  bill,  as  it  has  been  kind  and  affectionate  at  all 
times. 

Upon  the  whole  case,  we  think  the  marriage,  with  all  its 
incidents  of  rights  and  duties,  was  valid  and  binding  on  both 
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parties,  and  affirm  the  decree  of  the  chancellor,  dismissing  the 
biU.i 

Physical  Incapacity  of  a  Party 

"A  man  or  woman  deficient  in  the  sexual  structure 
will  still  possess  in  a  large  degree,  or  fully,  the  other  leading 
qualities  of  the  sex.  And  if  two  such  persons  choose  to  unite 
in  matrimony,  the  law  permits  them.  But  if  one  is  so  deficient 
in  organism  as  to  be  unable  to  take  the  first  step  peculiar  to 
matrimony,  the  other,  if  ignorant  of  the  impediment,  therefore 
entitled  to  beUeve  none  exists,  may  have  the  marriage  set  aside. 
But  if  there  is  no  incapacity  at  the  time  of  marriage,  or  if 
capacity  comes,  however  long  afterward,  the  marriage  is  good, 
though  an  absolute  and  incurable  infirmity  of  the  disqualifying 
sort  should  supervene.  The  abiUty  to  become  a  parent  is  never 
an  essential  element  in  marriage, — not  that  it  is  intrinsically 
unimportant,  but  practically  marriage  may  well  subsist  with- 
out it.  And  to  make  even  a  deception  as  to  this  the  foundation 
of  a  suit  for  nullity  would  lead  to  offensive  and  demoralizing 
inquiries  in  the  courts  with  no  compensatory  advantages. 
So  the  question  is  made  to  turn  simply  on  the  ability  for  the 

1  "There  must  have  been,  at  the  time  of  the  marriage,  such  want  of  under- 
standing as  to  render  the  party  incapable  of  assenting  to  the  contract  of 
marriage.  The  plaintiff  applies  for  a  decree  of  nulUty  on  the  ground  of  his 
wife's  insanity  at  the  time  of  his  marriage,  of  which  he  claims  to  have  then  had 
no  knowledge.  The  particular  form  of  insanity  alleged  was  a  morbid  propen- 
sity on  the  part  of  the  wife  to  steal,  commonly  denominated  'kleptomania.' 
It  was  not  proved,  nor  is  it  found  by  the  court,  that  she  was  not  otherwise 
sane,  or  that  her  mind  was  so  affected  by  this  peculiar  propensity  as  to  be 
incapable  of  understanding  or  assenting  to  the  marriage  contract.  Whether 
the  subjection  of  the  will  to  some  vice  or  uncontrollable  impulse,  appetite, 
passion,  or  propensity  be  attributed  to  disease,  and  be  considered  a  species  of 
insanity,  or  not,  yet  as  long  as  the  understanding  and  reason  remain  so  far 
unaffected  and  unclouded  that  the  afflicted  person  is  cognizant  of  the  nature 
and  obligation  of  a  contract  entered  into  by  him  or  her  with  another,  the  case 
is  not  one  authorizing  a  decree  avoiding  the  contract.  Any  other  rule  would 
open  the  door  to  great  abuses.  Anon.,  4  Pick.  32;  St.  George  v.  Biddeford,  76 
Me.  593;  Durham  v.  Durham,  10  Prob.  Div.  80." — Lewis  v.  Lewis,  44  Minn. 
124.  See  also  Doe  v.  Roe,  1  Edmond's  Select  Cases  (N.  Y.),  344;  and  note  in 
16  Columbia  Law  Review,  234. 
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sexual  connection.  And  even  though  a  party  lacks  this  ability, 
his  marriage  is  good  until  judicially  pronoimced  void,  in  a  suit 
for  nullity  during  the  joint  lives  of  the  two." — ^Bishop,  New 
Commentaries  on  Marriage,  Divorce  and  Separation,  vol.  i, 
§  797. » 

Consanguinity  of  Parties 

SUTTON  V.  WARREN 
10  Met.  (Mass.)  451.— 1845 

Assumpsit  on  a  promissory  note  for  $1,300,  given  by  the 
defendant  to  Ann  Sutton,  on  the  10th  of  August,  1840.  The 
case  was  submitted  to  the  court  upon  the  following  facts  agreed 
on  by  the  parties: 

The  note  declared  on  was  given  for  money  lent  by  Ann  Sut- 
ton to  the  defendant.  The  plaintiff  and  said  Ann  Sutton  are 
natives  of  England,  and  were  married  at  Duffield,  in  England, 
on  the  28th  of  November,  1834.  About  one  year  after  their 
marriage,  they  came  to  this  country,  where  they  have  lived, 
as  husband  and  wife,  ever  since.  The  said  Ann  was  the  own 
sister  of  the  mother  of  the  said  Samuel  Sutton,  the  plaintiff, 
and  has  always  since  said  marriage  gone  by  the  name  of  Ann 
Sutton.    Her  former  name  was  Ann  Hills. 

Hubbard,  J.  It  is  a  well  settled  principle  in  our  law,  that 
marriages  celebrated  in  other  states  or  countries,  if  valid  by  the 
law  of  the  country  where  they  are  celebrated,  are  of  binding 
obUgation  within  this  Commonwealth,  although  the  same 
might,  by  force  of  our  laws,  be  held  invalid,  if  contracted  here. 
This  principle  has  been  adopted,  as  best  calculated  to  protect 
the  highest  welfare  of  the  community  in  the  preservation  of 
the  purity  and  happiness  of  the  most  important  domestic 
relations  in  life.  Greenwood  v.  Curtis,  6  Mass.  378;  Medway 
V.  Needham,  16  Mass.  157;  West  Cambridge  v.  Lexington,  1 

•  See  Deane  v.  Aveling,  1  Rob.  Ec.  279;  G v.  G ,  33  Md.  401; 

Wendel  v.  Wendel,  30  App.  Div.  (N.  Y.)  447;  16  Columbia  Law  Review,  525. 
For  a  discussion  of  the  question  as  to  whether  such  marriage  is  void  or  void- 
able, see  L.  R.  A.  1916  C,  694. 
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Pick.  506;  Compton  v.  Bearcroft,  Bui.  N.  P.  114;  Scrimshire  v. 
Scrimshire,  and  Middleton  v.  Janverin,  2  Haggard,  395,  437. 
There  is  an  exception,  however,  to  this  principle,  in  those  cases 
where  the  marriage  is  considered  as  incestuous  by  the  law  of 
Christianity,  and  as  against  natural  law.  And  these  exceptions 
relate  to  marriages  in  the  direct  lineal  line  of  consanguinity, 
and  to  those  contracted  between  brothers  and  sisters;  and  the 
exceptions  rest  on  the  ground,  that  such  marriages  are  against 
the  laws  of  God,  are  immoral,  and  destructive  of  the  purity 
and  happiness  of  domestic  hfe.  But  I  am  not  aware  that  these 
exceptions,  by  any  general  consent  among  writers  upon  natural 
law,  have  been  extended  further,  or  embraced  other  cases  pro- 
hibited by  the  Levitical  law.  This  subject  has  been  carefully 
discussed  by  Chancellor  Kent,  in  the  case  of  Wightman  i^. 
Wightman,  4  Johns.  Ch.  343;  and  while  he  is  clear  as  to  the 
exceptions  before  stated,  he  thinks,  beyond  them  there  is  a 
diversity  of  opinion  among  commentators.  2  Kent  Com.  Lect. 
26.  See  also  Story's  Conflict  of  Laws,  sees.  113,  114.  There  is 
also  a  provision  in  our  statute,  making  marriages  void  in  this 
state,  where  persons  resident  in  the  state,  whose  marriage,  if 
solemnized  here,  would  be  void,  in  order  to  evade  our  law,  and 
with  the  intention  of  returning  to  reside  here  again,  go  into 
another  state  or  country  and  there  have  their  marriage  solemn- 
ized. Rev.  Sts.,  ch.  75,  sec.  6.  The  only  object  of  this  provision 
is,  as  stated  by  the  commissioners  in  their  report,  to  enforce 
the  observance  of  our  own  laws  upon  our  own  citizens,  and  not 
to  suffer  them  to  violate  regulations  founded  in  a  just  regard 
to  good  morals  and  sound  poUcy. ,  As  to  the  wisdom  of  this 
provision  it  is  unnecessary  here  to  speak.  But  the  provision 
is  notice  to  show  that  it  has  not  been  overlooked  in  the  con- 
sideration of  the  case  at  bar,  which  presents  no  such  state  of 
facts. 

In  view  of  the  whole  matter,  considering  it  as  a  part  of  the 
jus  gentium,  we  do  not  feel  called  upon  to  extend  the  exceptions 
further.  By  ovu-  statutes,  the  marriage  contracted  between 
Samuel  Sutton,  the  plaintiff,  and  Ann  Hills,  his  mother's  sister, 
if  celebrated  in  this  State,  would  have  been  absolutely  void. 
But  by  the  law  of  England,  this  marriage,  at  the  time  it  was 
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contracted,  viz.,  in  November,  1834,  was  voidable  only,  and 
could  not  be  avoided  until  a  sentence  of  nullity  could  be  ob- 
tained in  the  spiritual  court,  in  a  suit  instituted  for  that  pur- 
pose. See  Poynter  on  Marriage  and  Divorce,  86,  120;  2  Ste- 
phen's Com.  280.  In  The  Queen  v.  Inhabitants  of  Wye,  7 
Adolph.  &  ElUs,  771,  and  3  Nev.  &  P.  13,  the  Court  of  King's 
Bench  aflSrmed  the  doctine,  and  held  such  a  marriage  voidable 
only,  and  that,  till  avoided,  it  was  vaUd  for  all  civil  pvuposes. 
Rose.  Crim.  Ev.  (2d  ed.),  286.  Since  this  marriage  was  con- 
tracted, the  St.  of  6  Wm.  4,  c.  54,  has  been  passed,  making 
such  marriages  which  should  afterwards  be  celebrated,  ab- 
isolutely  void.  In  the  present  case,  the  marriage'  of  these  par- 
ties was  not  void  by  the  laws  of  England,  though  voidable 
in  the  spiritual  courts.  It  never  was  avoided,  and  though  ab- 
solutely prohibited  by  our  laws,  yet  not  being  within  the  excep- 
tion, as  against  natural  law,  we  do  not  feel  warranted  in  saying 
the  parties  are  not  husband  and  wife.  The  plaintiff,  Samuel 
Sutton,  sues  on  a  promissory  note  given  to  the  said  Ann  Sutton, 
and,  as  her  husband,  he  can  maintain  an  action  thereon,  in  his 
own  name  alone,  there  being  no  other  cause  of  objection  raised 
than  the  one  stated  in  regard  to  the  legality  of  their  marriage. 
Bayley  on  Bills  (2d  Amer.  ed.),  42;  Clancy,  Husb.  and  Wife,  4. 
Judgment  for  the  plaintiff.^ 

'  The  degrees  of  relationship  within  which  marriage  is  forbidden  are  found 
in  the  statutes  of  the  several  states.  In  New  York  (§  5,  Domestic  Rel.  Law) 
a  marriage  is  void  if  between  ancestor  and  descendant;  brother  and  sister  of 
either  the  whole  or  half  blood;  uncle  and  niece  or  aunt  and  nephew.  In  some 
other  states,  e.  g.,  Iowa  and  Illinois,  the  prohibition  is  extended  to  first 
cousins.  See  Ringrose,  Marriage  and  Divorce  Laws  of  the  World  (1911). 
For  a  discussion  of  the  question  as  to  whether  consanguineous  marriages  are 
void  or  voidable,  see  L.  R.  A.  1916  C,  723. 
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Prior  Marriage  of  a  Party 

COLLINS  V.  VOORHEES 
47  N.  J.  Eq.  315—1890 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet. 

Garrison,  J.,  dissenting.  The  attitude  of  dissenting  from 
the  otherwise  unanimous  opinion  of  the  court,  upon  so  grave 
a  subject  as  the  law  of  marriage,  is  so  distasteful  that  I  have 
expended  far  more  effort  in  endeavoring  to  concur  than  I  have 
in  the  formulation  of  these  views,  which,  after  all,  I  find  myself 
constrained  to  hold. 

The  question  to  be  determined  upon  this  appeal  is  the 
legitimacy  of  the  children  of  Abraham  and  Caroline  Voorhees, 
and  that,  in  tiu-n,  depends  upon  whether  the  relation  of  mar- 
riage existed  between  their  parents. 

The  claim  of  these  appellants  is,  that  their  father  and  mother 
were  publicly  married,  and  that  they  afterwards  lived  together 
as  husband  and  wife,  and  were  universally  and  always  so  re- 
puted. The  respondent,  on  the  contrary,  asserts  that  the 
ceremonial  marriage  was  void,  and  that,  therefore,  no  pre- 
sumption of  marriage  can  be  drawn  from  the  subsequent 
matrimonial  conduct  and  reputation  of  the  parties  thereto. 
The  Court  of  Chancery  adopted  this  latter  view,  and  declared 
against  the  legitimacy  of  the  appellants. 

The  facts  are  not  in  dispute.  Abraham  Voorhees  was 
married  to  a  wife  in  New  Jersey,  and  had  by  her  one  child,  a 
son.  After  a  time  Voorhees  separated  from  his  wife,  taking 
up  his  residence  in  the  city  of  New  York,  while  she  remained 
in  this  state.  Shortly  after  this  separation,  Voorhees  brought 
a  suit  against  his  wife  for  divorce  in  the  Superior  Court  of 
Connecticut,  Notice  of  the  pendency  of  this  suit  was  mailed 
to  the  defendant,  addressed  to  the  husband's  residence  in  New 
York,  and,  consequently,  she  did  not  receive  it,  A  month 
later  a  decree  of  divorce  was  pronounced.  Within  a  short 
time  Voorhees  proposed  marriage  to  a  lady  who  resided  in 
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West  Newton,  Massachusetts,  to  whom,  as  evidence  of  his 
capacity  to  contract  a  lawful  marriage,  he  produced  a  certified 
copy  of  the  record  of  the  decree  rendered  in  the  court  of  Con- 
necticut. A  marriage  was  thereupon  consented  to,  and  was 
solemnized  by  a  pubUc  church  wedding  in  the  presence  of  a 
large  congregation  of  the  friends  and  acquaintances  of  the 
parties.  Two  months  later  the  divorced  wife  learned,  for  the 
first  time,  of  the  Connecticut  suit,  and  thereupon  made  an 
application  to  that  court  which  resulted  in  the  opening  of  the 
decree  of  divorce,  the  fiUng  of  a  cross  bill  against  her  husband, 
the  annulling  of  the  first  decree  and  the  granting  of  an  absolute 
divorce  to  the  wife  upon  her  cross  suit.  Of  these  proceedings 
Caroline,  who  was  residing  with  Voorhees  ib  West  Newton, 
was  kept  in  entire  ignorance,  and  down  to  the  time  of  his  death, 
which  occurred  some  years  later,  was  openly  and  unequiv- 
ocally acknowledged  and  reputed  to  be  his  wife.  Two  children 
were  the  result  of  this  union,  both  bom  after  the  second  de- 
cree of  divorce.  Abraham  Voorhees  died  in  1882.  The  father 
of  Abraham  was  John  F.  Voorhees.  He,  by  his  last  will,  had 
given  his  residuary  estate  equally  to  all  his  children,  the  chil- 
dren of  the  deceased  child  to  take  the  parent's  share.  The 
present  contest  has  arisen  upon  the  filing  of  a  bill  in  the  Court 
of  Chancery  of  New  Jersey  by  the  son  of  Abraham  by  his 
first  marriage,  the  prayer  of  which  is,  that  that  portion  of  the 
grandfather's  estate  which  would  have  come  to  the  said  Abra- 
ham Voorhees,  if  Uving,  be  paid  over  to  the  complainant  as 
the  only  lawful  child  of  the  said  Abraham. 

From  this  statement  it  is  evident  that  the  sole  question  is 
whether,  upon  the  facts  stated,  the  law  raises,  in  favor  of  the 
legitimacy  of  the  appellants,  a  presumption  of  marriage  be- 
tween Carohne  and  Abraham  from  and  after  the  time  when  he 
became  capable  of  lawfully  contracting  marriage.  The  Court 
of  Chancery  answered  this  question  in  the  negative.  That 
decision  this  court  now  affirms,  for  the  reason  given  by  the 
court  below. 

The  principle  of  law  propoimded  by  the  learned  judge  who 
heard  the  case  is,  that  "where  actual  marriage  is  shown, 
whether  legal  or  illegal,  the  subsequent  cohabitation  of  the 
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parties  and  their  reputation  as  husband  and  wife  must  neces- 
sarily be  understood  as  having  had  their  origin  in  such  mar- 
riage, and  cannot  be  treated  as  presumptive  evidence  of  a 
second  marriage  at  a  later  date." 

The  clearness  of  the  language  here  employed,  and  the  hne  of 
reasoning  pursued  permits  no  doubt  as  to  the  precise  meaning 
and  force  ascribed  to  presumptions  of  marriage.  The  reason- 
ing is  this:  Marriage  may  be  entered  into  by  mutual  consent — 
that  consent  will  be  presumed  from  conduct  and  repute  in 
cases  where  actual  consent  has  not  been  shown — ^where  an 
actual  contract  is  shown  the  parties  cannot  in  fact  be  supposed 
to  have  consented  a  second  time,  hence  their  conduct  gives 
rise  to  no  presumption  of  marriage.  In  fin.e,  there  can  be  no 
presumption  of  marriage  where  consent  is  not  a  logical  infer- 
ence from  the  facts  proved;  and  where  matrimonial  cohabita- 
tion commenced  by  consent  it  is  illogical  to  refer  its  continu- 
ance to  a  subsequent  consent. 

The  fallacy  of  this  argument  is,  that  it  assumes  that  the 
rule  by  which  the  law,  from  matrimonial  conduct,  presumes 
matrimonial  consent,  is  a  canon  of  evidence  having  for  its  ob- 
ject the  ascertainment  of  whether  in  point  of  fact  consent  was 
interchanged,  and,  if  so,  at  what  period  of  time;  whereas,  it  is 
easily  demonstrable  that  the  doctrine  in  question  is  founded 
on  public  policy  and  is  uniformly  applied  upon  principles  other 
than  those  which  regulate  the  laws  of  proof  or  prescribe  the 
form  of  the  syllogism. 

The  narrow  rule  promulgated  by  the  court  appears  to  me  to 
be  subversive  of  this  important  principle  of  public  law,  and  to 
be  out  of  harmony  with  the  entire  weight  of  authority  upon 
this  subject. 

A  somewhat  similar  view  of  the  law  was,  it  is  true,  at  one 
time  supposed  to  receive  support  from  the  cases  of  Cunning- 
ham V.  Cuimingham,  decided  in  Lord  Eldon's  time,  and  Laps- 
ley  V.  Grierson,  which  was  before  Lord  Cottenham  in  1848. 
The  proposition,  which  these  cases  were  thought  to  hold, 
was,  that  if  parties,  either  because  of  legal  impediments  or 
from  mere!  wantonness,  entered  upon  a  course  of  ilhcit  cohabita- 
tion, their  subsequent  matrimonial  conduct,  with  its  resulting 
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reputation,  would,  as  matter  of  law,  be  so  colored  by  its  original 
meretriciousness  that  no  matrimonial  consent  could  be  pre- 
sumed. In  1867  the  case  of  Campbell  v.  Campbell  was  before 
the  House  of  Lords  upon  this  precise  point,  and  it  was  the 
opinion  of  every  judge  that  the  doctrine  above  stated  received 
no  support  whatsoever  from  either  of  the  cases  cited  or  from 
any  cases,  while  the  doctrine  itself  was  distinctly  and  em- 
phatically repudiated.  This  case  (Campbell  v.  Campbell), 
often  spoken  of  as  "The  Breadalbane  Case,"  has,  since  its 
decision,  been  universally  accepted  as  the  leading  authority 
upon  the  doctrine  of  the  presumption  of  marriage.  The  facts 
of  the  case  are  these:  James  Campbell  had  eloped  with  a  young 
wife  of  a  middle-aged  grocer  named  Ludlow.  They  fled  to 
Canada,  where  they  lived  in  connubial  constancy  and  repute 
until  after  the  death  of  Ludlow,  of  which,  however,  there  was 
no  proof  that  either  of  them  ever  heard.  They  returned  to 
England,  and,  after  the  birth  of  a  son,  settled  in  Scotland, 
where  they  passed  themselves  Off  uniformly,  unequivocally 
and  constantly  as  man  and  wife.  The  case  came  before  the 
courts,  and  ultimately  before  the  House  of  Lords,  upon  the 
claim  of  the  grandson  to  the  estates  of  Breadalbane  in  the 
right  of  his  father.  The  claimant's  father  was  born  in  England 
after  the  return  of  his  parents  from  Canada,  and  after  the 
death  of  Ludlow,  the  first  husband  of  his  mother.  The  case 
turned,  therefore,  upon  the  question  of  the  legitimacy  of  the 
claimant's  father,  and  that  depended  upon  whether  his  parents 
were  lawfully  intermarried.  The  chief  contention  pressed,  as 
matter  of  law,  against  the  presimaption  of  marriage  was,  that 
the  original  coming  together  of  the  parties  having  been  mere- 
tricious, their  subsequent  conduct  must  be  referred  to  that 
illicit  relationship,  and  could  not,  in  law,  raise  the  presump- 
tion that  the  parties  had  contracted  a  subsequent  marriage. 
In  his  opinion  to  the  House  of  Lords  upon  this  point.  Lord 
Westbury  said:  "The  appellant  objects  that  the  cohabitation, 
which  began  when  the  parties  were  incapable  of  contracting 
marriage,  and  which  was  continued  without  change,  is  ineffec- 
tual to  form  the  basis  of  the  conclusion  that  consent  to  marry 
was  interchanged  after  the  impediment  of  marriage  had  been 
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removed.  That  would  be  a  very  important  rule  if  it  were 
proved  to  be  well  founded;  but  I  am  unable  to  find  any  prin- 
ciple to  justify  the  introduction  of  such  a  rule,  and  what  is 
more  material  to  the  purpose,  I  am  unable  to  find  any  case  or 
any  book  of  authority  in  which  that  principle  had  been  either 
followed  out  into  a  decision  or  has  been  laid  down  as  a  rule  of 
Scotch  law.  It  appears  to  be  almost  entirely  derived  by  the 
appellant  from  what  I  conceive  to  be  a  misapprehension  of 
certain  words  found  in  the  judgments  delivered  in  Cunningham 
V.  Cuimingham  and  Lapsley  v.  Grierson,  or  rather  (if  I  may 
venture  to  say  so),  from  misapprehension  of  part  of  a  marginal 
note  to  one  of  those  cases.  There  is  nothing  (in  those  cases) 
to  warrant  the  proposition  that  the  subsequent  conduct  of  the 
parties  shall  be  rendered  ineffectual  to  prove  marriage  by  reason 
of  the  existence  at  a  previous  period  of  some  bar  to  the  inter- 
Change  of  consent.  It  would  be  very  unfortunate  if  it  were  so. 
There  is  no  foundation  for  the  argument,  that  the  matri- 
monial consent  must,  of  necessity,  be  referred  to  the  com- 
mencement of  the  cohabitation,  nor  any  warrant  for  the  ap- 
pellant's ingenious  argument,  that  as  the  consent  interchanged 
must  be  referred  to  some  particular  point — ^which  he  insisted 
was  at  the  commencement  of  the  cohabitation,  and  therefore 
insufficient — ^the  cohabitation  which  continued  afterwards  with- 
out interruption  would  warrant  no  other  conclusion  than 
that  which  would  be  warranted  by  the  consent  interchanged 
at  a  time  when  it  was  insufficient.  I  should  undoubtedly  op- 
pose to  that  another  and,  I  think,  a  sounder  rule  and  prin- 
ciple of  law,  namely,  that  you  must  infer  consent  to  have  been 
given  at  the  first  moment  when  you  find  the  parties  able  to 
enter  into  the  contract." 

To  the  same  effect  were  the  opinions  delivered  by  Lord 
Chelmsford,  lord  chancellor,  and  Lord  Cranworth. 

The  Breadalbane  Case  was  decided  in  1867.  L.  R.  1  H.  L. 
Sc.  182.  At  a  later  period,  in  1876,  the  House  of  Lords  was 
called  upon,  in  the  case  of  DeThoren  v.  The  Attorney-General, 
to  deal  with  a  set  of  facts  in  aU  respects  the  exact  coimterpart 
of  the  case  which  is  now  before  this  court.  The  case  is  reported 
in  1  App.  Cas.  L.  R.  686. 
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The  point  before  the  court  m  that  case  is  thus  stated  by- 
Lord  Chelmsford:  "The  question,"  he  says,  "to  be  determined 
is,  whether  there  was  a  consent  to  a  marriage  between  WilUam 
Ellis  Wall  and  Sarah  Ogg,  evinced  by  habit  and  repute,  prior 
to  the  birth  of  the  elder  of  their  sons.  If  there  were  no  other 
question  than  this  in  the  case,  there  would  be  no  difficulty  in 
giving  an  answer  in  the  affirmative.  But  the  appellant,  al- 
though he  admits  that  there  had  been  such  cohabitation  of 
the  parties  as  husband  and  wife  as  in  ordinary  cases  would 
have  conclusively  established  the  presumption  of  a  marriage 
by  consent,  yet  contends  that  the  circumstance  of  a  previous 
ceremony  of  marriage  having  taken  place  between  the  parties, 
which  was  invaUd,  though  unknown  to  them  to  be  so,  prevented 
that  presumption.  The  ground  of  this  argmnent  is,  that  the 
living  together  of  the  parties  as  husband  and  wife  must  be 
attributed  to  the  invalid  ceremony,  and,  therefore,  that  the 
habit  and  repute  could  not  be  evidence  of  any  other  consent." 

The  invalidity  of  the  ceremonial  marriage  alluded  to  was, 
that  the  husband  was  hot,  at  the  time  of  his  second  marriage, . 
lawfully  divorced  from  his  first  wife,  and  although  he^  became 
a  divorced  man  shortly  afterwards,  neither  he  nor  his  second 
wife  appear  to  have  known  of  the  removal  of  the  impediment. 
It  is  evident  that  every  question  raised  by  the  case  in  hand 
was  presented  also  upon  the  facts  of  that  case.  By  the  un- 
animous judgment  of  the  House  of  Lords  it  was  decided: 

1.  That  the  subsequent  cohabitation  and  reputation  were 
not  to  be  referred  to  the  inefficient  ceremony,  even  though  the 
parties  did  not  know  of  the  removal  of  the  impediment  to 
their  original  marriage. 

2.  Where  parties  are  cohabiting  matrimonially  but  im- 
lawfuUy,  because  of  impediment  in  their  marriage,  matrimonial 
consent  must  be  presmned  to  have  been  interchanged  as  soon 
as  the  parties  were  enabled,  by  the  removal  of  the  impediment, 
to  enter  into  the  contract. 

3.  The  ceremony,  although  invalid,  was  a  consent  by  the 
parties  to  a  cohabitation  which  was  matrimonial  in  character, 
and  their  subsequent  cohabitation  was  proof  of  a  continuing 
consent  thereto. 
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To  the  principles  thus  announced  I  give  an  unquahfied 
assent.  It  is  especially  material  to  the  matter  in  hand  to  note 
that  in  every  opinion  delivered  the  doctrine  of  presumption 
of  consent  is  treated  as  a  principle  having  its  root  in  public 
policy.  At  no  time  was  it  regarded  as  a  rule  of  evidence  for 
determining  whether  the  parties  had  interchanged  consent. 
Such  a  consideration  is  evidently  out  of  place,  for  the  reason 
that  the  whole  fabric  of  the  doctrine  rests  upon  the  necessity 
of  presuming  something  which  is  not  proven,  and  that  some- 
thing is  consent,  and  consent  at  a  time  favorable  to  the  end 
which  the  rule  of  public  "policy  has  in  view.  That  end  is  the 
uniform  reference  of  matrimonial  conduct  to  the  status  of 
marriage,  for  it  is  with  the  status  of  marriage  society  is  chiefly 
concerned.  The  contract  is  made  by  the  parties  without  con- 
sulting society;  the  status  is  imposed  by  society  without  con- 
sulting the  parties.  The  contract  may  be  actual  and  cere- 
monial, or  actual  and  non-ceremonial,  or  it  may  be  neither 
actual  nor  ceremonial,  but  simply  presumed  from  the  policy 
of  the  law.  That  policy  is,  as  I  have  said,  that  all  matrimonial 
conduct  shall,  if  possible,  be  referred  to  a  matrimonial  status. 
Where  the  marriage  is  actual  the  status  at  once  arises,  in  order 
that  connubial  conduct  and  repute  may  be  imder  its  sanction; 
and  where  the  conduct  and  repute  are  matrimonial,  consent 
is  presumed  in  order  that  the  status  may  at  once  arise.  If,  at 
the  time  of  the  commencement  of  matrimonial  conduct  and 
reputation,  there  is  impediment  to  the  application  of  this 
doctrine,  the  rule  of  public  policy  is  not  thereby  defeated;  it 
remains  in  abeyance,  to  be  imposed  at  the  first  moment  when 
conduct  and  capacity  shall  so  co-exist  as  to  render  it  possible. 
If  an  actual  marriage  has  been  solemnized,  that  circumstance, 
so  far  from  frustrating  the  policy  of  the  law,  affords  the  strong- 
est possible  case  for  its  application;  for  where  the  character 
of  the  consent  is  not  in  question,  but  simply  its  legality,  the 
status  of  marriage  should  arise  at  the  earliest  moment  when  the 
parties  are  enabled  lawfully  to  do  that  which  they  had  thereto- 
fore ineffectually  attempted. 

From  the  broad  principle  thus  laid  down  we  turn  to  the 
decision  of  the  case  m  hand,  the  doctrine  of  which  is,  that 
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consent  cannot  be  presumed  from  matrimonial  conduct  and 
reputation  in  any  case  in  which  the  parties  have  actually 
celebrated  a  marriage  to  which,  in  their  own  minds,  they 
referred  their  conduct.  In  support  of  this  proposition  two 
cases  are  cited  in  the  opinion  adopted  by  this  court — O'Gara 
V.  Eisenlohr,  38  N.  Y.  296,  and  Cartwright  v.  McGown,  121  111. 
388.  No  such  doctrine  is  laid  down  by  these  cases,  nor  do  the 
facts  of  either  case  call  for  or  admit  of  such  conclusion. 

O'Gara  v.  Eisenlohr  was  a  case  in  which  the  original  union 
of  the  parties  was  illicit,  because  the  man  had  a  wife  living 
the  date  of  whose  death  was  unknown.  The  court  was  asked 
to  raise  the  presumption  that  her  death  had  occurred  between 
certain  years.  The  case  turned  entirely  upon  the  law  relative 
to  presumptions  of  death,  and  does  not  touch  the  doctrine 
concerning  the  presumptions  of  marriage.  If  it  is  possible 
to  regard  this  case  as  an  authority  upon  the  proposition  now 
before  us,  its  weight  is  entirely  against  the  position  of  the 
court  below,  in  that  it  mentions  with  approval  the  cases  of 
Fenton  v.  Reed,  4  Johns.  52,  and  Rose  v.  Clark,  8  Paige,  574,  in 
both  of  which  the  doctrine  which  I  am  now  seeking  to  enforce 
is  declared  in  the  clearest  manner. 

In  Fenton  v.  Reed  the  facts  were,  that  after  the  prolonged 
absence  of  her  husband  the  plaintiff  married  Reed.  Subse- 
quently the  first  husband  came  back,  the  plaintiff  and  Reed 
continuing,  however,  to  live  together  as  man  and  wife  until 
and  after  the  death  of  plaintiff's  first  husband.  The  court 
held  that,  upon  this  state  of  facts,  it  was  a  question  for  the 
jury  whether  the  circmnstances  of  this  cohabitation  evinced 
a  marriage,  other  than  the  actual  one,  occurring  after  the 
death  of  the  first  husband. 

In  Rose  v.  Clark  the  facts  were  substantially  those  of  Fenton 
V.  Reed.  Chancellor  Walworth,  in  reviewing  the  cases,  says: 
"It  appears  from  the  decisions  in  our  own  courts,  as  well  as 
in  England,  that  a  subsequent  marriage  may  be  inferred  from 
acts  of  recognition,  continued  matrimonial  cohabitation  and 
general  reputation,  even  where  the  parties  originally  came 
together  under  a  void  contract  of  marriage." 

It  may,  I  think,  be  safely  asserted  that  no  case  can  be  found 


PRIOR  MARRIAGE   OP  A   PARTY  81 

in  the  New  York  reports  from  1809,  when  Fenton  v.  Reed  was 
decided,  down  to  Gall  v.  Gall,*  decided  in  1889,  m  which  any- 
different  doctrine  has  been  held  or  even  intimated. 

The  other  case  relied  upon  is  Cartwright  v.  McGown,  in  which 
the  facts  did  not  raise  the  question  presented  by  the  case  before 
us,  but  in  which,  strangely  enough,  the  judge  who  delivered 
the  opinion  of  the  court  imagined,  as  an  illustration,  just  such 
a  state  of  facts  as  that  with  which  we  have  to  dealj  and  said: 
"That  in  such  a  case  the  presumption  of  marriage  would  apply 
even  though  the  parties  may  not  have  known  of  the  removal 
of  the  impediment  to  their  original  marriage." 

The  doctrine  of  the  present  case  derives,  therefore,  no  sup- 
port from  the  only  cases  cited  as  sustaining  it.  If  any  authority 
for  such  a  doctrine  exists  elsewhere  I  have  failed  to  discover 
it.  It  stands,  as  it  appears  to  me,  as  an  innovation  upon  es- 
tablished law  upon  a  most  important  branch  of  jurisprudence, 
and  is  radically  destructive  of  the  principle  of  public  poUcy  to 
which  I  have  alluded,  the  uniform  application  of  which  is  illus- 
trated, amongst  others,  by  the  distinguished  authority  to  which 
I  have  referred. 

For  these  reasons  I  cannot  vote  to  affirm  the  judgment 
rendered  in  the  Court  of  Chancery. 

For  reversal — Garrison  (the  majority  of  the  court  being 
for  affirmance). 

A  motion  having  been  svbseqmntly  made  for  re-argurmnt, 
the  same  was  refused,  the  opinion  of  the  court  being  delivered  as 
follows  by  Beasley,  J.  (Reported  in  Jfl  N.  J.  Eq.  556.) 

Beasley,  C.  J.  This  motion  is  refused,  and  the  record  is 
ordered  to  be  remitted. 

Inasmuch  as  it  appears  that  counsel  has  misconceived  the 
ground  on  which  this  case  was  decided  by  this  court,  it  seems 
proper  'that  I  should  state  that  groimd  as  it  was  understood 
by  me. 

This  court  was  called  upon  to  apply  the  law  to  the  following 
facts,  viz. :    In  the  year  1867  one  Abraham  Voorhees  brought 

1 114  N.  Y..  109.  Accord,  Geiger  v.  Ryan,  123  App.Div.  (N..Y.)  722.,; 
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suit  in  the  Superior  Court  of  Connecticut  for  divorce  against 
his  wife  Camilla  for  desertion.  This  proceeding  was  a  fraud 
from  beginning  to  end,  on  the  part  of  the  plaintiff.  No  notice 
of  it  was  given  to  the  wife,  who  at  the  time  was  a  resident  of 
this  state,  and,  consequently,  according  to  the  decision  of  this 
court  in  the  case  of  Doughty  v.  Doughty,  1  Stew.  Eq,  581,  the 
decree  that  ensued  was,  in  this  jvu*isdiction,  an  absolute  nullity. 
This  being  the  situation  Voorhees  married  a  second  time,  and 
the  question  to  be  decided  was  with  respect  to  the  validity  of 
this  latter  marriage.  On  that  subject  this  court  held,  in  the 
first  place,  that  inasmuch  as  the  divorce  granted  in  Connecticut 
was  absolutely  void  in  this  State,  such  second  marriage  had  no 
legal  force  whatever.  This  was  a  necessary  conclusion,  as 
long  as  the  case  just  cited  remained  unreversed.  But  another 
question  arose.  It  appeared  that  after  this  second  marriage 
the  first  wife  obtained  a  divorce  from  her  husband,  and  that 
subsequently  to  that  occurrence  Voorhees  cohabited  with  his 
so-called  second  wife,  and  treated  her  before  the  world  as  though 
he  were  married  to  her.  And  it  was  urged  that  such  cohabita- 
tion formed  the  basis  of  an  inference  that  there  had  been  an 
interchange  of  consent  to  marriage  after  the  dissolution  of  the 
first  marriage.  This  inference  was  rejected  by  this  court 
on  two  grounds:  First,  that  an  interchange  of  consent  was  not 
to  be  deduced  from  cohabitation  accompanied  with  matri- 
monial habit  and  repute,  in  a  case  wherein  it  appeared  that  the 
parties  had  been  living  together  as  husband  and  wife  by  force 
of  a  ceremonious  marriage,  to  which  as  a  valid  act  one  of  the 
parties,  in  point  of  fact,  had  not  assented.  The  com-t  found 
as  a  fact  in  this  case  that  the  husband,  Voorhees,  knew  that 
he  had  no  legal  power  or  right  to  contract  this  second  marriage; 
that  he  was  aware  that  the  divorce  fraudulently  obtained  by 
him  was  a  nuUity;  what  he  did  consent  to  was  to  deceive  the 
so-called  second  wife  and  to  live  with  her  with  the  appearance 
of  being  married  to  her;  he  did  not  consent  to  many  her  in 
any  legal  sense  whatever.  Under  these  circumstances,  this 
court  decided  that  his  continued  cohabitation  with  this  woman, 
after  the  obstacle  to  their  marriage  had  been  removed,  did  not 
prove  that)  he  had  changed  his  original  intent,  which  was  to 
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live  with  her  without  being  legally  married  to  her.  It  was 
deemed  that  cohabitation  with  habit  and  repute,  being  accom- 
paniments of  the  original  status,  could  not,  per  se,  be  taken  as 
proof  that  a  new  status  had  been  agreed  to  by  the  parties. 
Voorhees,  as  just  stated,  had  consented  to  an  illegitimate  con- 
nection, attended  with  the  concomitants  of  habit  and  repute. 
The  continuance  of  such  concomitants  could  not,  by  their  un- 
assisted probative  force,  lead,  with  any  show  of  reasoning,  to 
the  conclusion  that  the  man,  when  he  was  at  liberty  to  form 
a  legal  cormection  with  the  woman,  had  embraced  the  opportu- 
nity. To  treat  evidence  which  was  in  all  respects  and  to  the 
utmost  degree  in  accord  with  the  original  purpose  as  proving, 
proprio  vigore,  a  change  of  such  purpose,  appeared  to  be  not 
only  inadmissible  according  to  legal  rules,  but  as  being  in 
logic  ridiculous. 

This  construction  of  the  evidence,  it  was  believed,  stood  op- 
posed to  but  a  single  case,  which  is  that  of  Breadalbane,  re- 
ported in  L.  R.  1  H.  L.  Sc.  182.  The  doctrine  of  that  case  is 
supported  by  nothing  that  preceded  or  that  has  followed  it, 
and  is  altogether  anomalous,  and,  as  it  seems  to  me,  it  was 
properly  rejected  by  this  court.  In  that  case  the  court  acted 
upon  the  principle,  that  if  a  man  and  woman  agreed  to  live 
together  adulterously,  with  a  simulation  of  marriage,  that 
there  should  be  an  inference  of  a  subsequent  valid  marriage, 
from  the  fact  that  such  simulation  had  been  continued  after 
the  death  of  the  husband  of  the  adulteress.  Why  such  an  in- 
ference is  to  be  thus  deduced  is  not  apparent,  imless  it  be  for 
the  promotion  of  adultery.  By  its  prevalence  the  adulterous 
purpose  is  converted  into  a  matrimonial  purpose,  without  a 
particle  of  reasonable  evidence  in  support  of  the  alleged  change 
of  intention.  Such  a  course  is  opposed,  as  it  seems  to  me,  to 
morals  and  public  poUcy.  Lord  Westbury  read  the  opinion  in 
the  case,  and  he  has  no  better  reason  to  offer  in  favor  of  the 
principle  adopted  than  that  he  can  find  no  ruling  the  other  way. 
He  does  not  pretend  that  he  can  find  anything  in  its  favor, 
and  in  his  remarks  he  strangely  compares  the  case  before  him 
with  those  instances  where  the  parties  intended  originally  to 
marry  and  not  to  QOJnjnit  adultery,  their  intent  being  frustrated 
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by  the  existence  of  some  unknown  obstacle.  And  yet  it  is 
presumed  that  no  one  who  will  look  with  any  care  into  the  sub- 
ject will  have  the  slightest  doubt  that  these  two  classes  of 
cases,  with  respect  to  the  methods  of  their  proof,  respectively 
rest  upon  entirely  different  foundations;  for  when  the  parties 
have  intended  marriage,  being  ignorant  of  an  existing  impedi- 
ment, all  that  is  to  be  established  by  cohabitation  apparently 
matrimonial,  subsequent  to  the  removal  of  such  impediment, 
is  the  carrying  into  effect  by  the  parties  of  their  original  pur- 
pose; but  when  the  original  purpose  was  to  live  in  adultery, 
the  evidence,  under  similar  circumstances,  must  be  sufficient 
to  show  an  abandonment  of  such  purpose  and  the  execution  of  a 
new  one.  These  lines  of  cases  can  be  confounded  only  by  want 
of  careful  observation  of  the  principles  upon  which  they  rest. 

Nor  in  the  present  case  would  the  result  have  been  varied  if 
the  rule  thus  rejected  had  been  adopted,  for  the  evidence  before 
the  court,  reasonably  construed,  would  have  been  deemed  to  be 
opposed  to  the  contention  of  the  appellants. 

The  proofs  on  the  subject  amount  to  demonstration.  The 
second  wife  was  one  of  the  witnesses  in  the  cause,  and  she  testi- 
fied that, she  never  knew,  or  had  the  least  intimation,  until 
after  the  death  of  her  husband,  that  the  validity  of  their  mar- 
riage was,  in  any  respect,  called  in  question;  and  when  she  was 
asked,  "Was  any  other  marriage  ceremony  ever  performed 
in  which  you  and  Abraham  Voorhees  were  the  contracting 
parties?"  her  answer  was  "There  was  not."  Further  than  this, 
she  was  then  fully  examined  by  her  own  counsel,  and  she  made 
no  pretense  of  any  other  interchange  of  consent  to  marriage 
between  herself  and  the  man  she  cohabited  with  except  such  as 
had  been  given  at  the  time  of  their  ceremonious  nuptials. 
Most  certainly  this  evidence,  if  we  apply  to  it  the  ordinary  legal 
tests,  is  entirely  conclusive,  and  absolutely  proves  that  there 
never  was  any  second  marriage,  in  any  form  whatever,  between 
these  parties.  It  is  to  be  borne  in  mind  that  cohabitation  with 
matrimonial  habit  and  repute  is,  standing  alone,  nothing  more 
than  testimony  in  proof  of  marriage;  the  conduct  of  the  persons 
to  whom  it  relates  does  not  constitute  marriage,  and,  conse- 
quently, from  its  evidential  nature  it  is  liable  to  be  rebutted  by 
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other  proofs.    This,  as  has  been  already  said,  was  done  in  the 
present  instance. 

STEVENSON,  V.  C,  IN  CHAMBERLAIN  v.  CHAMBERLAIN 
67  N.  J.  Eq.  414—1905 

There  are  three  principal  classes  of  cases  which  have  come 
up  in  the  courts  where  a  man  and  woman  have  undertaken  to 
estabUsh  before  the  world  the  status  of  marriage  by  a  formal 
ceremony,  and  have  continuously  thereafter  cohabited  and  held 
themselves  out  to  the  world  as  man  and  wife,  when,  in  fact,  at 
the  time  of  the  ceremonial  marriage,  one  of  them  had  a  wife  or 
husband  already  hving,  but  where  such  incapacity  during  the 
course  of  the  cohabitation  has  been  removed  by  the  death  of 
the  former  wife  or  husband,  or  a  decree  of  divorce  has  been 
obtained,  dissolving  such  former  marriage.  One  class  of  these 
cases  is  illustrated  in  Campbell  v.  Campbell,  L.  R.  1  H.  L.  Sc. 
182,  commonly  referred  to  as  the  "Breadalbane  Case."  In 
that  case  a  man  eloped  with  a  married  woman,  and  Uved  in 
adultery  with  her.  Subsequently  the  woman's  husband  died, 
and  this  man  and  woman  continued  to  cohabit  as  they  had 
fonnerly  done;  holding  themselves  out  .to  the  world,  as  they 
began  to  do  at  the  time  when  they  first  Uved  together  in  adul- 
tery, as  husband  and  wife.  The  House  of  Lords  found  that, 
imder  the  circumstances  of  that  case,  the  true  rule  would  estab- 
lish the  marriage  between  these  people  who  were  treating  each 
other  as  husband  and  wife  at  the  time  when  they  first  became 
capable  of  entering  into  such  relation.^  The  doctrine  of  this 
qase  was  rejected  by  our  Court  of  Errors  and  Appeals  in  the  case 
of  Collins  V.  Voorhees,  to  which  I  shall  next  refer,  and  which 
belongs  to  the  second  class.  .  .  .  The  court  seem,  in  the 
opinion,  to  treat  the  case  as  belonging  to  the  same  class  as  the 
Breadalbane  Case,  where  the  relations  between  the  parties — 
the  man  and  woman — at  the  start  were  known  to  both  to  be 

» Accord,  Geiger  v.  Ryan,  123  N.  Y.  App.  Div.  722;  Adger  v.  Ackerman,  115 
Fed.  124;  Yates  »,  Houston,  3  Tex.  450.  Contra,  that  a  new  contract  must 
be  shown,  White  v.  White,  82  Gal.  427;  Rose  v.  Rose,  67  Mich.  619;  Clark  v. 
Barney,  24  Okl.  455. 
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meretricious.  It  has  always  seemed  strange  to  me  that,  in  the 
opinions  of  the  learned  judges  in  this  court  and  in  the  Court 
of  Errors  in  this  Voorhees  Case,  no  reference  is  made  to  the 
law  of  estoppel — the  great  doctrine  which  is  so  potent  in  our 
law  for  the  redress  and  the  prevention  of  fraud.  The  case  goes 
altogether  upon  the  actual  intent  of  Voorhees.  ^  In  the  Breadal- 
bane  Case  the  intent  of  both  parties  at  the  time  the  relations 
were  established  between  them  was  to  live  in  adultery,  while 
they  covered  up  their  criminal  relations  by  presenting  the  ap- 
pearance of  man  and  wife  before  the  world.  In  the  Voorhees 
Case  the  intention  of  this  innocent  woman  was  to  enter  into 
the  lawful  state  of  marriage  with  Voorhees.  He  committed 
a  gross  fraud  on  her  in  obtaining  possession  of  her  and  causing 
her  to  sacrifice  her  life  to  him,  but  she  was  not  to  blame.  It 
has  always  seemed  strange  to  me  that  no  one  suggested  that 
Voorhees  was  estopped  to  deny  that  he  consented  concurrently 
with  this  woman  to  enter  into  the  marriage  state,  when  he  had 
in  the  most  solemn  maimer  represented  to  her  that  he  in  fact 
did  enter  into  that  state  with  her,  and,  in  reUance  upon  that 
representation,  she  had  acted  so  much  to  her  injury,  and  that, 
in  accordance  with  the  familiar  rule,  such  estoppel  became  op- 
erative when  he  became  capable  of  doing  what  he  had  falsely 
pretended  to  do.  I  know  of  no  reason  why  the  doctrine  of 
estoppel  in  pais  should  not  be  applied  in  dealing  with  the  con- 
sent which  is  necessary — the  concurrent  consent  of  a  man  and 
woman  capable  of  contracting  that  the  marriage  relation  shall 
be  established  between  them.  A  meeting  of  minds  is  necessary, 
generally  speaking,  in  order  to  a  vaUd  contract,  but  oftentimes 
what  courts  enforce  is  not  the  thing  which  two  parties  have 
actually  agreed  upon;  what  they  enforce  is  the  obligation  aris- 

^  In  accord  with  Collins  v.  Voorhees  are  Cartwright  v.  McGowan,  121  111. 
388;  Rowland  v.  Burlington,  53  Me.  54;  Randlett  v.  Rice,  141  Mass.  385; 
Hunt's  Appeal,  86  Pa.  294  (but  see  Beegle's  Estate,  64  Pa.  Superior  Ct. 
180  for  review  of  Pennsylvania  cases);  Severa  v.  Beranak,  138  Wis.  144. 
Contra,  that  in  this  class,  a  marriage  will  be  presumed  upon  the  removal 
of  the  impediment,  Smith  v.  Reed,  145  Ga.  724;  Stein  v.  Stein,  66  111.  App. 
526;  Blanchard  v.  Lambert,  43  la.  228;  Donnelley  ».  Donnelley,  8  B.  Mon. 
(Ky.)  113;  Fitzgibbon's  Estate,  162  Mich.  416;  Busch  v.  Supreme  Tent,  81 
Mo.  App.  562;  Wells'  Estate,  123  N.  Y.  App.  Div.  79. 
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ing  from  the  consent  of  one,  and  the  estoppel  against  the  other 
to  deny  a  corresponding  consent.^  .  .  .  The  third  class  of 
cases  of  the  kind  to  which  I  have  referred  embraces  those  where 
the  disabihty  on  the  part  of  one  party  exists,  but  is  unknown  to 
either,  and  where  both  parties  in  good  faith  beUeve  that  no 
disabihty  in  fact  exists,  and  therefore  actually  intend  to  enter 
into  the  marriage  state.  That  is  this  case.  In  the  opinion 
of  Chief  Justice  Beasley  in  the  Voorhees  Case,  it  is  distinctly 
admitted  that  in  such  a  case  as  is  now  before  this  court  a  sub- 
sequent removal  of  the  incapacity  of  one  of  two  parties  marks 
the  commencement  of  a  vaUd  marriage  between  them.^  He 
distinguishes  such  a  case  as  this  from  the  Breadalbane  Case, 
and  the  distinction  is  perfectly  plain.*    .    .    . 

IN  THE  MATTER  OF  MEEHAN 
150  N.  Y.  Appellate  Division,  681.— 1912 

Miller,  J.  A  marriage  ceremony  between  Frank  C. 
Meehan,  the  intestate,  and  Carohne  F.  McDonald  was  solem- 
nized according  to  the  rites  of  the  Roman  Cathohc  church  on 
January  30,  1881,  and  the  said  parties  thereto  hved  and  co- 
habited together,  and  were  recognized  by  their  friends  and 
acquaintances  as  husband  and  wife  from  that  time  until  the 
death  of  the  latter  on  August  21,  1902.  Her  estate  was  ad- 
ministered by  the  survivor  who  died  on  March  24,  1906.  Two 
children,  a  son  and  a  daughter,  were  bom  of  that  marriage. 
This  is  a  contest  between  the  respondents,  said  children,  and 
the  appellants,  a  brother  and  sister  of  the  deceased,  for  the 
right  to  administer  his  estate.  The  appellants  assert  that  said 
marriage  was  invalid  because  Meehan  had  a  wife  hving  at  the 
time  it  was  contracted.    A  ceremonial  marriage  between  him 

1  The  doctrine  of  estoppel  is  applied  in  Hervey  v.  Hervey,  2  W.  Bl.  877; 
Purcell  V.  Purcell,  4  Hen.  &  Mumf.  507. 

2  Accord,  Teter  v.  Teter,  88  Ind.  494;  Land  v.  Land,  206  111.  288;  Sehuchart 
V.  Sehuchart,  61  Kan.  597;  Lufkin  v.  Lufkin,  182  Mass.  476;  Eaton  v.  Eaton, 
66  Neb.  676. 

» For  a  further  discussion,  see  9  Michigan  Law  Review,  54r-58.  See  also 
"Bigamous  marriage  as  void  or  voidable,"  L.  R.  A.  1916  C,  711. 
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and  Sarah  Ruppius  was  solemnized,  also  according  to  the  rites 
of  the  Roman  Catholic  church,  on  September  16,  1877.  They 
lived  together  but  a  short  time.  There  is  evidence,  however, 
tending  to  prove  that  said  Ruppius  was  alive  after  the  second 
marriage  and  was  seen  in  his  company  even  after  the  death  of 
the  respondents'  mother.  But  there  is  nothing  to  show  that 
she  ever  made  a  claim  upon  him  or  that  they  ever  maintained 
matrimonial  relations  after  the  first  separation.  She  has  never 
appeared  to  claim  a  share  of  his  estate.  There  is  testimony 
which  suggests  that  Meehan  obtained  a  divorce  from  her  and 
the  siuTogate  foimd  their  marriage  was  legally  dissolved  prior 
to  January  30,  1881. 

There  are  certain  presumptions  to  which  both  sides  agree, 
i.  e.,  the  presumption  of  innocence,  the  presumption  of  the 
legality  of  a  marriage,  which  is  strengthened  if  it  be  a  cere- 
monial marriage,  and  the  very  strong  presumption  which  the 
law  always  indulges  in  favor  of  the  legitimacy  of  children. 
But  the  appellants  invoke  the  well-known  rule  that  a  state  of 
facts  once  proved  to  exist  is  presumed  to  continue,  and,  in 
particular  rehance  upon  Matter  of  Hamilton  (76  Hun,  200), 
assert  that  they  have  proven  that  Meehan  had  a  wife  living 
when  he  contracted  the  second  marriage,  and  at  any  rate  that 
the  case  presents  conflicting  presumptions  of  equal  strength 
which  neutralize  each  other,  leaving  the  burden  upon  the  one 
having  the  affirmative  to  prove  it. 

In  the  case  reUed  upon  the  appellant,  claiming  to  be  the 
widow  of  the  testator  Hamilton,  undertook  to  contest  his  will, 
but  it  was  shown  that  prior  to  her  marriage  to  him  she  had 
contracted  a  marriage  with  one  Mann,  and  the  court  held  that 
the  burden  was  upon  her  to  prove  that  the  former  marriage 
had  been  dissolved.  In  this  case  it  does  not  appear  that  any 
Uving  person,  whose  whereabouts  are  known,  had  knowledge 
of  the  fact  to  be  proved — a  sufficient  reason,  if  there  were  no 
other,  to  distinguish  the  Hamilton  case.  There  is  evidence  in 
the  record  which  suggests  a  possible  situation  in  which  the 
Hamilton  case  would  apply.  It  appears  by  the  certificate,  put 
in  ^evidence  by  the  appellants  to  prove  the  first  marriage,  that 
the  said  Ruppius  had  already  been  married,  as  her  maiden 
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name  was  given  as  Taylor.  If,  then,  she.  had  appeared  and 
claimed  the  right  to  letters  of  administration,  she  would  have 
had  to  prove,  under  the  doctrine  of  the  Hamilton  case,  that  her 
marriage  to  Ruppius  had  been  dissolved. 

While  there  appears  to  be  no  case  in  this  State  directly  in 
point,  there  are  numerous  decisions  in  other  jurisdictions  to 
the  effect  that,  if  necessary  to  support  the  legaUty  of  the  second 
marriage  it  will  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  first  marriage  had  been  legally  dissolved. 
(See  Hunter  v.  Hunter,  111  Cal.  261;  Pittinger  v.  Pittinger,  28 
Col.  308;  Erwin  v.  EngUsh,  61  Conn.  502;  Potter  v.  Clapp,  203 
111.  592;  Boulden  v.  Mclntyre,  119  Ind.  574;  Leach  v.  Hall, 
95  Iowa,  61 1;  Howton  v.  Gilpin,  69  S.  W.  Rep.  (Ky.)  766; 
Killackey  v.  Killackey,  156  Mich.  127;  Maier  v.  Brock,  222 
Mo.  74;  Thowhs'  Estate,  217  Penn.  St.  307;  Carroll  v.  Carroll, 
-  20  Tex.  732;  Thomas  «.  Thomas,  53  Wash.  297;  101  Pac.  Rep. 
865.)  ^  We  prefer,  however,  to  rest  our  decision  on  a  somewhat 
broader  ground. 

The  law  indulges  in  presumptions  from  the  necessities  of 
the  case  in  the  absence  of  sufficient  evidence  to  estabUsh  the 
fact  to  be  proved.  While  the  known  facts  may  be  insufficient 
of  themselves  to  justify  a  particular  inference,  they  may  tend 
to  weaken  or  strengthen  a  particular  presumption.  There 
can  consequently  be  no  ironclad  rule,  and,  as  the  surrounding 
circumstances  of  different  cases  are  rarely  the  same,  precedents 
in  this  class  of  cases  can  rarely  be  controlling.    In  this  case  the 

1  In  Salvin's  WUl,  W6  Misc.  (N.  Y.)  Ill  (1919)  the  court  says:  "Where 
the  validity  of  a  second  marriage  is  assailed  upon  the  allegation  that  one  of 
the  parties  thereto  was  a  party  to  an  earlier  marriage,  the  presumption  is  in 
favor  of  the  validity  of  the  second  marriage,  and  its  invalidity  cannot  be 
found  unless  the  parties  holding  the  burden  of  establishing  it,  complete  a 
chain  of  evidence  which  will  not  only  demonstrate  the  fact  and  the  validity 
of  the  earlier  marriage  and  its  subsistence  at  the  time  of  the  later  marriage, 
but  wiU  aggressively  exclude  every  indication  or  suggestion  which  might 
conceivably  rescue  the  second  marriage  from  invalidity,"  [citing  Matter  of 
Biersack,  96  Misc.  161  (1916),  which  was  aflarmed,  without  opinion,  179  App. 
Div.  916  (1917),  leave  to  appeal  to  the  Court  of  Appeals  denied,  by  the 
Appellate  Division,  179  App.  Div.  931  (1917),  and  by  the  Chief  Judge  of  the 
Court  of  Appeals].    See  also  Palmer  v.  Palmer,  162  N.  Y.  131. 
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presumption  of  the  validity  of  the  second  marriage  is  greatly- 
strengthened  by  the  miinterrupted  cohabitation  of  the  parties 
to  it  for  more  than  twenty  years  and  until  the  death  of  one  of 
them,  the  attitude  of  their  friends,  relatives  and  acquaintances, 
the  birth  of  children  and  the  conduct  of  the  alleged  former  wife. 
It  is  not  correct,  therefore,  to  say  that  the  presumption  of  the 
continuance  of  the  first  marriage,  assuming  it  to  have  been 
valid,  is  as  strong  as  the  presumption  of  the  validity  of  the 
second  marriage.  We  think  that  where  the  fact  of  a  marriage, 
especially  of  a  ceremonial  marriage,  followed  by  the  long  co- 
habitation of  the  parties  and  the  birth  of  children,  is  established, 
it  is  incumbent  upon  whoever  assails  the  vaUdity  of  the  mar- 
riage and  the  legitimacy  of  the  children  to  prove  his  case  by 
evidence  instead  of  presumptions,  even  if  that  involve  proof 
of  a  negative,  and  especially  when,  as  here,  the  attempt  is  made 
after  the  lapse  of  thirty  years  and  the  death  of  the  parties, 
not  by  any  one  claiming  rights  under  an  alleged  prior  marriage, 
but  by  relatives  who  would  deprive  children  of  their  inheritance 
by  branding  them  as  illegitimates.  The  appellants  have  failed 
to  bear  the  burden  of  proof  imposed  upon  them.  The  first 
marriage  may  have  been  legally  dissolved  or,  what  is  quite 
as  probable,  it  may  have  been  invaUd  because  the  said  Sarah 
Ruppius  had  a  husband  living  at  the  time. 

The  decree  should  be  affirmed,  with  costs  and  disburse- 
ments. Ingraham,  p.  J.,  Latjghlin,  Clarke,  and  Scott,  JJ., 
concurred.* 

Marriage  Induced  by  Fraud 

SMITH  V.  SMITH 
171  Mass.  404.-1898 

Knowlton,  J.  This  libel  is  brought  under  Pub.  St.  c.  145, 
§  11,  the  first  part  of  which  is  as  follows:  "When  the  vahdity 
of  a  marriage  is  doubted,  either  party  may  file  a  libel  for  an- 
nulling such  marriage,  or  when  the  vaUdity  of  the  marriage  is 

'See  "Conflict  of  Presumptions  on  Successive  Marriages  by  the  Same 
Person,"  30  Harvard  Law  Review,  500-503;  and  Wigmore,  Evidence  §  2506. 
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denied  or  doubted  by  either  party,  the  other  party  may  file  a 
libel  for  affirming  the  same."  The  omission  of  the  words  "for 
fraud  or  other  cause,"  contained  in  Gen.  St.  c.  107,  §  4,  and  in 
St.  1855,  c.  27,  does  not  change  the  meaning  of  the  provision. 
The  statute  assumes  that  there  may  be  marriages  which  are 
legal  in  form,  but  invalid  in  fact.  In  terms,  it  confers  juris- 
diction upon  the  court,  but,  in  reference  to  the  law  of  marriage, 
it  is  merely  declaratory. 

The  facts  of  the  present  case  are  peculiar.  On  the  day  of  the 
marriage,  soon  after  the  ceremony,  the  hbelant  received  in- 
formation that  the  respondent  was  afflicted  with  a  venereal 
disease  called  "syphilis."  She  communicated  the  information 
to  her  mother,  who  immediately  charged  him  with  being  so 
afflicted.  He  denied  the  charge,  but  consented  to  an  examina- 
tion by  a  physician.  An  examination  was  made  that  dis- 
closed the  fact,  which  the  presiding  justice  has  found,  that  he 
was  constitutionally  afflicted  with  syphilis,  a  contagious  dis- 
ease, with  which  the  libelant  would  become  infected  in  case 
of  cohabitation,  "thus  seriously  impairing  her  health,  and  in- 
volving consequences  of  the  most  grievous  character."  The 
judge  also  found  "that  the  disease  would  be  transmitted  to 
any  offspring  which  they  might  have;  that,  while  it  was  not 
absolutely  incurable,  the  chances  of  a  cure  being  effected  in 
the  state  in  which  the  respondent  was  were  very  remote  and 
doubtful."  The  Ubelant,  on  learning  the  libelee's  condition, 
refused  to  live  with  him  as  his  wife,  and  there  has  been  no  con- 
summation of  the  marriage.  The  libelee,  knowing  his  dis- 
eased condition,  induced  the  Ubelant  to  contract  the  marriage 
without  informing  her  in  regard  to  it.  She  supposed  him  to 
be  a  man  in  good  health  and  of  good  habits,  and,  if  she  had 
known  that  he  was  suffering  from  such  a  disease,  she  would 
not  have  contracted  the  marriage. 

The  statute  to  which  we  have  referred  has  several  times 
been  considered  by  this  court.  Reynolds  v.  Reynolds,  3  Allen, 
605;  Donovan  v.  Donovan,  9  Allen,  140;  Foss  v.  Foss,  12  Allen, 
26;  Crehore  v.  Crehore,  97  Mass.  330.  The  fullest  discussion 
of  the  law  applicable  to  a  case  like  this  of  which  we  have 
knowledge  is  in  RejTiolds  v.  Reynolds,  ubi  supra.    In  that  case 
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a  marriage  was  declared  void  into  which  a  man  was  induced  to 
enter  by  confiding  in  the  representations  of  the  woman  whom 
he  took  for  his  wife  that  she  was  chaste,  when  in  fact  she  was 
with  child  by  another  man.  It  has  since  been  held  that,  to 
maintain  a  petition  in  such  a  case,  it  is  not  necessary  to  in- 
troduce evidence  of  express  representations,  and  that  a  pe- 
tition cannot  be  granted  if  it  appears  that  the  petitioner  had 
himself  been  guilty  of  criminal  intercourse  with  the  woman 
before  the  marriage.^  The  precise  point  decided  in  Reynolds 
V.  Reynolds  has  been  adjudicated  in  other  states,  and  in  this 
coimtry  seems  to  be  generally  accepted  law.  Baker  v.  Baker, 
13  Cal.  87;  Carris  v.  Carris,  24  N.  J.  Eq.  516.  See,  also,  Morris 
V.  Morris,  Wright,  630;  Ritter  v.  Ritter,  5  Blackf.  81;  Scott  v. 
Shufeldt,  5  Paige,  43.  The  law  in  England  is  held  otherwise. 
Moss  V.  Moss  [1897],  Prob.  Div.  263.  The  opinion  of  the 
learned  chief  justice  to  which  we  have  referred  treats  of  the 
law  in  reference  to  ordinary  contracts  procured  by  fraud,  and 
points  out  the  distinction  between  contracts  to  marry  or  exec- 
utory contracts  of  marriage,  and  executed  contracts  of  mar- 
riage. There  is  no  reason  why  executory  contracts  of  marriage 
should  not  be  treated,  in  reference  to  the  fraud  of  either  party, 
like  any  other  contracts.  We  think  it  is  well  settled  that  fraud 
of  such  a  kind,  in  its  essential  elements,  as  would  invalidate 
an  ordinary  contract,  is  a  good  defence  to  an  action  upon  a 
contract  to  marry.  Van  Houten  v.  Morse,  162  Mass.  414,  38 
N.  E.  705.  But,  after  a  contract  to  marry  has  ripened  into  a 
marriage,  different  considerations  affect  the  case.  On  grounds 
of  pubUc  poUcy,  the  law  seeks  to  make  the  marriage  relation 
in  every  case  as  nearly  permanent  as  possible  without  doing 
injustice.  The  difference  between  the  relations  of  a  man  and 
woman  affianced  and  their  relations  after  marriage  is  more 
than  the  difference  between  those  who  have  made  an  ordinary 
executory  contract  and  the  same  persons  after  the  contract  is 
executed.  At  marriage  there  is  a  change  of  status  which  affects 
them  and  their  posterity  and  the  whole  community.    It  is  a 

^  Foss  ».  Fobs,  12  Allen,  26.  Cmdra,  Gard  ».  Gard,  204  Mich.  255,  with 
a  review  of  the  cases.  See  also  Fessenden,  "Nullity  of  Marriage,"  13 
Harvard  Law  Review,  110. 
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change  which,  for  important  reasons,  the  law  recognizes,  and 
it  inaugurates  conditions  and  relations  which  the  law  takes 
under  its  protection.     It  is  of  such  a  nature  that  it  cannot 
lightly  be  disregarded.     The  contracting  parties  take  each 
other  for  better  or  for  worse,  and  agree  to  abide  the  conse- 
quences of  misinformation  or  mistake  in  regard  to  each  other. 
Says  Chief  Justice  Bigelow  in  Reynolds  v.  Reynolds:  "In  the 
absence  of  force  or  duress,  and  where  there  is  no  mistake  as  to 
the  identity  of  the  person,  any  error  or  misapprehension  as 
to  personal  traits  or  attributes,  or  concerning  the  position  or 
circumstances  in  life  of  a  party,  is  deemed  wholly  immaterial, 
and  furnishes  no  good  cause  for  divorce.    Therefore  no  mis- 
conception as  to  the  character,  fortune,  health,  or  temper, 
however  brought  about,  will  support  an  allegation  of  fraud  on 
which  a  dissolution  of  the  marriage  contract,  when  once  exe- 
cuted, can  be  obtained  in  a  court  of  justice.    These  are  acci- 
dental qualities  which  do  not  constitute  the  essential  and  ma- 
terial elements  on  which  the  marriage  relation  rests."    The 
decree  of  nullity  was  entered  in  that  case,  not  merely  because 
the  libelant  was  deceived  in  regard  to  the  supposed  chastity 
of  the  libelee,  for  it  is  generally  accepted  law  that  unchastity 
of  either  party  before  marriage  will  not  warrant  a  decree  of 
divorce  or  nulhty, — but  because,  besides  the  unchastity,  the 
woman  was  in  such  a  condition  that  she  could  not  properly 
assume  the  duties  of  wifehood.    More  than  that,  she  was  in  a 
condition  to  introduce  into  the  husband's  family  spurious  off- 
spring, of  which  he  would  be  presumed  in  law,  if  not  in  fact, 
to  be  the  father.     The  deception,  viewed  in  its  different  as- 
pects, was  in  regard  to  facts  essential  to  the  very  existence  of 
the  marriage  relation.    Her  condition  in  reference  to  the  ob- 
jects of  marriage  was  somewhat  analogous  to  impotence,  which, 
without  reference  to  fraud,  is  always  held  to  be  a  ground  for  a 
decree  of  nullity.    So  far  as  we  are  aware,  this  is  the  only 
particular  in  which  mistake  or  fraud  in  regard  to  the  condition, 
character,  or  experience  of  one  of  the  parties  to  a  marriage  has 
been  held  to  be  a  ground  for  a  decree  of  nulhty  or  of  divorce 
in  favor  of  the  other  in  this  commonwealth.    Most  courts  in 
other  jurisdictions  have  gone  no  further  in  favor  of  libelants. 
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But  in  Cunnington  v.  Belchertown,  149  Mass.  223,  21  N.  E.  435, 
it  appeared  that  a  marriage  was  set  aside  for  fraud  by  a  court 
in  New  York,  on  the  groimd  that  the  libelee  had  been  afflicted 
with  insanity  before  the  marriage,  and  had  concealed  the  fact, 
and  not  long  afterwards  had  again  become  insane.  It  was  held 
by  this  court  that  the  marriage  could  not  have  been  declared 
invalid  for  this  cause  in  this  commonwealth. 

The  case  at  bar  rests  solely  upon  fraud  in  regard  to  the 
bodily  condition  of  the  libelee.  As  we  have  already  seen,  the 
previous  unchastity  of  the  libelee  is  not  enough  to  entitle  the 
libelant  to  relief.  Indeed,  we  are  not  quite  certain  from  the 
report  that  the  libelee  might  not  have  been  constitutionally 
affected  with  the  disease  from  his  birth.  But  on  the  findings 
of  the  judge  his  concealed  disease  was  such  as  would  leave  with 
him  no  foundation  on  which  the  marriage  relation  could  prop- 
erly rest.  It  had  advanced  to  such  a  stage  as  probably  to  be 
incurable.  The  libelant  could  not  Uve  with  him  as  his  wife 
without  making  herself  a  victim  for  life,  and  giving  to  her  off- 
spring, if  she  had  any,  an  inheritance  of  disease  and  suffering. 
While  this  case  lacks  the  elements  of  introducing  a  bastard 
child  into  the  husband's  family,  which  existed  in  Reynolds  v. 
Reynolds,  it  has  the  element  of  a  loathsome,  incurable,  con- 
tagious disease  to  be  commimicated  to  the  wife,  which  the 
other  had  not.  Few,  if  any,  would  be  bold  enough  to  say  that 
it  was  the  duty  of  the  libelant,  on  discovery  of  the  fraud  before 
consummation  of  the  marriage,  to  give  herself  up  as  a  sacri- 
fice, and  to  become  a  party  to  the  transmission  of  such  a  dis- 
ease to  her  posterity. 

It  may  be  said  that  this  cause  for  a  decree  of  nullity  is  not 
different  in  kind,  but  only  in  degree,  from  other  bodily  or 
mental  conditions  which  the  law  does  not  recognize  as  a  good 
ground  for  a  separation.  There  are  many  pecuUarities  of  body 
or  mind,  natural  or  acquired  or  contracted,  which  may  render 
one,  in  a  broad  sense,  unfit  for  matrimony,  and  of  which,  if 
concealed  imtn  after  marriage,  the  law  can  take  no  cognizance 
in  a  suit  for  a  separation.  In  proceedings  in  comi;  it  is  more 
difficult  to  deal  with  conditions  like  these  in  the  case  before 
ys  than  with  that  in  Reynolds  v.  Reynolds,  bec3,use  they  are 
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obscure,  and  it  is  hard  to  ascertain  the  truth.  For  this  reason 
there  is  more  danger  in  opening  the  door  to  Ubelants  in  such 
cases.  Yet  there  may  be  circumstances  in  which  justice  re- 
quires that  relief  should  be  given.  In  Reynolds  v.  Reynolds 
much  stress  was  laid  upon  the  difference  between  an  executory 
and  an  executed  contract  of  marriage.  But,  for  fraud  in  pro- 
curing ordinary  contracts,  the  law  gives  a  remedy  as  well  after 
the  contract  is  executed  as  before.  The  learned  chief  justice 
did  not  say  exactly  at  what  stage  a  contract  of  marriage  should 
be  deemed  to  be  executed.  Clearly,  it  is  executory  up  to  the 
time  of  the  ceremony.  Viewed  in  its  legal  aspect,  it  becomes 
a  binding  marriage  as  soon  as  the  ceremony  is  performed;  but 
the  full  execution  of  the  contract  contemplated  by  the  parties 
in  their  original  agreement  is  then  just  beginning,  and  is  to 
continue  during  their  joint  hves.  Their  status  up  to  the  time 
of  the  ceremony  is  that  of  parties  to  an  executory  contract. 
Their  status,  as  soon  as  the  ceremony  is  performed,  is  that  of 
persons  legally  married,  who,  with  the  sanction  and  under  the 
forms  of  the  law,  have  assumed  new  relations  to  each  other 
and  to  the  state.  But  these  new  relations  are  then  rather  in- 
choate than  complete,  and  they  do  not  assume  their  perfected 
form  so  as  to  have  their  full  possible  effect  upon  the  parties 
and  the  commimity  imtil  consummation  of  the  marriage. 
There  are  therefore  reasons  why  a  fraud  like  that  in  the  present 
case,  discovered  before  consummation  of  the  marriage,  and 
at  once  made  a  ground  for  separation,  shquld  move  the  court 
more  strongly  in  favor  of  the  libelant  than  if  the  discovery  had 
come  later.  1  Bish.  Mar.  Div.  &  Sep.,  §§  456,  461,  462.  The 
reluctance  of  the  court  to  recognize  such  frauds  as  a  ground 
for  legal  proceedings  is  foimded  on  considerations  of  public 
policy.  These  considerations  are  much  less  weighty  in  a  case 
like  the  present  than  if  the  parties  had  cohabited  for  a  con- 
siderable time  before  the  proceedings  were  commenced.  Al- 
though in  many  cases  the  distinction  between  consummated 
and  imconsummated  marriages  in  proceedings  for  separation 
has  been  overlooked,  it  is  distinctly  recognized  m  Lyndon  v. 
Lyndon,  69  111.  43,  and  Robertson  v.  Cole,  12  Tex.  356,  in  each 
of  which  cases  a  decree  of  nullity  was  entered  when  the  court 
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said  that  the  ground  would  have  been  insufficient  if  the  mar- 
riage had  been  consummated.  We  do  not  intimate  that  the 
concealed  existence  of  venereal  disease  in  one  of  the  parties 
to  a  marriage  will  ordinarily  be  a  sufficient  ground  for  a  decree 
of  nullity.  In  most  cases,  presumably,  the  disease  is  curable. 
But,  confining  our  decision  to  the  facts  before  us,  we  are  of 
opinion  that  it  was  in  the  power  of  the  judge  of  the  Superior 
Court  to  enter  a  decree  for  the  libelant.  Decree  for  the  libel- 
ant.' 

JEUNE,  PRESIDENT,  IN  MOSS  ».  MOSS 
[1897]  Probate  Division,  263 

In  this  case  the  petitioner  seeks  to  have  his  marriage  with 
the  respondent  declared  null  and  void,  on  the  ground  that, 
without  his  knowledge  in  fact,  and  without  any  neglect  on  his 
part  to  make  himself  acquainted  with  the  truth,  his  wife  was 
pregnant  by  another  man  at  the  time  of  his  marriage  with 
her 

When  in  English  law  fraud  is  spoken  of  as  a  ground  for 
avoiding  a  marriage,  this  does  not  include  such  fraud  as  in- 
duces a  consent,  but  is  limited  to  such  fraud  as  procures  the 
appearance  without  the  reality  of  consent.  The  simplest 
instance  of  such  fraud  is  personation,  or  such  a  case  as  that 
supposed  by  Lord  EUenborough  in  Rex  v.  Burton-on-Trent, 
3  M.  &  S.  537,  of  a  man  assuming  a  name  to  conceal  himself 

•  Accord,  Svenson  v.  Svenson,  178  N.  Y.  64;  contra,  if  there  has  been  con- 
summation by  intercourse,  Vondal  v.  Vondal,  175  Mass.  383. 

But  in  the  following  cases  annulment  was  decreed  for  fraud  as  to  disease 
even  though  the  marriage  had  been  consummated.  Crane  v.  Crane,  62  N.  J. 
Eq.  21  (sjrphilis) ;  Jordan  v.  Co.,  136  Mo.  App.  192  (venereal  disease) ;  Meyer 
».  Meyer,  49  How.  Pr.  (N.  Y.)  311  (leucorrhoea) ;  Anonymous,  49  N.  Y.  Suppl. 
331  (venereal  disease);  Sobol  v.  Sobol,  88  Misc.  (N.  Y.)  277  (tuberculosis); 
C V.  C ,  158  Wis.  301  (gonorrhea).  A  decree  of  annulment  was  de- 
nied in  Lyon  v.  Lyon,  230  111.  366  (epilepsy),  though  granted  for  this  cause 
in  Gould  v.  Gould,  78  Conn.  242,  the  latter  decision  being  influenced  by  a 
Connecticut  statute  making  criminal  a  marriage  by  or  to  an  epileptic.  See 
also,  Spencer,  "  Some  phases  of  marriage  law  from  a  sanitary  and  eugenic 
standpoint,"  25  Yale  Law  Journal,  58. 
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from  the  person  to  whom  he  is  to  be  married.  In  Portsmouth 
V.  Portsmouth,  1  Hagg.  Ecc.  355,  and,  Harrod  v.  Harrod  (1854), 
1  K.  &  J.  4,  the  fraud  consisted  in  taking  advantage  of  a  mind 
not  absolutely  insane,  but  weak,  to  induce  in  the  one  case  a 
man,  in  the  other  a  woman,  to  enter  iato  a  contract,  which 
(to  use  the  phrase  of  Wood,  V.  C,  in  the  latter  case)  he  or  she 
did  not  imderstand.  Browning  v.  Reane  (1812),  2  Phillim.  69, 
and  Wilkinson  v.  Wilkinson  (1845),  4  N.  of  C.  295,  are  other 
cases  of  the  same  kind. 

In  all  these,  and  I  believe  in  every  case  where  fraud  has  been 
held  to  be  the  ground  for  declaring  a  marriage  null,  it  has 
been  such  fraud  as  has  procured  the  form  without  the  substance 
of  agreement,  and  in  which  the  marriage  has  been  annulled, 
not  because  of  the  presence  of  fraud,  but  because  of  the  absence 
of  consent.  This  is  illustrated  by  the  imaginary  case  suggested 
by  Lord  Campbell  m  Reg.  v.  Millis  (1844),  10  CI.  &  F.  534,  785, 
of  a  mock  marriage  in  a  masquerade  where  the  kind  of  result 
which  fraud  might  have  produced  would  be  produced  by  mis- 
take. In  such  an  instance  there  would  be  no  fraud,  but  for 
want  of  real  consent  the  marriage  would  be  declared  void. 
But  when  there  is  consent  no  fraud  inducing  that  consent  is 
material.  Lord  Stowell  has  at  least  three  times  expressed  this  in 
the  most  emphatic  language.  In  Wakefield  v.  Mackay,  1 
Phillim.  134,  note,  137,  that  learned  judge  said:  "Error  about 
the  family  or  fortune  of  the  individual  though  procm-ed  by 
disingenuous  representations  does  not  at  all  affect  the  validity 
of  marriage;  "  in  Ewing  v.  Wheatley,  2  Hagg.  Cons.  175,  183: 
"It  is  perfectly  established  that  no  disparity  of  fortune  or 
mistake  as  to  the  qualities  of  the  person  will  impeach  the 
vinculmn  of  marriage";  and  in  Sullivan  v.  Sullivan,  2  Hagg. 
Cons.  238,  at  page  248:  "The  strongest  case  you  could  es- 
tablish of  the  most  deliberate  plot,  leading  to  a  marriage  the 
most  unseemly  in  all  disproportions  of  rank,  of  fortune,  of 
habits  of  life,  and  even  of  age  itself,  would  not  enable  this 
Court  to  release  him  from  chains  which,  though  forged  by 
others,  he  had  riveted  on  himself.  If  he  is  capable  of  consent 
and  has  consented,  the  law  does  not  ask  how  the  consent  has 
been  induced.  ..." 
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I  am  sorry  for  the  undeserved  misfortune  of  the  petitioner, 
but  the  petition  must  be  dismissed.    Petition  dismissed. 

DI  LORENZO  ».  DI  LORENZO 

174  N.  Y.  467.— 1903 

This  action  was  brought  to  have  the  marriage  between  the 
plaintiff  and  the  defendant  annulled  upon  the  ground  that 
the  former's  consent  thereto  was  induced  by  the  fraud  of  the 
latter.  It  is  alleged  in  the  complaint,  in  substance,  that  prior 
to  the  marriage  of  the  parties,  in  the  city  of  New  York,  in 
November,  1891,  the  defendant  falsely  represented  to  the 
plaintiff  that  in  October,  1891,  during  a  period  of  time  when 
he  was  absent  from  the  state,  she  had  given  birth  to  a  male 
child,  of  which  he  was  the  father,  whom  she  exhibited  to  him 
as  such;  that  he,  believing  these  representations,  and,  in  order 
to  legitimatize  the  child,  was  induced  to  marry  the  defendant; 
that  without  such  representations  he  would  not  have  made 
the  marriage;  that  the  defendant's  representations  were  false, 
in  that  she  had  not  given  birth  to  any  child,  but  had  fraudu- 
lently procured  one  to  produce  to  the  plaintiff  for  the  purpose 
of  inducing  htm  to  consent  to  marry  her;  that,  as  a  result  of 
the  stratagem,  he  did  marry  her;  that  there  has  been  no  issue 
of  the  marriage;  that  the  falsity  of  these  representations  was 
discovered  but  a  short  time  before  the  commencement  of  the 
action,  and  that  since  their  discovery  he  has  not  cohabited 
with  the  defendant.  In  answer  to  the  complaint,  the  defendant 
denied  so  much  of  its  allegations  as  related  to  the  fraudulent 
representations,  and  set  up  an  earlier  marriage  with  the  plain- 
tiff in  1890,  which  was  consummated  by  cohabitation.  After 
the  joinder  of  issue,  the  defendant  moved  for  a  jury  trial,  and 
the  trial  court  framed  specific  questions  of  fact,  which  were 
tried  out  before  a  jury,  who  rendered  a  verdict  upon  each. 
The  first  question  was  whether  the  parties  had  been  earlier 
married  by  an  Italian  minister  as  alleged  by  the  defendant. 
To  this  question  the  jmy  answered,  "No."  The  second 
question  was  whether,  in  October,  1891,  or  prior  thereto,  the 
defendant,  for  the  purpose  of  inducing  the  plaintiff  to  marry 
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her,  falsely  and  fraudulently  represented  to  him  that,  during 
plaintiff's  absence  from  the  state,  she  had  given  birth  to  a 
male  child,  of  which  he  was  the  father,  and  whether  she  then 
and  there  produced  and  exhibited  said  child  to  him.  To  this 
question  the  jury  answered,  "Yes."  The  third  question  was 
whether  the  plaintiff,  relying  upon  such  representations  of 
the  defendant,  and  believing  the  same  to  be  true,  married  the 
defendant  in  November,  1891,  at  the  city  of  New  York.  To 
this  question  the  jury  answered,  "Yes."  The  fourth  question 
was  whether  said  defendant  gave  birth  to  said  male  child,  or 
to  any  child,  on  or  about  October  5,  1891.  To  this  question 
the  jury  answered,  "No."  Upon  the  action  coming  on  regu- 
larly to  be  heard  at  a  Special  Term,  the  court  adopted  these 
findings  of  the  jury,  and  filed  a  decision  embodying  the  facts 
established  by  the  verdict,  and,  further,  finding  that  at  the 
time  of  the  marriage  the  plaintiff  was  seized  of  real  estate  of 
the  value  of  $65,000,  as  the  defendant  well  knew;  that  there 
had  not  been  any  issue  of  the  marriage;  that  at  the  time  of  the 
marriage  the  parties  were,  and  ever  since  have  been,  residents 
of  the  state;  that  since  the  discovery  of  the  defendant's  fraud 
the  plaintiff  had  not  cohabited  with  her,  and  that  the  plaintiff 
was  entitled  to  a  judgment  annulling  his  marriage  with  the 
defendant.  The  judgment  entered  upon  the  decision  was 
appealed  from  by  the  defendant  to  the  Appellate  Division 
in  the  Second  Department,  where  it  was  reversed,  and  a  new 
trial  was  ordered.  From  the  order  of  reversal  the  plaintiff  has 
appealed  to  this  court. 

Gray,  J.  The  order  of  the  Appellate  Division  reversed 
upon  questions  of  law  only,  and  the  facts  as  found  by  the  trial 
court,  being  undisturbed  by  the  determination  of  the  Appellate 
Division,  must  be  taken  to  be  true. 

The  theory  of  the  decision  by  the  Appellate  Division,  as  I 
understand  it,  is  that  the  fraud  in  this  case  was  insufficient  to 
warrant  the  court  in  annulling  the  marriage  between  the 
parties,  and  that  the  considerations  of  public  policy  which 
environ  the  marriage  relation  as  a  status  so  far  take  it  out  of 
the  domain  of  ordinary  contracts  as  to  render  this  conclusion 
necessary.    It  was  considered  that  the  representations  of  the 


100  CONTRACT  OF  MARRIAGE 

defendant  "worked  no  wrong  for  which  the  law,  as  at  present 
estabhshed,"  would  afford  any  remedy,  in  the  right  to  an  an- 
nuhnent  of  the  marriage.  The  prevaihng  opinion  of  the 
learned  court  is  very  elaborate  and  clear,  and  its  conclusions 
are  deliberately  reached  upon  a  careful  consideration  of  the 
authorities.  In  my  opinion,  however,  it  errs  in  faiUng  to  give 
due  effect  to  the  statutory  provision  relating  to  the  annulment 
of  a  marriage  for  fraud,  and  in  not  giving  to  the  element  of  a 
free  and  true  consent  in  a  marriage  contract  that  high  im- 
portance which  it  has  in  contracts  generally. 

The  question,  therefore,  is  whether,  upon  facts  estabUshing 
that  the  consent  of  the  plaintiff  to  marry  the  defendant  was 
obtained  by  a  fraudulent  representation  and  by  a  strategem, 
causing  him  to  beheve  that  he  was  the  father  of  the  defendant's 
child,  the  fraud  was  of  such  a  material  nature  as  to  warrant 
the  court  in  decreeing  the  annulment  of  the  marriage  contract. 
The  law  of  this  state  with  respect  to  matrimonial  actions  is 
regulated  by  statute.  The  Revised  Statutes  early  conferred 
upon  the  chancellor  the  jurisdiction  to  declare  a  marriage  con- 
tract void  and  to  annul  the  marriage  (2  Rev.  St.  [1st  Ed.]  142), 
and  the  Code  of  CivU  Procedure,  into  which  their  provisions 
were  carried,  confers  a  general  jmisdiction  upon  the  coiuiis  of 
the  state,  which  may  be  called  into  exercise  for  certain  causes 
existing  at  the  time  of  the  marriage.  One  of  those  causes  is 
stated  to  be  when  "the  consent  of  one  of  the  parties  was  ob- 
tained by  force,  diu-ess,  or  fraud;"  and  the  only  limitation  im- 
posed, where  the  action  is  on  the  ground  of  fraud,  is  that  it 
must  appear  that  the  parties  have  not,  at  any  time  before  the 
commencement  of  the  action,  "voluntarily  cohabited  as  hus- 
band and  wife,  with  a  fuU  knowledge  of  the  facts  constituting 
the  fraud."  Code  of  Civ.  Proc,  §  1743,  subd.  4;  Id.  §  1750. 
This  language  is  broad,  and  warrants  but  the  one  reasonable 
construction  that  the  fraud  must  be  material  to  that  degree 
that,  had  it  not  been  practiced,  the  party  deceived  would  not 
have  consented  to  the  marriage. 

The  statutes  of  this  state  declare  that  marriage,  so  far  as  its 
vahdity  in  law  is  concerned,  is  a  civil  contract,  to  which  the 
consent  of  parties  capable  in  law  of  contracting  is  essential. 
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2  Rev.  St.  [1st  Ed.]  138.  It  certainly  does  differ  ir^iSC&^a&ry 
common-law  contracts  by  reason  of  its  subject-matter  and  of 
the  supervision  which  the  state  exercises  over  the  marriage  re- 
lation which  the  contract  institutes.  In  such  respects  it  is  sui 
generis.  While  the  marriage  relation,  in  its  legal  aspect,  has 
no  peculiar  sanctity,  as  a  social  institution,  a  due  regard  for 
its  consequences  and  for  the  orderly  constitution  of  society 
has  caused  it  to  be  regulated  by  laws  in  its  conduct  as  in  its 
dissolution.  Judge  Story  said  of  it  that  it  is  "something  more 
than  a  mere  contract.  It  is  rather  to  be  deemed  an  institution 
of  society,  founded  upon  the  consent  and  contract  of  the  par- 
ties; and  in  this  view  it  has  some  pecuUarities  in  its  nature, 
character,  operation,  and  extent  of  obUgation  different  from 
what  belong  to  ordinary  contracts."  Story's  Conflict  of  Laws, 
§  108,  note.  While,  then,  it  is  true  that  marriage  contracts 
are  based  upon  considerations  pecuhar  to  themselves,  and  that 
public  policy  is  concerned  with  the  regulation  of  the  family 
relation,  nevertheless  our  law  considers  marriage  in  no  other 
light  than  as  a  civU  contract.  Kujek  v.  Goldman,  150  N.  Y. 
176,  44  N.  E.  773,  34  L.  R.  A.  156,  55  Am.  St.  Rep.  670.  The 
free  and  full  consent  which  is  of  the  essence  of  all  ordinary 
contracts  is  expressly  made  by  the  statute  necessary  to  the 
validity  of  the  marriage  contract.  The  minds  of  the  parties 
must  meet  in  one  intention.  It  is  a  general  rule  that  every 
misrepresentation  of  a  material  fact,  made  with  the  intention 
to  induce  another  to  enter  into  an  agreement,  and  without 
which  he  would  not  have  done  so,  justifies  the  court  in  vacating 
the  agreement.  It  is  obvious  that  no  one  would  obligate  him- 
self by  a  contract  if  he  knew  that  a  material  representation, 
entering  into  the  reason  for  his  consent,  was  untrue.  There 
is  no  valid  reason  for  excepting  the  marriage  contract  from  the 
general  rule. 

In  this  case  the  representation  of  the  defendant  was  as  to  a 
fact,  except  for  the  truth  of  which  the  necessary  consent  of  the 
plaintiff  woiild  not  have  been  obtained  to  the  marriage.  It 
was  designed  to  create  a  state  of  mind  in  the  plaintiff,  the 
operation  of  which  would  be  to  yield  a  consent  to  marry  the 
defendant  in  the  beUef  that  he  was  rectifying  a  great  wrong. 
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The  minds  of  the  parties  did  not  meet  upon  a  common  basis  of 
operation.  The  artifice  was  such  as  to  deceive  a  reasonably 
prudent  person,  and  to  appeal  to  his  sense  of  honor  and  of  duty. 
The  plaintiff  had  a  right  to  rely  upon  the  defendant's  state- 
ment of  a  fact,  the  truth  of  which  was  known  to  her  and  un- 
known to  him,  and  he  was  under  no  obligation  to  verify  a 
statement  to  the  truth  of  which  she  had  pledged  herself.  It 
was  a  gross  fraud,  and,  upon  reason,  as  upon  authority,  I  think 
it  afforded  a  sufficient  ground  for  a  decree  annulling  the  mar- 
riage contract.  The  jurisdiction  of  a  court  of  equity  to  annul  a 
marriage  for  fraud  in  obtaining  it  was  early  asserted  in  this 
state  by  the  Court  of  Chancery,  at  a  time  when  the  limited 
powers  of  comlis  of  law  were  inadequate  for  the  purpose. 
This  jiuisdiction  was  expressly  rested  upon  the  general  power 
to  vacate  contracts  in  all  cases  where  they  had  been  procured 
by  fraud.  From  this  general  jurisdiction  of  equity  a  contract 
of  marriage  was  not  regarded  as  being  excepted  when  the 
assent  to  it  was  the  result  of  artifice  or  of  gross  fraud.  See 
Ferlat  v.  Gojoi^,  Hopk.  Ch.  478;  Burtis  v.  Burtis,  Id.  557.  If, 
as  it  was  observed  by  Chancellor  Sandford  in  Ferlat  v.  Gojon, 
supra,  no  instance  of  the  exercise  of  this  jurisdiction  was  to  be 
found  in  Engl3,nd,  it  was  because  the  ecclesiastical  or  spiritual 
courts  had  cognizance  of  matrimonial  causes;  but  he  said  "the 
jurisdiction  of  equity  in  cases  of  fraudulent  contracts  seems 
sufficiently  comprehensive  to  include  the  contract  of  marriage." 
In  Scott  V.  Shufeldt,  5  Paige  Ch.  43,  the  action  was  to  annul 
a  marriage  which  the  plaintiff  had  been  induced  to  enter  into 
in  order  to  escape  proceedings  under  the  bastardy  act,  which 
the  defendant  had  brought  against  him,  upon  her  oath  that  he 
was  the  father  of  her  child.  He  subsequently  ascertained  that 
the  child  was  by  a  negro.  Chancellor  Walworth  held  that: 
"If  the  mother,  at  the  time  she  charged  him  [the  complainant] 
as  the  putative  father,  and  induced  him  to  marry  her,  under 
the  supposition  that  the  child  might  be  his,  knowing  that  it 
was  not  his  child,  but  that  it  was  the  child  of  a  negro,  she  .  .  . 
intentionally  defrauded  the  complainant  in  such  a  manner  as  to 
authorize  the  court  to  declare  the  marriage  contract  a  nullity." 
The  power  that  was  deemed  by  the  Court  of  Chancery  to  be 
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inherent  in  the  court  in  the  exercise  of  its  equitable  jurisdiction 
in  cases  of  fraud  was  soon  thereafter  expressly  conferred  upon 
the  courts  by  the  Legislature  of  the  state.  In  Blank  v.  Blank, 
107  N.  Y.  91,  13  N.  E.  615,  the  action  was  to  set  aside  a  judg- 
ment annulling  a  marriage  contract  between  the  parties  upon 
the  ground  that  the  plaintiff  (the  former  wife)  had  been  in- 
duced, by  untrue  statements  as  to  the  law,  to  refrain  from  de- 
fending the  action.  The  fraud  upon  which  the  action  to  annul 
the  marriage  had  been  based  consisted  in  the  woman's  repre- 
sentation that  she  was  a  widow,  whereas  she  had  been  col- 
lusively  divorced  from  a  former  husband,  who  was  still  Uving. 
In  affirming  the  judgment  in  favor  of  the  defendant,  it  wa« 
said  by  Judge  Rapallo,  in  the  opinion,  that,  "whether  the 
marriage  between  the  defendant  and  the  plaintiff  was  legal  or 
illegal  as  matter  of  law,  the  fraud  by  which  she  was  charged 
with  having  induced  the  defendant  to  enter  into  the  contract 
was  sufficient  to  justify  the  court  in  setting  it  aside,  and  she 
does  not  in  any  manner  attempt  to  deny  that  she  was  guilty 
of  the  fraud  charged." 

Our  attention  has  been  called  to  cases  in  the  courts  of  this 
state  and  of  other  states,  which  seem  to  hold  a  different  doc- 
trine upon  the  subject  of  the  judicial  annulment  of  a  marriage 
contract.  Whatever  may  be  said  in  explanation  or  in  differ- 
entiation, I  think  it  is  sufficient  that  we  rely. upon  the  plain 
provision  of  our  statute  and  upon  the  application  to  the  case 
of  a  contract  of  marriage  of  those  salutary  and  fundamental 
rules  which  are  applicable  to  contracts  generally  when  deter- 
mining their  vahdity.  If  the  plaintiff  proves  to  the  satisfaction 
of  the  court  that  through  misrepresentation  of  some  fact  which 
was  an  essential  element  in  the  giving  of  his  consent  to  the  con- 
tract of  marriage,  and  which  was  of  such  a  nature  as  to  de- 
ceive an  ordinarily  prudent  person,  he  has  been  victimized, 
the  court  is  empowered  to  annul  the  marriage.  Such  was  the 
judgment  of  the  trial  court  upon  the  facts  in  this  case,  and  I 
think  that  the  learned  justices  of  the  Appellate  Division,  who 
concurred  in  reversing  that  judgment,  were  in  error  in  holding 
that  the  law  of  this  state  afforded  no  remedy  to  the  plaintiff. 

The  order  appealed  from  should  be  reversed,  and  the  judg- 
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ment  entered  upon  the  findings  of  the  Special  Term  should  be 
affirmed,  with  costs  to  the  plaintiff  in  the  Appellate  Division 
and  in  this  court. 

Parker,  C.  J.,  and  Bartlett,  Haight,  Martin,  Cullen, 
and  Werner,  JJ.,  concur. 

Order  reversed,  etc' 

Marriage  Under  Duress 

TODD  ».  TODD 

149  Pa.  St.  60.— 1892 

Argued  April  6,  1892.  Appeal  No.  273,  Jan.  T.,  1892,  by 
appellant,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  June  T.,  1888, 
No.  23,  dismissing  hbel  in  divorce.  Before  Paxson,  C.  J., 
Sterrett,  WiUiams,  McCollum  and  Heydrick,  JJ. 

An  answer  having  been  filed,  the  case  was  referred  to  Thomas 
B.  Reeves,  as  master;  and  he  reported  in  favor  of  granting  the 
divorce.  The  facts  appear  in  the  following  opinion  of  the 
court  below,  by  Pennypacker,  J.,  sustaining  exceptions  to  the 
master's  report : 

"It  is  admitted  that  the  parties  to  this  proceeding  in  divorce 
had  had  ilUcit  intercourse  some  time  in  January,  1885,  and  that 
they  were  married  March  12,  1885.  The  libel  charges  that  the 
respondent  did,  by  fraud,  covin,  deceit  and  duress,  practiced 
on  the  hbelant,  directly  previous  to  the  time  of  said  marriage, 
cause  him  to  become  a  party  to  said  marriage  ceremony,  by 
representing  to  him  that  she  was  pregnant  and  with  child  as  a 
result  of  illicit  intercourse  with  libelant;  and,  by  threats  of 
bodily  harm,  made  through  her  sons  and  other  persons,  and 

'  The  liberality  of  the  doctrine  of  the  Di  Lorenzo  case  is  reflected  in  various 
decisions  of  the  lower  courts  in  New  York,  in  cases  of  annulment  of  marriage 
for  fraud,  see  Domschke  T).Domschke,  138  App.Div.  454;  Robert  v.  Robert,  87 
Misc.  629;  Sobol  v.  Sobol,  88  Misc.  277;  Libman  ».  Libman,  102  Misc.  443. 

For  a  comparative  statement  of  the  English,  American,  French,  Italian, 
German,  Swiss  and  Brazilian  laws  in  regard  to  annulment  of  marriage  for 
fraud,  see  Lorenzen,  "Mistake  or  fraud  as  a  ground  for  annulling  marriage," 
28  Yale  Law  Journal,  272. 
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by  anonymous  letters,  which  Ubelant  has  since  ascertained 
were  written  by  the  respondent,  procured  and  induced  the 
Ubelant  against  his  own  free  will  to  become  a  party  to  said 
marriage  ceremony. 
"The  act  of  May  8th,  1854,  provides,  inter  alia,  that  a  divorce 
may  be  granted  'where  the  alleged  marriage  was  procured  by 
fraud,  force,  or  coercion,  and  has  not  been  subsequently  con- 
firmed by  the  acts  of  the  parties.' 

"The  grounds  upon  which  the  court  is  asked  to  grant  this 
divorce  are,  that  the  respondent  procured  the  marriage  by 
fraud  and  by  duress  per  minas.  The  alleged  fraud  consists  in 
the  fact  that  the  respondent  told  the  Ubelant  before  the  mar- 
riage that  she  was  pregnant  in  consequence  of  the  intercourse 
between  them.  In  order  to  constitute  a  fraud  it  is  necessary 
that  the  statement  should  be  untrue  in  fact  and  that  the  libelant 
should  have  been  deceived  by  it.  The  respondent  testified 
that  she  was  pregnant  at  the  time  and  subsequently  had  a 
miscarriage.  There  was  nothing  to  corroborate  her  statement 
except  the  testimony  of  a  woman  who  judged  by  appearance, 
and  whose  testimony  was  shaken  by  testimony  upon  the  part 
of  experts,  that  she  could  not  form  a  correct  conclusion  in  this 
way.  The  master  has  found  as  a  fact  that  the  statement  was 
untrue.  But  was  the  Ubelant  deceived  by  it?  The  intercourse 
occiured  in  January,  and  the  marriage  took  place  March  12, 
following.  It  may  well  be  doubted  whether  a  woman  within 
that  period  could  herself  have  any  certainty  as  to  her  condi- 
tion. He  nowhere  says  that  he  believed  the  statement  to  be 
true,  and,  in  fact,  the  only  inference  to  be  drawn  from  his  testi- 
mony is  that  he  did  not  beUeve  it.  He  says:  'About  a  week 
after  the  intercourse  referred  to  by  me  she  informed  me  that 
she  was  pregnant,  and  she  persisted  in  stating-  this  up  to  the 
time  of  the  marriage.  When  she  first  told  me  she  was  pregnant, 
I  told  her  that  could  not  be,  because  I  thought  she  was  too  old.' 
There  is  no  evidence  of  his  reliance  upon  or  even  beUef  in  the 
truth  of  her  representation  at  the  time  of  the  marriage.  It  is 
doubtful  whether  such  a  representation,  even  if  false  and  relied 
upon  in  good  faith,  would  constitute  sufficient  ground  for  grant- 
ing a  divorce.     Hoffman  v.  Hoffman,  30  Pa.  417.    It  is  not 
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allied  that  there  was  any  force  used  to  compel  the  marriage, 
and  in  order  to  justify  a  divorce  under  the  statute,  upon  the 
ground  of  threats,  they  must  be  such  threats  against  the  life 
or  to  do  bodily  harm  as  would  overpower  the  judgment  and 
coerce  the  will.  There  must  be  such  a  mental  condition,  as  a 
result  of  the  threats,  that  the  Ubelant  did  not  and  could  not  in 
reality  consent  to  the  marriage.  It  does  not  appear,  from  the 
evidence,  that  the  respondent  made  or  knew  of  any  threats 
against  the  libelant.  She  had  two  sons  who  were  yoimg  men. 
One  of  them,  at  the  commencement  of  a  dental  college  in  Balti- 
more, on  the  5th  of  March  preceding  the  marriage,  pointed  a 
cocked  pistol  at  the  head  of  a  brother  of  the  libelant,  and  by 
this  means  obtained  the  diploma  of  the  Ubelant.  At  the  same 
time  he  said  that  he  would  hunt  the  libelant  until  he  found  him 
and  then  shoot  him.  These  facts  were  communicated  to  the 
libelant.  Dr.  Winder,  one  of  the  witnesses,  testified  that  a  son 
of  the  respondent  said  to  him,  that  'if  George  Todd  did  not 
marry  his  mother  he  intended  to  kill  him;'  and  further,  that 
he,  witness,  was  'perfectly  satisfied  that  they  would  have 
killed  him,'  but  whether  or  not  this  was  brought  to  the  knowl- 
edge of  the  Ubelant  does  not  appear.  The  libelant  was  a  man 
twenty-seven  years  of  age.  He  was  in  Syracuse,  New  York, 
and  the  respondent  and  her  sons  were  in  Baltimore.  The  li- 
belant, in  his  examination  in  chief,  said  nothing  as  to  the  effect 
of  these  threats  upon  him  or  upon  his  actions  in  consenting  to 
the  marriage,  but,  on  cross-examination,  he  testified:  'Q.  Do 
you  say  it  was  through  any  fear  of  bodily  harm  that  you  were 
induced  to  marry  the  respondent?  A.  I  do.'  This  is  the  only 
evidence  there  is  to  prove  the  coercion  required  by  the  statute. 
Dr.  Winder  wrote  to  the  Ubelant,  promising  to  protect  him 
from  any  violence  on  the  part  of  the  sons  of  the  respondent  until 
the  marriage  ceremony  would  be  performed.  The  Ubelant  went 
of  his  own  wiU  to  Baltimore,  and  the  ceremony  was  performed 
by  a  clergyman  in  the  presence  only  of  Dr.  Winder  and  a  wife 
of  one  of  the  sons  of  the  respondent.  No  force  and  no  threats 
were  at  that  time  made. 

"Dr.  Winder  testified  as  to  a  contemporary  conversation 
with  the  libelant:  'He  said  either  that  he  was  going  to,  or  that 
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he  had  married  Mrs.  Finney  out  of  respect  for  Dr.  Finney,  and 
to  remedy  the  wrong  he  had  done  him,  and  that  he  would  never 
live  with  her  as  his  wife,  and  that  she  would  never  see  him  again 
after  the  ceremony.  That  he  intended  to  apply  for  a  divorce. 
This  conversation  did  occur  prior  to  the  marriage.' 

"The  libelant  left  the  respondent  immediately  after  the  mar- 
riage and  the  same  day  wrote  to  her : 

'"Mrs.  Finney:  I  cannot  call  you  by  another  name  although 
you  have  it.  I  have  this  day  done  that  which  will  save  your 
family  and  yourself,  and  only  did  it  for  your  sons,  WilUe  and 
Gordon,  and  your  daughter's  sake,  not  for  yoiirs.  You  knew 
you  were  trying  to  do  wrong,  and  the  idea  of  your  ever  thinking 
of  me  is  ridiculous.    I  cannot  express  my  contempt  for  you.' 

"It  seems,  therefore,  to  be  reasonably  clear  that,  while  there 
were  threats  of  bodily  harm  made  by  the  sons,  the  libelant  was 
not  coerced  by  these  threats,  but  that  he  was  induced  to  enter 
into  the  marriage  in  order  to  remedy  the  wrong  and  save  her 
family  from  disgrace,  in  the  hope  of  speedily  securing  a  divorce. 

"Neither  of  the  grounds  necessary  to  bring  the  case  within 
the  statute  is  made  out,  and  the  exceptions  are,  therefore, 
sustained." 

The  libel  was  subsequently  dismissed. 

Error  assigned  was  the  dismissal  of  the  libel. 

Per  Curiam,  April  25,  1892: 

While  it  may  seem  harsh  to  refuse  the  libelant  a  divorce,  we 
are  clearly  of  opinion  that  he  has  not  made  out  a  case  within 
the  act  of  assembly.  The  learned  judge  of  the  court  below 
has  given  sufficient  reasons  for  his  decree,  which  render  a  dis- 
cussion of  the  case  here  unnecessary. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellant.^ 

^  Upon  the  conflict  as  to  whether  a  marriage  under  duress  is  void  or  void- 
able, see  7  Columbia  Law  Review,  128;  L.  R.  A.  1916  C,  706. 
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Marriage  in  Jest 

McCLURG  V.  TERRY 
21  N.  J.  Eq.  225—1870 

The  Chancellor.  The  complainant  seeks  to  have  the  cere- 
mony of  marriage  performed  between  herself  and  the  defend- 
ant, in  November,  1869,  declared  to  be  a  nullity.  The  ground 
on  which  she  asks  this  decree  is,  that  although  the  ceremony  wa^ 
actually  performed,  and  by  a  justice  of  the  peace  of  the  county, 
it  was  only  in  jest,  and  not  intended  to  be  a  contract  of  mar- 
riage, and  that  it  was  so  imderstood  at  the  time  by  b6th  parties, 
and  the  others  present;  and  that  both  parties  have  ever  since 
so  considered  and  treated  it,  and  have  never  lived  together  or 
acted  towards  each  other  as  man  and  wife.  The  bill  and  answer 
both  state  these  as  the  facts  of  the  case,  and  that  neither  party 
intended  it  as  a  marriage,  or  was  willing  to  take  the  other  as 
husband  or  wife.  These  statements  are  corroborated  by  the 
witnesses  present.  The  complainant  is  an  infant  of  nineteen 
years,  and  had  returned  late  in  the  evening  to  Jersey  City,  from 
an  excursion  with  the  defendant  and  a  number  of  young  friends, 
among  whom  was  a  justice  of  the  peace,  and  all  being  in  good 
spirits,  excited  by  the  excursion,  she  in  jest  challenged  the  de- 
fendant to  be  married  to  her  on  the  spot;  he  in  the  same  spirit 
accepted  the  challenge,  and  the  justice  at  their  request  per- 
formed the  ceremony,  they  making  the  proper  responses.  The 
ceremony  was  in  the  usual  and  proper  form,  the  justice  doubt- 
ing whether  it  was  in  earnest  or  in  jest.  The  defendant  es- 
corted the  complainant  to  her  home,  and  left  her  there  as  usual 
on  occasions  of  such  excm-sions;  both  acted  and  treated  the 
matter  as  if  no  ceremony  had  taken  place.  After  some  time 
the  friends  of  the  complainant  having  heard  of  the  ceremony, 
and  that  it  had  been  formally  and  properly  performed  before 
the  proper  magistrate,  raised  the  question  and  entertained 
doubts  whether  it  was  not  a  legal  marriage;  and  the  justice 
meditated  returning  a  certifipate  of  the  marriage  to  be  recorded 
before  the  proper  officer.    The  bill  seeks  to  have  the  marriage 
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declared  a  nullity,  and  to  restrain  the  justice  from  certifying 
it  for  record. 

Mere  words,  without  any  intention  corresponding  to  them, 
will  not  make  a  marriage  or  any  other  civil  contract.  But  the 
words  are  the  evidence  of  such  intention,  and  if  once  exchanged, 
it  must  be  clearly  shown  that  both  parties  intended  and  under- 
stood that  they  were  not  to  have  effect.  In  this  case  the  evi- 
dence is  clear  that  no  marriage  was  intended  by  either  party; 
that  it  was  a  mere  jest  got  up  in  the  exuberance  of  spirits  to 
amuse  the  company  and  themselves.  If  this  is  so,  there  is  no 
marriage.    On  this  part  of  the  case  I  have  no  difficulty.    .    .    . 

I  am  satisfied  that  this  court  has  the  power,  and  that  this  is  a 
proper  case  to  declare  this  marriage  a  nullity. 


CHAPTER  III 

HUSBAND  AND  WIFE 

Wife's  Ante-nuptial  Contracts  with  Third  Persons 

LAMB  V.  BELDEN 
16  Ark.  539.-1855 

Ereor  to  the  Circuit  Court  of  Arkansas  County. 

Mr.  Justice  Scott.  This  action  was  commenced  by  attach- 
ment. The  declaration  shows  a  promissory  note  executed 
by  Lamb's  wife,  when  a  feme  sole,  and  her  subsequent  inter- 
marriage with  Lamb.  The  attachment  was  levied  in  April, 
1854,  upon  goods,  wares  and  merchandise,  which  were  taken 
into  the  custody  of  the  sheriff.  At  the  October  Term,  1854, 
of  the  Arkansas  Circuit  Court,  in  which  this  cause  was  then 
pending.  Lamb  pleaded  that  since  the  institution  of  this  suit, 
to  wit:  on  the  1st  day  of  October,  1854,  his  then  late  wife  afore- 
said departed  this  life,  whereby  be  became  exonerated  from 
liability  on  the  demand  in  the  declaration  mentioned.  To  this 
plea  the  Beldens  interposed  a  demurrer,  which  the  court  sus- 
tained, and  Lamb,  electing  to  rest,  the  Beldens  suggested  and 
proved  the  death  of  Mrs.  Lamb,  since  the  commencement  of 
this  suit,  and  the  court  ordered  it  to  abate  as  to  her,  and  pro- 
ceeded to  render  final  judgment  against  Lamb,  who  has  brought 
the  case  here  by  writ  of  error. 

The  authorities  distinctly  show  that  the  husband  is  not 
liable  after  the  death  of  his  wife  for  debts  contracted  by  her 
while  a  feme  sole,  imless  judgnjient  has  been  recovered  therefor 
against  him  in  the  lifetime  of  his  wife.  Her  death  extinguishes 
forever  all  such  liabiUties,  not  at  that  time  in  judgment  against 
him.  And  this  is  the  rule,  both  at  law  and  in  equity,  although 
the  husband  may  have  received  a  fortune  by  his  wife,  (besides 
the  authorities  cited  by  the  counsel  for  the  plaintiff  in  error 

no 
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to  this  point,  see  Morrows  v.  Whitesides'  Ex.,  10  B.  Mon.  412; 
Buckner  v.  Smith,  4  Dessau.  R.  371 ;  Witherspoon  v.  Dubose,  1 
Bayle's  Ch.  R.  166;  Henning's  Edition  of  Noyes'  Mqxims,  35). 

Under  the  attachment  laws  of  this  state,  the  property 
attached,  in  case  it  be  not  released  m  the  manner  provided, 
or  its  proceeds,  if  perishable,  is  to  remain  in  the  hands  of  the 
officer  to  abide  the  judgment  of  the  court  on  the  plaintiff's 
demand.  Thus  the  lien  created  by  the  statute  can  never  be 
of  any  avail  to  the  plaintiff  until  he  obtains  a  judgment  in  his 
fator  upon  his  demand.  Until  then,  his  lien  is  inchoate  and 
imperfect.  If  he  fails  to  establish  his  claim,  and  judgment  is 
rendered  against  him,  his  inchoate  lien  vanishes  at  once.  Thus 
it  is  essentially  dependent  upon  the  judgment  to  be  rendered 
in  the  cause;  where,  therefore,  the  defendant  interposes  by  his 
plea,  as  in  this  case,  an  insuperable  obstacle  to  any  judgment 
upon  the  plaintiff's  demand  in  his  favor,  this  inchoate  lien  must 
necessarily  be  at  end  in  the  judgment  that  will  be  rendered 
upon  such  a  plea.    .    .    . 

In  the  case  before  us  the  law  act^  upon  the  remedy  by  ex- 
tinguishing the  right  which  was  dependent  for  its  life  upon  the 
life  of  the  wife. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

GRAY  V.  THACKER 
4  Ala.  136.— 1842 

Error  in  the  Circuit  Court  of  Coosa. 

Action  of  debt  commenced  by  the  defendant  against  the 
plaintiff  in  error  before  a  justice  of  the  peace. 

Plaintiff  states  that  Caroline  Burton  made  her  note,  payable 
to  the  plaintiff  for  twenty-one  dollars  and  fifty  cents,  for  value 
received,  dated  4th  February,  1839,  and  due  one  day  after 
date.  Since  the  making  of  said  note,  and  before  the  commence- 
ment of  this  suit,  she  has  married  said  defendant,  whereby 
he  became  liable  to  pay  said  note  to  the  plaintiff.  Damage 
fifty  dollars. 

To  this  statement  the  defendant  craved  oyer  of  the  warrant, 
and  pleaded  in  abatement  a  variance  between  the  warrant 
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and  the  statement,  in  this,  that  the  warrant  was  sued  out 
against  Gray  alone,  and  the  statement  was  against  him  and 
his  wife. 

To  this  plea  the  plaintiff  demurred,  which  the  court  sus- 
tained, and  gave  judgment  for  the  plaintiff  for  the  debt. 

From  this  judgment  this  writ  is  prosecuted  by  the  defendant 
who  assigns  for  error — 

1.  The  judgment  of  the  court  sustaining  the  demurrer. 

2.  In  giving  judgment  against  plaintiff  in  error. 

3.  In  giving  judgment  against  plaintiff  in  error  alone,  while 
the  statement  is  against  him  and  his  wife. 

Ormond,  J.  We  consider,  that  in  accordance  with  the 
liberality  which  has  always  been  extended  towards  proceed- 
ings before  justices  of  the  peace,  by  this  court,  the  warrant 
may  be  considered  as  sued  out  against  the  plaintiff  and  wife 
jointly,  and  that  the  statement  follows  the  warrant.  But 
the  judgment  being  against  the  defendant  alone,  cannot  be 
sustained.  The  judgment  must  be  against  all  who  are  parties 
to  the  writ  and  declaration;  and  especially  in  a  case  like  the 
present,  where,  if  the  judgment  were  properly  rendered,  in  the 
event  of  the  death  of  the  husband,  would  survive  against  the 
wife,  but  as  this  judgment  is  rendered  would  survive  against 
the  representative  of  the  husband. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

Wife's  Post-nuptial  Contracts  with  Third  Persons 

FARRAR  V.  BESSEY 
24  Vt.  89.— 1852 

Book  account.  The  action  was  commenced  before  a  justice 
of  the  peace,  and  came  to  the  Coimty  Court  by  appeal.  Judg- 
ment to  accoimt  was  rendered  in  the  County  Court,  and  an 
auditor  was  appointed,  who  reported  the  facts. 

Upon  these  facts,  the  Coimty  Court  rendered  judgment 
for  the  defendants  upon  the  report.    Exceptions  by  plaintiff. 

RoTCE,  Ch.  J.  This  was  an  action  of  book  account,  brought 
to  recover  a  balance  claimed  to  be  due  from  the  wife.    The 
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whole  of  the  plaintiff's  account,  except  one  item  of  fifty  cents, 
on  the  debit  side,  and  two  items  of  credit,  amounting  to  two 
dollars  and  fifty  cents,  accrued  before  the  intermarriage  of 
the  defendants.  They  presented  no  account  before  the  auditor, 
but  relied  on  the  statute  of  limitations.  To  this  defence  two 
answers  were  attempted  before  the  auditor,  but  only  one  of 
them  is  now  insisted  on.  This  is  based  upon  the  fact,  that  the 
three  items  referred  to  accrued  within  six  years  before  the 
commencement  of  the  action.  And  these  entries  are  foimd 
to  have  been  justified  by  real  transactions  between  the  parties. 
But  the  report  shows  that  this  part  of  the  account  accrued 
after  the  defendants  had  intermarried.  When  it  accrued,  the 
wife  was  no  longer  capable  of  contracting  a  debt  against  her- 
self, nor  was  she  entitled  to  claim  the  benefit  of  these  credits, 
except  as  payments  made  by  her  husband  upon  her  debt.  In 
legal  effect,  this  part  of  the  account  arose  between  the  plain- 
tiff and  the  husband  alone;  so  that  the  account  properly  exist- 
ing with  the  wife,  was  not  brought  down  to  a  time  within  the 
six  years.  Gay  et  ux.  v.  Estate  of  Rogers,  18  Vt.  342.  It  is 
found  by  the  auditor,  however,  that  the  services  of  the  wife, 
which  constituted  these  two  items  of  credit,  were,  by  the  ex- 
press consent  of  both  defendants,  received  to  be  apphed  in 
part  payment  of  the  previous  account  against  the  wife.  They 
must  have  the  application  which  was  then  intended.  And 
the  general  rule  is,  that  the  admission  of  a  debt  by  part  pay- 
ment, is  sufficient  to  warrant  the  implication  of  a  new  promise 
to  pay  the  unsatisfied  balance.  Strong  v.  McConnell,  5  Vt. 
338;  Joslyn  v.  Smith,  13  Vt.  353;  Mimson  v.  Rice,  and  Sanderson 
V.  Milton  Stage  Co.,  18  Vt.  53,  107. 

But  to  authorize  the  impUcation  of  such  new  promise,  from 
part  payment,  or  other  acknowledgment,  of  a  debt,  the  party 
whose  promise  is  implied  must  be  legally  capable  of  making  a 
valid  and  binding  express  promise.  And  as  a.  feme  covert  cannot 
make  such  a  promise  in  her  own  right,  especially  while  living 
with  her  husband,  it  follows  that  no  effectual  promise  of  the 
wife  can  be  implied  in  the  present  case,  from  the  fact  of  this 
part  payment  of  her  debt.  This  is  a  legitimate  and  obvious 
conclusion,  from  the  doctrine  held  in  Pittam  v.  Foster  et  al.. 
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8  C,  L.  R.  67.  And  we  think  it  must,  from  the  decision  of  this 
court  in  Powers  v.  Southgate  and  Wife,  15  Vt.  471,  that  no 
promise  of  the  husband,  which  could  affect  the  rights  of  his 
wife,  imder  the  statute  of  Umitations,  was  to  be  impUed  from 
the  payment  made  by  him.  The  cause  of  action  against  the 
wife,  was  therefore  barred;  and  the  present  suit,  founded  on 
the  assumption  of  her  continuing  UabiUty,  could  not  be  sus- 
tained. 'ITie  judgment  of  the  County  Court  is  accordingly 
aflSrmed. 

SHEPPARD  V.  KINDLE 

3  Humph.  (Term.)  80.— 1842 

Green,  J.  The  declaration  in  this  case  sets  out  as  the  cause 
of  action,  that  Nicy  B.  Sheppard,  then  and  still  being  the  wife 
of  George  P.  Sheppard,  on  the  9th  of  August,  1838  (together 
with  Allen  B.  Lane  and  B.  Edmundson  who  are  not  sued), 
made  her  promissory  note,  payable  ninety  days  after  date,  by 
which  she  promised  to  pay  the  plaintiff  three  hundred  dollars. 
In  the  court  below,  the  plea  was  withdrawn  and  a  judgment 
was  taken  nil  dicit,  and  a  motion  in  arrest  of  judgment  made 
and  overruled. 

It  is  not  insisted  here  that  the  note  executed  by  Nicy  B. 
Sheppard,  a  feme  covert,  created  any  legal  obligation  on  her,  or 
her  husband  George  P.  Sheppard;  but  it  is  said  her  coverture 
should  have  been  pleaded  in  abatement.  When  a  feme  covert 
executes  an  obhgation,  and  afterwards  marries  and  is  sued 
alone,  the  plea  in  abatement,  because  the  husband  is  not 
joined,  is  the  proper  defence.  In  that  case,  the  defence  does  not 
go  to  the  cause  of  action,  but  the  form  in  which  it  is  brought. 
But  in  the  present  case,  there  is  no  sufficient  cause  of  action. 
The  note  executed  by  the/eme  covert  creates  no  right  of  action 
against  her,  or  her  husband.  Consequently,  if  the  facts  had 
not  appeared  in  the  declaration,  a  plea  in  bar  would  have  been 
the  proper  defence.  But  the  declaration  sets  out  the  facts 
which  show  there  is  no  cause  of  action,  and  consequently  it  is 
bad  upon  general  demurrer,  or  may  be  taken  advantage  of  by 
motiou  in  arrest  of  judgment,     We  think,  therefore,  the  judg- 
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ment  should  have  been  arrested,  and  the  Circuit  Court  refus- 
ing to  do  so,  the  judgment  must  be  reversed. 

FOSTER  V.  WILCOX 
10  R.  I.  443.-1873 

Action  of  covenant  to  recover  damages  for  a  breach  of 
covenant  of  quiet  enjoyment  given  by  the  defendant's  ancestor. 

DuRFEE,  J.  This  is  an  action  to  recover  damages  for  the 
breach  of  a  covenant  of  quiet  enjoyment  contained  in  a  lease 
to  the  plaintiff,  executed  May  26,  1840,  by  Horace  A.  Wilcox 
and  Sally  B.  Wilcox,  his  wife.  The  plaintiff  was  evicted  from 
a  portion  of  the  demised  premises  by  the  holders  of  the  right- 
ful title,  in  August,  1861,  during  the  continuance  of  the  lease, 
and  in  the  lifetime  of  "the  lessors.  The  action  is  prosecuted 
against  the  defendants  as  the  heirs-at-law  and  devisees  of  the 
said  Sally  B.  Wilcox.  The  case  is  tried  to  the  court,  trial  by 
jury  having  been  waived. 

The  first  question  presented  is  whether  the  action  can  be 
maintained, — the  objection  to  its  maintenance  being  that  the 
covenant  of  a  married  woman  does  not  bind  her,  and  conse- 
quently cannot  bind  her  heirs  or  devisees.  The  plaintiff's 
counsel  admits  that  the  action  would  not  lie  against  Sally  B. 
Wilcox,  if  she  were  alive,  but  contends,  nevertheless,  that  the 
covenant  is  not  so  wholly  void  that  an  action  cannot  be  main- 
tained for  a  breach  thereof  against  her  heirs  and  devisees. 
The  argument  seems  to  imply  or  assume  that  the  obstacle  to 
the  enforcement  of  th6  contracts  of  a  married  woman  is  not 
her  inability  to  contract  but  her  imniunity  from  suit.  If  this 
were  so,  hol^ever,  her  exemption  would  continue  only  during 
her  coverture.  Her  exemption  is  much  more  absolute.  The 
strongest  cases  against  her  subject  her  to  hability  only  in  case 
of  a  new  provision  made  after  she  has  become  discovert;  Lee 
V.  Muggeridge,  5  Taunt.  35;  Franklin  v.  Beatty,  27  Miss.  347; 
while  a  still  more  authoritative  current  of  decision  is  to  the 
effect  that  her  contract  made  during  coverture  is  not  aflBrmable 
even  by  a  new  provision  after  she  becomes  discovert,  without 
a  consideration;  Lloyd  v.  Lee,  1  Str,  94;  Meyer  v.  Howarth, 
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8  Ad.  &  EL  467;  Wennall  v.  Adney,  3  B.  &  P.  247,  note;  Wat- 
kins  V.  Halstead,  2  Sandf.  311;  Littlefield  v.  Shee,  2  B.  &  Ad. 
811;  unless,  at  least,  the  consideration  of  the  original  contract 
was  a  benefit  personally  received  by  her.  Goulding  v.  David- 
son, 26  N.  Y.  604. 

The  plaintiff's  counsel  refers  to  cases  which  hold  that  a 
widow  is  bound  by  the  covenants  contained  in  a  lease  of  her 
lands,  executed  by  her  and  her  husband  during  his  Ufe,  but 
not  in  a  way  to  bind  her,  in  case  she  accepts  the  rent  after  his 
death.  See  Wotton  v.  Hele,  3  Saund.  (Wms.  ed.),  180.  But 
these  cases,  in  so  far  as  they  are  authoritative,  do  not  appear 
to  hold  that  the  covenants  have  any  validity  against  her  pre- 
vious to  her  acceptance  of  the  rent;  but  only  that  by  accepting 
the  rent  she  affirms  the  lease  and  her  covenants  therein,  and 
thus  gives  them  vaUdity.  Worthington's  Lessee  v.  Young,  6 
Ohio,  313,  335.  In  the  case  at  bar,  it  is  doubtfiil  if  an  accept- 
ance of  the  rent  could  be  construed  to  have  any  such  effect; 
for,  aside  from  the  covenants,  the  lease  is  valid  without  any 
aflBrmation.  But  if  it  be  otherwise,  there  has  been  no  accept- 
ance of  any  rent,  since  the  death  of  Horace  A.  Wilcox,  for  that 
portion  of  the  demised  premises  from  which  the  plaintiff  has 
been  evicted;  and  certainly  if  an  affirmation  is  to  be  impHed 
from  an  acceptance  of  rent,  it  can  be  implied  only  to  the  ex- 
tent to  which  the  rent  has  been  accepted. 

The  plaintiff's  counsel  refers  to  the  cases  of  Nash  v.  Spofford, 
10  Met.  192,  and  Hill's  Lessee  v.  West,  8  Ohio,  226,  which  hold 
that  a  covenant  of  warranty  in  the  deed  of  a  married  woman 
is  operative  against  her  by  way  of  estoppel.  But  the  courts 
which  allow  the  covenant  this  negative  efficacy  do  not  allow 
it  any  other  effect;  Fowler  v.  Shearer,  7  Mass.  l-f;  Colcord  v. 
Swan,  7  Mass.  291;  Wadleigh  v.  Sutton,  6  N.  H.  17;  and  there 
are  cases  which  hold  that  the  covenant  is  not  operative  even 
by  way  of  estoppel  to  transfer  an  after-acquired  title.  Jackson 
V.  Vanderheyden,  17  Johns.  167;  Den  v.  Demarest,  1  Zab.  525, 
541.    And  see  Wight  v.  Shaw,  5  Gush.  56,  66.    .    .    . 

Judgment  must  be  given  for  the  defendants  for  their  costs. 
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GREGORY  V.  PIERCE 
4  Met.  (Mass.)  478.— 1842 

Assumpsit  on  a  promissory  note,  signed  by  the  defendant 
in  the  presence  of  an  attesting  witness,  dated  October  6th, 
1825,  and  payable  to  Putnam  &  Gregory,  partners,  of  whom 
the  plaintiff  is  survivor. 

"The  defendant  was  married  to  Vamey  Pierce,  Jr.,  in  1806, 
who,  in  1816,  became  insolvent,  and  left  her  and  went  out  of 
the  commonwealth,  and  did  not  return  till  1818,  when  he  came 
back  and  remained  with  her  about  a  week.  He  then  left  her 
and  went  to  Ohio,  where  he  remained  till  his  death  in  1832. 
He  made  no  provision  for  the  support  of  his  wife  and  family, 
after  he  left  her  in  1816;  but  she  supported  herself  and  family, 
after  he  left  her,  by  her  own  labor,  contracting  debts  and  mak- 
ing contracts  in  her  own  name.  Putnam  &  Gregory  employed 
her  to  do  work  for  them,  and  supplied  her  with  necessaries  for 
the  support  of  herself  and  family;  and  the  note  in  suit  was 
given  for  the  balance  of  account  between  the  parties." 

Judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Shaw,  C.  J.  The  principle  is  now  to  be  considered  as  es- 
tablished in  this  state,  as  a  necessary  exception  to  the  rule  of 
the  common  law,  placing  a  married  woman  under  disability 
to  contract  or  maintain  a  suit,  that  where  the  husband  was 
never  within  the  commonwealth,  or  has  gone  beyond  its  juris- 
diction, has  wholly  renounced  his  marital  rights  and  duties, 
and  deserted  his  wife,  she  may  make  and  take  contracts,  and 
sue  and  be  sued  in  her  own  name,  as  a  feme  sole.  It  is  an  ap- 
plication of  an  old  rule  of  the  common  law,  which  took  away 
the  disability  of  coverture  when  the  husband  was  exiled  or  had 
abjured  the  realm.  Gregory  v.  Paul,  15  Mass.  31;  Abbot  v. 
Bayley,  6  Pick.  89.  In  the  latter  case,  it  was  held,  that  in  this 
respect,  the  residence  of  the  husband  in  another  state  of  these 
United  States  was  equivalent  to  a  residence  in  any  foreign 
state;  he  being  equally  beyond  the  operation  of  the  laws  of  the 
commonwealth,  and  the  jurisdiction  of  its  courts. 

But  to  accompUsh  this  change  in  the  civil  relations  of  the 
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wife,  the  desertion  by  the  husband  must  be  absolute  and  com- 
plete; it  must  be  a  voluntary  separation  from  and  abandonment 
of  the  wife  embracing  both  the  fact  and  intent  of  the  husband 
to  renounce  de  facto,  and  as  far  as  he  can  do  it,  the  marital  re- 
lation, and  leave  his  wife  to  act  as  feme  sole.  Such  is  the  re- 
nunciation, coupled  with  a  continued  absence  in  a  foreign 
state  or  country,  which  is  held  to  operate  Uke  an  abjuration 
of  the  reahn. 

In  the  present  case,  the  court  are  of  opinion,  that  the  cir- 
cumstances stated  are  not  sufficient  to  enable  the  court  to  de- 
termine whether  the  husband  had  so  deserted  his  wife,  when 
the  note  in  question  was  given.  The  only  facts  stated  are, 
that  he  was  insolvent  when  he  went  away;  that  he  was  absent, 
residing  seven  or  eight  years  in  Ohio;  that  he  made  no  pro- 
vision for  his  wife  and  her  family,  after  1816;  and  that  she 
supported  herself  and  them  by  her  own  labor.  But  it  does  not 
appear  that  he  was  of  ability  to  provide  for  her;  that  he  was 
not  in  correspondence  with  her;  that  he  declared  any  intention 
to  desert  her  when  he  left,  or  manifested  any  such  intention 
afterwards;  or  that  he  was  not  necessarily  detained  by  sick- 
ness, imprisonment  or  poverty. 

The  fact  of  desertion  by  a  husband  may  be  proved  by  a  great 
variety  of  circumstances  leading  with  more  or  less  probability 
to  that  conclusion;  as,  for -instance,  leaving  his  wife,  with  a 
declared  intention  never  to  return;  marrying  another  woman 
or  otherwise  living  in  adultery,  abroad;  absence  for  a  long 
time,  not  being  necessarily  detained  by  his  occupation,  or  busi- 
ness, or  otherwise;  making  no  provision  for  his  wife,  or  wife 
and  family,  being  of  ability  to  do  so;  providing  no  dwelling  or 
home  for  her,  or  prohibiting  her  from  following  him;  and 
many  other  circumstances  tending  to  prove  the  absolute  de- 
sertion before  described.  The  general  rule  being  that  a  married 
woman  cannot  make  a  contract  or  be  sued,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  she  is  within  the  exception. 
In  an  agreed  statement  of  facts,  such  fact  of  desertion,  using 
this  term  in  the  technical  sense  above  expressed,  as  a  total  re- 
nunciation of  the  marriage  relation,  must  be  agreed  to,  or 
such  other  facts  must  be  agreed  to  as  to  render  the  conclusion 
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inevitable.  If  the  facts  stated  are  all  that  can  be  proved  in  the 
case,  the  court  would  consider  that  the  plaintiff  had  not  sus- 
tained the  burden  of  proof,  and,  therefore,  could  not  have 
judgment.  See  Williamson  v.  Dawes,  9  Bing.  292;  Stretton  v. 
Bushnach,  4  Moore  &  Scott,  678;  S.  C,  1  Bing.  N.  R.  139; 
Bean  v.  Morgan,  4  McCord,  148.  But  apprehending  that  the 
statement  may  have  been  agreed  to,  under  a  misapprehension 
of  the  legal  effect  of  the  facts  stated,  and  that  other  evidence 
may  exist,  the  court  are  of  opinion,  and  do  order,  that  the 
agreed  statement  of  facts  be  discharged,  and  a  trial  had  at  the 
bar  of  the  Court  of  Common  Pleas.^ 

Wife's  Contracts  for  Necessaries 

GAFFORD  V.  DUNHAM 
111  Ala.  551.— 1896 

Coleman,  J.  F.  W.  Dunham  sued  the  appellant,  F.  H. 
Gafford,  and  his  wife,  M.  B.  Gafford,  upon  an  account  for 
groceries  and  supplies  alleged  to  have  been  sold  by  one  Boggan, 
the  assignor  of  plaintiff.  The  uncontroverted  evidence  shows 
that  the  articles  were  sold  to,  and  upon  the  sole  credit  of,  M.  B. 
Gafford.  The  contract  for  their  purchase  was  made  for  her 
only,  and  all  payments  which  had  been  credited  upon  the 
account  were  made  by  her.  The  articles  were  charged  to  her, 
and  the  name  of  F.  H.  Gafford  nowhere  appears  upon  the  books 
of  account,  nor  is  it  pretended  that  at  any  time  was  he  regarded 
as  the  debtor.  After  hearing  the  evidence,  the  court,  without 
the  intervention  of  a  jury,  rendered  judgment  in  favor  of  M.  B. 
Gafford,  and  against  the  husband,  F.  H.  Gafford,  who  prose- 
cutes the  present  appeal.  At  the  trial,  the  wife  interposed 
the  plea  of  coverture, 'and  the  failure  of  the  husband  to  give  his 

1  While  the  contract  of  a  married  woman  is  void- at  common  law,  yet  where 
benefits  were  conferred  in  the  performance  of  the  supposed  contract,  recovery 
for  such  benefits  was  allowed  on  quasi-contractual  grounds  in  Shearer  v. 
Fowler,  7  Mass.  31;  National  Granite  Bank  v:  Tyndale,  176  Mass.  547;  but 
was  not  allowed  in  Kneil  v.  Egleston,  140  Mass.  202;  Edwards  v.  Stacy,  113 
Tenn.  257;  Muller  v.  Witte,  78  Conn.  495. 
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assent  in  writing  to  the  contract.  This  plea  was  fully  sustained 
by  the  evidence.  We  presume  the  court  rendered  judgment 
against  the  husband,  upon  the  ground  that  as  the  contract 
made  with  the  wife  was  void,  and  as  the  evidence  showed  that 
the  articles  purchased  were  necessaries  of  life,  and  suitable  to 
the  degree  and  station  in  life  of  the  wife  of  F.  H.  Gafford,  his 
common-law  liability  arose,  and  he  was  chargeable  for  such 
necessaries  furnished  to  her.  Considered  with  reference  to 
the  evidence  as  to  the  fm-nishing  of  the  articles  to  the  wife, 
or  as  to  the  conmion-law  liability  of  the  husband  for  necessaries 
furnished  to  the  wife,  the  conclusion  of  the  court  was  erroneous. 
The  common-law  liability  of  the  husband  for  necessaries  and 
suitable  comforts  has  always  rested  upon  the  assumption  that 
credit  was  given  to  the  husband,  and  not  to  the  wife,  and  that 
the  purchase  was  made  with  his  implied  assent.  In  no  case 
did  this  liability  arise  when  the  facts  showed  affirmatively 
that  credit  was  given  to  the  wife,  and  charged  to  her,  and  not 
to  the  husband,  and  the  goods  were  sold  not  upon  his  implied 
assent  that  they  were  to  be  charged  to  him.  Hughes  v.  Chad- 
wick,  6  Ala.  651 ;  Pearson  v.  Darrington,  32  Ala.  231 ;  O'Coimor 
V.  Chamberlain,  59  Ala.  431;  Gayle  v.  Marshall,  70  Ala.  522. 

The  judgment  is  reversed,  and  a  judgment  will  be  here 
rendered  in  favor  of  the  appellant.    Reversed  and  rendered.^ 

BERGH  V.  WARNER 
47  Minn.  250.-1891 

Mitchell,  J.  It  is  sought  in  this  action  to  hold  the  defend- 
ant liable  for  debts  contracted  by  his  wife  during  coverture  and 
cohabitation.  The  first  cause  of  action  is  for  the  price  of  a  pair 
of  diamond  ear-rings,  purchased  by  the  wife  for  her  own  use; 

'  Accord,  Wickstrom  v.  Peck,  179  N.  Y.  App.  Div.  855;  contra,  Edmiston  v. 
Smith,  13  Idaho,  645,  that  the  husband  is  not  relieved  of  liability  though  the 
wife  is  also  liable.  In  some  states,  by  statute,  both  husband  and  wife  are 
liable  for  "family  expenses,"  irrespective  of  whose  credit  was  pledged.  Iowa 
Code,  §  3165,  111.  Ann.  Stat.,  §  6152,  Lord's  Oregon  Laws,  §  7039,  Neb.  Rev. 
Stat.,  §  1560,  Wash.  Ann.  Codes,  §  5931. 
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the  second  is  for  a  small  sum  for  repairing  certain  articles  of  her 
jewelry.  The  wife  has,  by  virtue  of  the  marriage  relation 
alone,  no  authority  to  bind  her  husband  by  contracts  of  a 
general  nature.  She  may,  however,  be  his  agent,  and,  as  such, 
bind  him.  This  agency  is  frequently  spoken  of  as  being  of  two 
kinds — First,  that  which  the  law  creates  as  the  result  of  the 
marriage  relation,  by  virtue  of  which  the  wife  is  authorized 
to  pledge  the  husband's  credit  for  the  purpose  of  obtaining 
those  necessaries  which  the  husband  himself  has  neglected  or 
refused  to  furnish;  second,  that  which  arises  from  the  authority 
of  the  husband,  expressly  or  impliedly  conferred,  as  in  other 
cases.  The  first  of  these,  sometimes  called  an  "agency  in  law," 
or  an  "agency  of  necessity,"  is  not,  accurately  speaking,  ref- 
erable to  the  law  of  agency;  for  the  liabiUty  of  the  husband 
in  such  cases  is  not  at  all  dependent  upon  any  authority  con- 
ferred by  him.  He  would,  imder  such  circumstances,  be  liable 
although  the  necessaries  were  furnished  to  the  wife  against 
his  express  orders.  The  real  foundation  of  the  husband's 
liabiUty  in  such  cases  is  the  clear  legal  duty  of  every  husband 
to  support  his  wife,  and  supply  her  with  necessaries  suitable 
to  her  situation  and  his  own  circumstances  and  condition  in 
life.  But  the  wife's  authority  on  this  ground  to  contract  debts 
on  the  credit  of  her  husband  is  limited  in  its  extent  and  nature 
to  the  legal  requirements  fixed  for  its  creation,  of  the  existence 
of  which  those  persons  who  assume  to  deal  with  the  wife  must 
take  notice  at  their  peril.  If  they  attempt  to  hold  the  husband 
liable  on  this  ground,  the  burden  of  proof  is  upon  them  to 
show — Fwst,  that  the  husband  refused  or  neglected  to  provide 
a  suitable  support  for  his  wife;  and,  second,  that  the  articles 
furnished  were  necessaries.  The  term  "necessaries,"  in  its  legal 
sense,  as  applied  to  a  wife,  is  not  confined  to  articles  of  food  and 
clothing  required  to  sustain  life  or  preserve  decency,  but  in- 
cludes such  articles  of  utility,  or  even  ornament,  as  are  suitable 
to  maintain  the  wife  according  to  the  estate  and  rank  of  her 
husband. 

In  regard  to  the  much  vexed  question  as  to  how  it  is  to  be 
determined,  in  a  given  case,  whether  the  articles  furnished  were 
necessaries,  the  general  rule  adopted  is  that  laid  down  by  Chief 
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Justice  Shaw  in  Davis  v.  Caldwell,  12  Cush.  512,  viz.,  that  it  is  a 
question  of  fact  for  the  jury,  unless  in  a  very  clear  case,  where 
the  court  would  be  justified  in  directing  authoritatively  that 
the  articles  cannot  be  necessaries.  In  this  case  the  plaintiff 
utterly  failed  to  establish  a  right  to  recover  for  the  articles 
sued  for  in  the  first  cause  of  action  as  "necessaries."  Conceding, 
for  the  sake  of  argument,  that,  in  view  of  the  estate  and  rank 
of  the  defendant,  the  trial  judge  would  have  been  justified  in 
finding  as  a  fact  that  diamond  ear-rings  were  necessaries;  yet, 
so  far  from  there  being  any  evidence  that  the  defendant  neg- 
lected or  refused  to  provide  his  wife  a  suitable  support,  it 
affirmatively  appeared  that  he  provided  for  her  amply,  and 
even  liberally. 

The  only  other  ground  upon  which  the  defendant  could  be 
held  liable  was  by  proof  that  he  expressly  or  impliedly  author- 
ized his  wife  to  purchase  the  articles  on  his  credit.  This  is 
purely  and  simply  a  question  of  agency,  which  rests  upon  the 
same  considerations  which  control  the  creation  and  existence 
of  the  relation  of  principal  and  agent  between  other  persons. 
The  ordinary  rules  as  to  actual  and  ostensible  agency  must  be 
applied.  The  agency  of  the  wife,  if  it  exists,  must  be  by  virtue 
of  the  authorization  of  the  husband,  and  this  may,  as  in  other 
cases,  be  express  or  implied.  Her  authority,  however,  when 
implied,  is  to  be  implied  from  acts  and  conduct,  and  not  from 
her  position  as  wife  alone.  Of  course,  the  husband,  as  well  as 
every  principal,  is  concluded  from  denying  that  the  agent  had 
such  authority  as  he  was  held  out  by  his  principal  to  have,  in 
such  a  manner  as  to  raise  a  belief  in  such  authority,  acted  on  in 
making  the  contract  sought  to  be  enforced.  Such  liability  is 
not  founded  on  any  rights  peculiar  to  the  conjugal  relation,  but 
on  other  grounds  of  imiversal  application.  By  having,  without 
objection,  permitted  his  wife  to  contract  other  bills  of  a  similar 
nature  on  his  credit,  or  by  payment  of  such  bills  previously 
incurred,  and  thus  impliedly  recognizing  her  authority  to  con- 
tract them,  a  husband  may  have  clothed  his  wife  with  an  os- 
tensible agency  and  apparent  authority  to  contract  the  bill 
sued  on,  so  as  to  render  him  Uable,  although  she  had  no  actual 
authority,  just  as  any  principal  would  be  liable  under  like  cir- 
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cumstances.  It  is  also  true  that  where  the  wife  is  living  with 
her  husband,  she,  as  the  head  and  manager  of  his  household, 
is  presumed  to  have  authority  from  him  to  order  on  his  credit 
such  goods  or  services  as,  in  the  ordinary  arrangement  of  her 
husband's  household,  are  required  for  family  use.  Flynn  v. 
Messenger,  28  Minn.  208,  9  N.  W.  Rep.  759;  Wagner  v.  Nagel, 
33  Minn.  348,  23  N.  W.  Rep.  308.  This  presumption  is  founded 
upon  the  well-known  fact  that,  in  modern  society,  almost  uni- 
versally, the  wife,  as  the  manager  of  the  household  is  clothed 
with  authority  thus  to  pledge  her  husband's  credit  for  articles 
of  ordinary  household  use.  But  the  articles  sued  for  here  are 
not  of  that  character,  and  no  such  presumption  would  arise 
from  the  mere  fact  that  the  parties  were  living  together  as 
husband  and  wife.  To  hold  the  husband  liable  there  must  have 
been  some  affirmative  proof  of  authority  from  him,  either  ex- 
press, or  implied  from  his  acts  and  conduct.  In  this  case  there 
is  an  entire  absence  of  any  evidence  of  express  authority.  In- 
deed, the  evidence  tends  quite  strongly  to  show  that  it  was  his 
expressed  wish  that  his  wife  would  incur  no  bills,  and  that  his 
monthly  allowance  to  her  of  "pin-money"  was  intended  to 
avoid  any  occasion  for  her  doing  so.  The  evidence  of  acts 
and  conduct  on  part  of  defendant  tending  to  show  that  he  had 
clothed  his  wife  with  apparent  or  ostensible  authority  to  buy 
any  such  articles  on  his  credit  was  exceedingly  slight.  The 
mere  fact  that  he  furnished  his  wife  with  expensive  wearing 
apparel  had  little,  if  any,  tendency  to  prove  any  such  fact. 
The  same  may  be  said  of  the  evidence  thi^t  on  one  occasion  he 
paid  a  dressmaker's  bill  of  $136,  contracted  by  his  wife,  es- 
pecially as  there  is  no  evidence  that  plaintiff  had  any  knowledge 
of  that  fact.  As  to  previous  dealings  between  the  parties,  the 
only  evidence  is  that  on  various  occasions  plaintiff  had  sold  the 
wife  articles  of  jewelry  for  cash,  but  on  one  occasion,  nearly 
three  years  before,  he  had  sold  her  on  credit  a  bill  of  jewelry 
amounting  to  some  $19,  the  principal  item  of  which  was  a  pair 
of  opera  glasses  of  the  value  of  $12,  and  that  this  bill  was 
charged  on  plaintiff's  books  to  the  wife,  but  that  the  husband, 
.about  a  year  afterwards,  paid  it.  We  do  not  think  that  the 
evidence  was  such   as   to  require  a  finding   that    the  wife 
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had  authority  to  purchase  the  articles  on  the  credit  of  the  de- 
fendant. 

The  other  assignments  of  error,  affecting  the  first  cause  of 
action,  are  not  of  sufficient  importance  to  require  further  men- 
tion than  to  say  that  we  think  they  are  without  merit. 

Upon  the  trial  the  defendant's  coimsel  stated  in  open  court 
that  "defendant  admits  the  items  in  the  bill  for  repairs  [the 
second  cause  of  action],  but  disclaims  any  liability  for  the 
diamond  ear-rings."  This  must  be  construed  as  an  admission 
of  the  second  cause  of  action.  The  trial  court  found  against 
plaintiff  on  both  causes  of  action.  This  was,  of  course,  error. 
Doubtless,  it  was  an  oversight,  which  resulted  from  the  court 
not  having  in  mind  the  admission  made  on  the  trial.  The 
mistake  was  one  which  doubtless  would  have  been  prevented 
or  corrected  without  the  necessity  of  an  appeal  to  this  court, 
merely  by  plaintiff's  counsel  calling  the  court's  attention  to  the 
matter.  Under  these  circumstances,  the  amount  being  only 
$6.50,  we  do  not  think  the  appellant  ought  to  recover  statu- 
tory costs.  The  order  appealed  from  is  affirmed  as  to  the  first 
cause  of  action,  and  reversed  as  to  the  second,  but  without  costs 
to  either  party. 

JOHNSON  V.  BRISCOE 

104  Mo.  App.  493.— 1904 

GooDE,  J.  This  controversy  is  over  the  purchase  price  of  a 
gold  watch  which  ^as  bought  by  the  defendant's  wife  from 
the  plaintiff,  a  dealer,     .     .     . 

Verdict  for  plaintiff  and  the  defendant  appealed.     .     .     . 

The  defendant  and  his  wife  were  dwelling  together  content- 
edly, so  far  as  appears,  and  he  was  providing  for  the  wants 
and  comfort  of  his  family,  including  herself,  to  their  satisfac- 
tion, or  at  least  without  complaint.  There  was  no  proof  that 
she  had  ever  asked  him  to  get  her  a  watch,  or  that  he  was  un- 
willing to  get  her  one.  There  may  be  a  good  reason  why,  at  a 
particular  time,  it  is  inexpedient  for  a  man  to  purchase  such 
an  article,  useful  but  not  indispensable,  though  he  may  be 
perfectly  willing  to  purchase  it  when  his  affairs  permit.     He 
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certairily  ought  to  have  something  to  say  about  what  debts  he 
will  incur,  if  he  is  providing  for  his  family  according  to  his 
means.  Nor  is  it  conclusive  of  his  duty  that  wives  of  persons 
of  his  fortune  and  station  have  watches.  That  fact  by  no 
means  determines  that  he  has  been  so  remiss  in  not  providing 
one  for  his  wife  that  she  may  get  it  on  his  credit,  as  a  thing  of 
necessity.  The  case  is  very  different  when  a  man's  neglect  is  a 
source  of  distress  to  his  wife,  whether  she  has  been  abandoned 
or  is  living  with  him.  With  facts  Uke  those  we  have  before  us, 
we  think  the  power  of  a  wife  to  pledge  her  husband's  credit 
must  rest  on  an  agency,  either  express  or  impUed.  Everything 
Mrs.  Briscoe  bought  from  the  defendant  was  sold  to  her  on 
the  assumption,  not  that  she  was  unsuitably  provided  for  or 
was  suffering,  but  as  one  having  authority  to  pledge  her  hus- 
band's credit  for  such  articles  as  she  was  accustomed  to  buy. 
The  better  decisions  declare  the  law  to  be  that  when  husband 
and  wife  are  living  together,  with  the  family  relation  undis- 
turbed, and  he  is  making  such  provision  as  excites  no  comment 
among  their  friends  and  no  complaint  from  her,  the  question 
of  her  right  to  pledge  his  credit  for  any  purchase  depends  on 
her  actual  or  ostensible  authority  and  is  to  be  determined  by 
the  rules  of  the  law  of  agency.     .     .    . 

As  to  necessaries,  in  the  sense  of  the  old  cases  (that  is,  food, 
clothing,  shelter,  medical  attendance,  and  such  things  as  every 
one  must  have),  there  can  never  be  a  question  of  a  wife's  right 
to  provide  them  if  her  husband  does  not.  The  law  holds  that, 
among  the  various  obligations  a  man  may  be  imder,  the  pri- 
mary one  is  to  support  his  family.  Hence  our  homestead  and 
exemption  statutes.  And  whether  a  woman  is  treated,  by  legal 
fiction,  or  by  an  inference  from  the  facts,  as  an  agent  in  the 
matter,  or  is  regarded  as  exercising  a  prerogative  attached  by 
the  law  to  the  status  of  wife,  is,  for  practical  pmposes,  im- 
material, though  thp  agency  notion  is  theoretically  unsound, 
for*  such,  indispensable  things  may  be  furnished  at  the  hus- 
band's* cost,  notwithstanding  a  notice  from  him  not  to  furnish 
her.  But  when  necessaries  are  taken  to  mean  not  only  articles 
of  strict  necessity,  but  those  needed  to  equaUze  the  wife  in 
comfort  to  other  women  of  her  condition,  an  element  of  un- 
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certainty  is  introduced.  For,  when,  is  a  man  bound  to  provide 
such  things,  and  who  shall  judge  if  he  was  delinquent?  Shall 
he,  his  wife,  a  merchant,  or  a  jury,  decide  the  matter?  If  the 
question  is  remitted  in  every  instance  to  a  jury  to  say  that  the 
husband  is  or  is  not  bound,  accordingly  as  they  may  deem  the 
articles  purchased  to  be  necessary  or  the  reverse,  a  privilege 
of  no  defined  limits  to  use  her  husband's  credit  will  be  ac- 
corded to  the  wife,  and  his  financial  affairs  largely  taken  from 
his  control.  The  sounder  doctrine  is  that  the  husband's  re- 
sponsibiUty  does  not  stand  on  the  question  of  necessity  in  a 
case  like  this,  but,  as  said,  on  the  wife's  agency.  The  necessity 
of  the  article  bought,  the  means  of  the  parties,  their  condition 
in  life,  and  the  previous  conduct  of  the  husband  with  refer- 
ence to  the  wife's  purchases  in  his  name,  all  enter  into  the  in- 
quiry, as  circumstances  bearing  on  the  measure  of  authority 
she  has  received,  or  appears  to  have  received,  from  him.  We 
hold  this  case  should  be  referred  to  the  jury  on  such  evidence, 
to  say  whether  Mrs.  Briscoe  acted  within  the  scope  of  her 
ostensible  or  actual  agency  when  she  bought  the  watch.  The 
instructions  given  at  the  trial  went  fm^iher  than  this  rule,  and 
made  the  defendant  answerable  if  the  watch  was  needed  to 
adorn  the  defendant's  wife  like  her  neighbors  and  women  in 
the  same  social  sphere.    .     .    . 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
trial  in  accordance  with  this  opinion. 

Bland,  P.  J.,  and  Reyburn,  J.,  concur. 

WANAMAKER  v.  WEAVER 

176  N.  Y.  75.— 1903 

Haight,  J.  This  action  was  brought  to  recover  the  purchase 
price  of  goods  sold  by  the  plaintiEf  to  the  defendant's  wife,  in 
the  city  of  Philadelphia,  without  the  defendant's  knowledge 
or  consent.  The  defendant  and  his  wife  resided  in  the  city  of 
Rochester,  and  at  the  time  the  goods  were  purchased  lived  to- 
gether as  husband  and  wife.  It  was  claimed  on  behalf  of  the 
defendant  that,  while  the  goods  might  ordinarily  be  deemed 
necessaries,  they  were  not  in  fact  such,  for  the  reason  that  the 
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defendant  lived  on  a  salary  of  $2,000  per  year,  out  of  which  he 
delivered  to  his  wife  $1,500  in  monthly  instalhnents  of  $125 
with  which  to  supply  his  table  and  purchase  her  necessary 
wearing  apparel;  and  at  the  time  she  purchased  the  goods  in 
Philadelphia  she  was  amply  supplied  with  articles  of  a  similar 
character,  and  was  not  in  need  of  the  articles  purchased. 
Upon  the  trial  the  defendant  sought  to  show  the  character 
and  the  amount  of  clothing  possessed  by  the  defendant's  wife 
at  the  time  she  made  the  purchase  of  the  plaintiff  in  Philadel- 
phia. This  was  objected  to.  The  objection  was  overruled, 
and  an  exception  was  taken.  The  court,  in  discussing  the 
questipn,  stated  the  law  to  be  as  follows:  "That  if  a  married 
woman  goes  to  a  merchant,  and  within  reasonable  limitations 
buys  articles  suitable  for  the  family  use  and  for  her  own  ward- 
robe, the  presumption  is,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  husband  is  liable.  But  if  it  appears  affirma- 
tively that  the  lady  was  abundantly  supplied  with  similar 
articles,  purchased  elsewhere,  and  that  there  was  not,  in  fact, 
any  reasonable  necessity  for  such  expenditure,  the  husband 
cannot  be  held  responsible,  unless  there  is  some  affirmative 
proof  of  actual  authority  outside  of  the  authority  the  law  infers 
from  their  marital  relations."  This  view  was  substantially 
repeated  by  the  trial  judge  in  his  charge  to  the  jury,  and  an 
exception  was  taken  thereto.  The  trial  court  also  submitted 
to  the  jury  the  question  as  to  whether  the  plaintiff  gave  credit 
to  the  defendant  or  to  his  wife.  The  verdict  was  in  favor  of 
the  defendant. 

The  only  question  which  we  deem  it  necessary  to  consider  is 
that  raised  by  the  exception  to  the  charge  as  made,  submitting 
to  the  jury  the  question  as  to  whether  the  defendant's  wife  was 
abimdantly  supplied  with  similar  articles  to  those  purchased 
at  the  time  of  the  purchase,  and  ther.efore  the  articles  were 
not  necessary  for  her  support  and  maintenance.  The  majority 
of  the  judges  of  the  Appellate  Division  appear  to  have  enter- 
tained the  view  that,  if  the  articles  purchased  by  the  wife  were 
of  the  character  ordinarily  deemed  necessaries,  such  as  cloth- 
ing, table  linen,  towels,  and  napkins,  the  merchant  was  at  lib- 
erty to  furnish  her  therewith,  and  charge  her  husband  therefor, 
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without  regard  to  the  amount  purchased  or  the  necessity  there- 
for. In  commenting  upon  the  charge  of  the  trial  court,  they 
say  in  their  opinion:  "We  have,  therefore,  this  principle  enun- 
ciated: That  if  a  wife,  living  with  her  husband,  seeks  to  pur- 
chase goods  of  a  merchant,  the  latter  must  make  inquisitorial 
examination,  and  ascertain  whether  the  family  possess  an 
adequate  supply  of  the  articles  which  the  wife  desires  to  pur- 
chase." It  will  readily  be  observed  that  while  the  amount 
involved  in  this  case  is  trivial,  the  principle  is  of  considerable 
importance.  While  the  question  seems  to  have  been  considered 
in  the  lower  courts,  it  does  not  appear  to  have  been  squarely 
decided  in  this  court.  In  the  case  of  Keller  v.  PhiUips,  39  N.  Y. 
351,  the  husband  had  given  the  merchant  notice  not  to  give 
the  wife  further  credit,  and  in  the  case  of  Hatch  v.  Leonard, 
165  :N'.  Y.  435,  59  N.  E.  270,  the  husband  and  wife  lived  separate 
and  apart;  so  that  neither  of  these  cases  afford  us  much  help 
in  determining  the  question  presented  in  this  case.  In  the  case 
of  Cromwell  v.  Benjamin,  41  Barb.  558,  the  General  Term 
sustained  the  right  of  a  merchant  to  recover  of  the  defendant 
for  the  necessaries  furnished  to  his  wife.  J.  C.  Smith,  J.,  in 
dehvering  the  opinion,  states  the  law,  as  he  understood  it,  as 
follows:  "But  the  hiisband  may  be  Uable  for  necessaries  fur- 
nished to  the  wife  in  certain  cases,  though  the  existence  of  an 
agency  or  assent,  express  or  implied  in  fact,  is  wholly  dis- 
proved by  the  evidence;  and  this  upon  the  groimd  of  an  agency 
implied  in  law,  though  there  can  be  none  presumed  in  fact. 
It  is  a  settled  principle  in  the  law  of  husband  and  wife  that 
by  virtue  of  the  marital  relation,  and  in  consequence  of  the 
obligations  assumed  by  him  upon  marriage,  the  husband  is 
legally  boimd  for  the  supply  of  necessaries  to  the  wife  so  long 
as  she  does  not  violate  her  duty  as  wife;  that  is  to  say,  so  long 
as  she  is  not  guilty  of  adultery  or  elopement.  The  husband 
may  discharge  this  obhgation  by  supplying  her  with  necessaries 
himself  or  by  his  agents,  or  giving  her  an  adequate  allowance 
in  money,  and  then  he  is  not  liable  to  a  tradesman  who,  with- 
out his  authority,  furnishes  her  with  necessaries."  In  Bloom- 
ingdale  v.  Brinckerhoff,  2  Misc.  Rep.  49,  20  N.  Y.  Supp.  858 
it  was  held  that,  in  order  to  entitle  the  tradesman  to  recover 
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from  the  husband,  it  was  mcumbent  upon  him  to  show  that 
"the  articles  supplied  to  the  wife  were  not  only  of  the  kind 
usually  denominated  necessaries,  because  their  need  is  common 
to  all  persons,  but  that,  in  consequence  of  the  inadequacy,  of 
the  husband's  provisions,  they  were  actually  required  for  the 
wife's  proper  support,  commensurate  with  his  means,  her 
wonted  Uving  as  his  spouse,  and  her  station  in  the  community." 
There  are  numerous  other  cases  reported  in  this  and  other 
states  bearing  upon  the  liability  of  the  husband  for  necessaries, 
but  attention  has  been  called  to  those  most  nearly  in  point  upon 
the  question  involved  in  this  case.  There  are,  however,  some 
cases  in  England  where  the  question  appears  to  have  been  more 
thoroughly  considered  in  the  higher  courts.  In  the  case  of 
Debenham  v.  Mellon,  L.  R.  5  Q.  B.  Div.  394,  Bramwell,  L.  J., 
in  stating  the  question  involved,  says:  "The  goods  were  neces- 
saries in  the  sense  that  they  consisted  of  articles  of  dress 
suitable  to  the  wife's  station  in  life;  but  they  were  not  neces- 
saries in  the  sense  that  she  stood  in  need  of  them,  for  she  had 
either  a  suflScient  supply  of  articles  of  a  similar  kind,  or  at  least 
suflficient  means  from  her  husband  or  otherwise  to  acquire  them 
without  nmning  him  into  debt  for  them."  He  then  proceeds 
to  state  the  cases  in  which  the  husband  would  be  liable;  as, 
for  instance,  where  he  turns  his  wife  out  of  doors,  or  conducts 
himself  in  such  manner  as  to  oblige  her  to  leave  him,  she  may 
provide  herself  at  his  expense,  and  pledge  his  credit  for  neces- 
saries, such  as  food,  apparel,  lodging,  and  medicine.  In  case 
they  are  living  and  cohabiting  together,  and  there  has  been  a 
custom  of  contracting  short  credit  as  to  a  class  of  articles,  such 
as  grocery  and  meat  bills,  her  authority  to  order  the  same  may 
Jbe  inferred,  not  for  the  reason  that  it  springs  out  of  the  con- 
tract of  marriage,  but  because  of  her  existing  relation  as  the 
nead  of  his  household;  that  the  same  authority  would  be  in- 
ferred in  favor  of  a  sister,  or  a  housekeeper,  or  other  person  who 
presided  over  the  management  of  his  house.  The  judge  con- 
cluded by  holding  that  the  husband  was  not  liable.  The  same 
case  was  subsequently  brought  up  for  review  in  the  House  of 
Lords.  L.  R.  6  Appeal  Cases,  24.  Lord  Chancellor  Selbome 
then  considered  two  questions.    The  first  was  whether  the  mere 
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fact  of  marriage  implies  a  mandate  by  law,  making  the  wife 
the  agent  in  law  of  her  husband,  to  bind  him  by  her  contract, 
and  to  pledge  his  credit.  Upon  this  point  he  says  that:  "ac- 
cording to  all  the  authorities,  there  is  no  such  mandate  in  law 
from  the  fact  of  marriage  only,  except  in  the  particular  case  of 
necessity — ^a  necessity  which  may  arise  when  the  husband  has 
deserted  the  wife,  or  has  by  his  conduct  compelled  her  to  live 
apart  from  him,  without  properly  providing  for  her;  but  not 
when  the  husband  and  wife  are  Uving  together,  and  when  the 
wife  is  properly  maintained,  because  there  is,  in  that  state  of 
circumstances,  no  prima  facie  evidence  that  the  husband  is 
neglecting  to  discharge  his  necessary  duty,  or  that  there  is  any 
necessary  occasion  for  the  wife  to  run  him  into  debt  for  the 
purpose  of  keeping  herself  alive  or  supplyiag  herself  with  lodg- 
ing or  clothing."  The  second  question  considered  by  the  Lord 
Chancellor  was  whether  the  law  implied  such  a  mandate  from 
the  fact  of  cohabitation.  Upon  this  point  he  says:  "If,  there- 
fore, the  law  did  imply  any  such  mandate  from  cohabitation, 
it  must  be  an  implication  of  fact,  and  not  as  a  conclusion  of 
law.  There  are,  no  doubt,  various  authorities  which  show  that 
the  ordinary  state  of  cohabitation  between  husband  and  wife 
does  carry  with  it  some  presumption — some  ■prima  facie  evi- 
dence— of  an  authority  to  do  those  things,  which,  in  such 
ordinary  circumstances  of  cohabitation,  it  is  usual  for  a  wife 
to  do,  .  .  .  because  in  that  state  of  circumstances  the 
husband  may  truly  be  said  to  do  acts,  or  habitually  to  consent 
to  acts,  which  hold  the  wife  out  as  his  agent  for  certain  pur- 
poses. .  .  .  But  where  there  has  been  nothing  done — 
— ^nothing  consented  to  by  the  husband — to  justify  the  proposi- 
tion that  he  has  ever  held  out  the  wife  as  his  agent,  I  apprehend 
that  the  question  whether,  as  a  matter  of  fact,  he  has  given  the 
wife  authority,  must  be  examined  upon  the  whole  circumstances 
of  the  case.  No  doubt,  though  not  intending  to  hold  her  out  as 
his  agent,  and,  though  she  may  not  actually  have  had  authority, 
the  husband  may  have  so  conducted  himself  as  to  entitle  a 
tradesman  dealing  with  her  to  rely  upon  some  appearance  of 
authority  for  which  the  husband  ought  to  be  held  responsible. 
If  he  has  so  acted,  he  may  be  bound;  but  the  question  must  be 
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examined  as  one  of  fact,  and  all  the  authorities,  as  I  understand 
them,  practically  treat  it  so  when  they  speak  of  this  as  a  pre- 
sumption prima  fade,  and  not  absolute;  not  a  presumption 
of  law,  but  one  capable  of  being  rebutted."  The  Chancellor 
then  proceeds  to  consider  the  facts  in  the  case,  and  concludes 
by  holding  the  husband  not  liable,  stating  that  "It  was  argued 
that,  because  these  articles  were  found  to  be  in  some  sense 
necessaries  in  their  nature,  the  husband  ought,  therefore,  to 
be  bound.  But,  even  if  the  husband  and  wife  had  been  living 
apart,  the  husband  would  not  be  bound  by  reason  of  such 
things  being  necessaries  if  he  made  a  reasonable  allowance 
to  his  wife,  and  duly  paid  it;  much  less  can  he  be  bound  in  a 
case  like  this,  where  they  were  not  living  apart,  and  when  he 
made  her  an  allowance  sufficient  to  cover  all  proper  expenditure 
for  her  own  and  her  children's  clothing."  In  the  still  more 
recent  case  of  Morel  Brothers  and  Company,  Ltd.  v.  The  Earl 
of  Westmoreland,  L.  R.  1  K.  B.  (1903),  64,  it  was  held  that  the 
presumption  which  arises  that  the  husband  has  given  the  wife 
authority  to  pledge  his  credit  for  necessaries  may  be  rebutted 
by  proof  of  an  arrangement  under  which  a  substantial  allow- 
ance has  been  made  by  the  husband  to  the  wife  for  household 
expenses.  In  this  case  Mathew,  L.  J.,  concludes  his  opinion 
by  stating:  "There  is  no  real  hardship  to  tradesmen  involved 
in  such  cases  as  this.  They  should  understand  that  the  ques- 
tion is  always  one  of  agency,  and  it  is  incumbent  upon  them  to 
prove  the  wife's  agency.  They  can  easily  protect  themselves 
from  any  great  risk  in  such  cases,  but,  if  they  think  it  answers 
their  purpose  better  to  go  on  giving  credit  for  goods  ordered 
by  the  wife  without  taking  any  steps  to  ascertain  whether  she 
has  authority  to  pledge  her  husband's  credit,  they  must  run 
the  risk  of  its  ultimately  turning  out  that  she  has  no  such 
authority." 

Schouler  on  Husband  and  Wife,  sec.  107,  sums  up  the  au- 
thorities upon  the  subject  as  follows:  "Not  only  is  the  husband 
permitted  to' show  that  articles  in  controversy  are  not  such  as 
can  be  considered  necessaries,  but  he  may  show  that  he  sup- 
plied his  wife  himself,  or  by  other  agents,  or  that  he  gave  her 
ready  money  to  make  the  purchase.    This  is  on  the  principle 
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that  the  husband  has  the  right  to  decide  from  whom  and  from 
what  place  the  necessaries  shall  come,  and  that  so  long  as  he 
has  provided  necessaries  in  some  way,  his  marital  obligation 
is  discharged,  whatever  may  be  the  method  he  chooses  to  adopt. 
Accordingly,  in  the  class  of  cases  which  we  are  now  considering, 
namely,  where  the  spouses  dwell  together,  so  long  as  the  hus- 
band is  willing  to  provide  necessaries  at  his  own  home  he  is  not 
liable  to  provide  them  elsewhere.  In  general,  while  the  spouses 
live  together,  a  husband  who  supplies  his  wife  with  necessaries 
suitable  to  her  position  and  his  own,  is  not  liable  to  others  for 
debts  contracted  by  her  on  such  an  accoimt  without  his  pre- 
vious authority  or  subsequent  sanction."  For  further  au- 
thorities and  discussions  upon  the  subject,  see  10  Cent.  Law  J. 
341;  54  Cent.  L.  J.  472,  18  Am.  Law  Reg.  (N.  S.)  412-416 
(Judge  Bennett's  note);  20  Am.  Law  Reg.  (N.  S.)  324  (Judge 
Bennett's  note);  Clark  v.  Cox,  32  Mich.  204. 

The  discussion  of  the  English  cases,  to  which  attention  has 
been  called,  covers  the  points  involved  in  this  case.  They,  in 
effect,  hold,  in  accordance  with  the  charge  made  by  the  judge 
in  this  case,  that  the  husband,  in  defence,  may  show  that  the 
wife  was  amply  suppUed  with  articles  of  the  same  character 
as  those  purchased,  or  that  she  had  been  furnished  with  ready 
money  with  which  to  pay  cash  therefor;  that  the  question  of  her 
agency  is  one  of  fact,  and  is  not  a  conclusion  of  law  to  be  drawn 
alone  from  the  marital  relation.  The  conclusions  reached  in 
these  cases  are  in  accord  with  the  rule  as  stated  by  Schouler 
and  some  of  the  decisions  alluded  to  in  this  state,  and  we  incline 
to  the  view  that  the  rule  recognized  by  them  is  the  safer  and 
better  rule  to  follow.  It  compels  the  husband  to  pay  in  a  proper 
case,  and  at  the  same  time  affords  him  some  financial  protec- 
tion against  the  seductive  wiles  exerted  by  tradesmen  to  induce 
extravagant  wives  to  purchase  that  which  they  really  do  not 
need.  We  do  nt)t  participate  in  the  alarm  which  appears  to 
have  possessed  the  learned  justices  of  the  Appellate  Division 
on  account  of  the  possible  inquisitorial  examination  to  which 
the  wives  may  be  subjected.  The  anxiety  of  tradesmen  to  sell 
will  be  sujEcient  to  protect  them  from  any  improper  "inquisi- 
torial examination."    If  a  wife  is  going  to  a  merchant  to  trade, 
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with  whom  she  is  acquainted,  and  with  whom  she  has  been 
accustomed  to  trade  upon  the  credit  of  her  husband,  she  may 
still  continue  to  do  so  until  the  husband  gives  notice  prohibiting 
the  merchant  from  longer  giving  credit  to  her.  But  when  she 
goes  to  a  stranger,  with  whom  she  has  never  traded  before, 
and  where,  consequently,  there  is  no  implied  authority  on  the 
part  of  the  husband  to  give  her  credit,  and  seeks  to  purchase 
upon  her  husband's  credit,  it  is  but  reasonable  and  proper  that 
she  disclose  to  the  merchant  her  authority  therefor;  or  for  the 
merchant  to  request  such  disclosure. 

We  have  discovered  no  errors  in  the  rulings  of  the  trial  court. 
The  judgment  of  the  Appellate  Division  should,  therefore,  be 
reversed,  and  that  entered  upon  the  verdict  affirmed,  with  costs. 

Gray,  Vann,  Cullen,  and  Werner,  JJ.,  concur.  Parker, 
C.  J.,  dissents.    Martin,  J.,  absent. 

Judgment  reversed,  etc.^ 

VUSLER  V.  COX 
53  N.  J.  Law,  516.— 1891 

On  certiorari  to  Warren  Pleas  to  review  a  judgment  of  that 
court  upon  the  trial  of  an  appeal  from  a  Justice's  Court. 

This  suit  was  brought  by  Dr.  Henry  M.  Cox,  a  physician, 
against  the  executors  of  George  Vusler,  deceased,  to  recover  a 
bill  for  medical  services  rendered  to  the  testator's  wife  between 
March  27th,  1883,  and  October  2d,  of  the  same  year.  The 
testator  died  in  May,  1886.  The  court  certified  that  prior  to 
May,  1880,  the  testator  and  his  wife  hved  together  for  five  or 
six  years;  that  on  or  about  the  5th  day  of  May  the  testator's 
wife,  in  his  absence,  moved  away  from  his  house  and  left  him, 
and  went  to  her  brother's  house,  a  few  miles  away;  that  she 
removed  from  her  husband's  house  everything  that  belonged 
to  her;  that  when  she  took  away  the  last  load  of  goods  she  told 
her  husband  that  she  was  going  to  leave  and  was  not  coming 
back  again;  that  the  testator,  after  his  wife  left,  lived  with 

^  Acarrd  McCreery  v.  Martin,  87  Atl.  433  (N.  J.).  For  an  exhaustive  review 
of  New  York  cases,  see  "Right  of  wife  to  pledge  husband's  credit,"  20  Bench 
and  Bar,  56. 
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his  sons  until  his  death;  that  his  wife  never  returned  to  him, 
but  continued  to  reside  at  her  brother's  house,  and  that  it  was 
during  her  illness  at  her  brother's  house  that  the  plaintiff  ren- 
dered the  professional  services  sued  for. 

The  court  fmther  certified  that  it  did  not  appear  that  the 
wife  had  any  reason  for  leaving  her  husband,  and  that  it  did 
not  appear  that  the  plaintiff  had  any  knowledge  that  the  testa- 
tor's wife  was  not  living  with  Wi — ^the  doctor  denying  that 
he  knew  anything  about  it. 

Depxje,  J.  It  may  be  inferred  from  the  case  certified,  and 
will  be  assumed,  that  the  plaintiff  rendered  these  services  to 
the  testator's  wife  without  knowledge  that  she  was  Uving  in  a 
state  of  separation  from  her  husband. 

The  liability  of  a  husband  on  a  contract  made  by  the  wife 
is  usually  ascribed  to  those  principles  which  are  applicable  to 
the  relation  of  principal  and  agent. 

Where  husband  and  wife  are  Uving  together,  the  wife  has 
impUed  authority  to  pledge  her  husband's  credit  for  such  things 
as  fall  within  the  domestic  department  ordinarily  confided  to 
her  management,  and  for  articles  furnished  to  her  for  her  per- 
sonal use  suitable  to  the  style  in  which  the  husband  chooses  to 
live.  Under  such  circumstances  the  presumption  is  in  favor 
of  the  wife's  authority  to  contract  on  behalf  of  her  husband. 
1  Ev.  Pr.  &  A.  166;  Wilson  v.  Herbert,  12  Vroom,  454;  Jolly 
V.  Rees,  15  C.  B.  N.  S.  628;  Notes  to  Manby  v.  Scott,  3  Sm. 
Lead.  Cas.  (9th  ed.),  1757. 

But  where  the  husband  and  wife  are  living  in  a  state  of  sep- 
aration, the  presumption  is  against  the  authority  of  the  wife 
to  bind  the  husband  by  her  contract.  Under  such  circumstances 
the  general  rule  is  that  the  husband  is  not  liable.  To  this  rule 
there  are  two  exceptions  pertinent  to  this  inquiry,  the  first  of 
which  is  where  husband  and  wife  separate  and  live  in  a  state 
of  separation  by  mutual  consent,  without  any  provision  for 
her  maintenance  or  means  of  her  own  for  her  support;  the 
other,  where  the  wife  leaves  her  husband  under  the  stress  of 
his  misconduct  of  such  a  character  as  in  law  is  regarded  as  a 
justifiable  cause  for  the  wife's  quitting  her  husband's  society. 
In  such  cases,  the  presumption  being  against  the  liability  of 
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the  husband  for  the  wife's  contract,  the  burden  of  proof  is  upon 
the  party  seeking  to  enforce  against  him  a  UabiUty  for  her  con- 
tract. He  must  show  aflfirmatively  the  special  circumstances 
which  shall  fix  the  responsibility  on  the  husband  in  order  to 
estabUsh  his  cause  of  action.  Mainwaring  v.  Leslie,  1  Moo. 
&  M.  18;  Johnston  v.  Sumner,  3  Hurlst.  &  N.  261,  268;  Blowers 
V.  Sturtevant,  4  Den.  46;  Breinig  v.  Meitzler,  23  Penna.  St.  156; 
Snover  v.  Blair,  1  Dutcher,  94;  2  Kent,  147.  The  cases,  Eng- 
Ush  and  American,  on  this  subject,  are  collected  in  the  Ameri- 
can editions  of  Smith's  Leading  Cases  under  the  head  of  Manby 
V.  Scott. 

The  certificate  of  the  Court  of  Common  Pleas  states  that 
it  did  not  appear  that  the  wife  had  any  reason  for  leaving  her 
husband,  and  the  facts  set  out  in  the  certificate  tend  to  show 
that  she  left  him  of  her  own  voUtion,  and  without  any  justi- 
fiable cause. 

Nor  will  the  fact  that  the  plaintiff  had  no  knowledge  that 
thfe  wife  was  living  separate  from  her  husband  avail  to  relieve 
the  plaintiff  from  the  burden  of  proof.  Independently  of 
agency,  express  or  implied  from  cohabitation,  the  liability  of 
the  husband  upon  contract  made  by  the  wife  pledging  his 
credit  arises  from  the  acts  or  misconduct  of  the  husband.  As 
was  said  by  Lord  Selborne,  there  is  no  mandate  in  law  from 
the  fact  of  marriage  only,  making  the  wife  the  agent  in  law  of 
her  husband  to  bind  him  and  pledge  his  credit,  except  in  the 
particular  case  of  necessity — ^a  necessity  which  may  arise  where 
the  husband  has  deserted  the  wife,  or  has  by  his  conduct  com- 
pelled her  to  five  apart  from  him.  Debenham  v.  Mellon,  6  App. 
Cas.  24,  31.  On  any  other  hypothesis  a  wife  Uving  separate 
from  her  husband  without  justifiable  cause,  or  even  through 
her  own  misconduct,  would  have  it  in  her  power  to  pledge  his 
credit  by  seeking  persons  with  whom  to  deal  who  were  una- 
ware of  the  family  relations. 

There  being  no  proof  of  facts  from  which  agency  might  be 
implied,  and  from  the  fact  that  the  wife  was  living  part  from 
her  husband,  the  presumption  being  that  she  had  no  authority 
to  bind  the  husband,  the  plaintiff  could  make  no  case  against 
the  husband  except  on  proof  of  those  particular  circumstances 
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from  which  the  husband's  Uabihty  would  result  as  a  mandate 
in  law.  To  make  out  a  cause  of  action  against  the  husband, 
the  plaintiff  was  bound  to  prove  those  special  circumstances 
from  which  alone  the  husband's  habiUty  for  the  plaintiff's  de- 
mands would  result.    Without  such  proof  he  had  no  case.' 

Upon  the  case  as  certified  the  Court  of  Common  Pleas  gave 
judgment  for  the  plaintiff.  That  judgment  was  erroneous, 
and  should  be  reversed.^ 

SKINNER  V.  TIRRELL 
159  Mass.  474.— 1893 

Morton,  J.  This  is  a  bill  in  equity,  in  which  the  plaintiff, 
who  has  advanced  money  to  the  defendant's  wife  while  living 
apart  from  her  husband,  which  she  expended,  it  is  alleged,  in 
the  purchase  of  necessaries,  seeks  to  be  subrogated  to  the  rights 
of  the  persons  furnishing  the  necessaries,  and  prays  that  the  de- 
fendant may  be  ordered  to  pay  to  her  the  amount  so  advanced. 
The  defendant  demurred  to  the  bill.  The  demurrer  was  sus- 
tained and  the  bill  was  dismissed,  and  the  plaintiff  appealed. 

The  demurrer  was  a  general  one,  and  it  was  claimed  at  the 
argument,  as  one  ground  of  it,  that  the  bill  did  not  set  out 
sufficient  facts  to  show  that  the  wife  was  living  kpart  from  her 

'  Semble,  accord  Constable  v.  Rosener,  82  App.  Div.  155  (affirmed  on  opinion 
of  the  App.  Div.,  178  N.  Y.  587). 

*  "The  obligation  [of  the  husband  to  support  the  wife]  persists  even  though 
he  is  imprisoned,  Ahem  v.  Easterby,  42  Conn.  546;  or  insane,  Read  v.  Legard, 
6  Exch.  636;  or  has  attempted  to  free  himself  from  the  duty  by  express 
contract,  Ryan  v.  Dockery,  134  Wis.  435;  and  the  fact  that  she  possesses  a 
separate  estate  is  immaterial,  Ott  v.  Hentall,  70  N.  H.  231;  although  some 
courts  have  held  that  where  she  lives  apart  from  him  for  a  just  cause,  the 
existence  of  an  ample  estate  relieves  him  of  his  duty,  Hunt  v.  Hays,  64  Vt. 
89." — 24  Harvard  Law  Review,  306,  note  1.  But  it  has  been  held  that  there 
is  no  common-law  duty  upon  the  husband  to  support  an  insane  wife  who  has 
been  committed  to  an  asylum  by  the  proper  public  authorities.  Richardson 
V.  Steusser,  125  Wis.  66.    See,  however,  Goodale  v.  Lawrence,  88  N.  Y.  513. 

In  many  states  it  is  held  that  equity  has  inherent  power  to  decree  separate 
support  for  the  wife  by  the  husband,  apart  from  divorce  actions  or  statute. 
See  Hinds  v.  Hinds,  post,  p.  391. 
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husband  for  justifiable  cause.  Without  considering  whether 
this  objection  was  well  taken,  we  assume  that,  if  valid,  it  could 
be  removed  by  amendment.  The  question  then  is  whether 
the  bill,  if  amended  so  as  to  remove  this  objection,  can  be 
maintained  either  on  the  ground  of  subrogation  or  on  the 
ground  of  a  general  equity.   We  think  it  cannot  stand  on  either. 

There  can  be  no  subrogation  unless  there  is  something  to  be 
subrogated  to.  A  debt  or  liabihty  cannot  be  created  where 
none  existed  for  the  purpose  of  effecting  a  substitution.  There 
never  was  any  liability  on  the  part  of  the  defendant  to  the 
parties  who  furnished  the  wife  with  the  necessaries.  The  goods 
were  sold  to  her  and  were  paid  for  by  her.  They  were  not 
furnished  on  the  defendant's  credit,  but  on  the  wife's.  The 
money  that  was  advanced  by  the  plaintiff  was  not  advanced 
to  the  parties  who  furnished  the  necessaries,  but  to  the  wife, 
to  be  expended  by  her  as  she  saw  fit.  There  is  no  ground, 
therefore,  for  the  application  of  the  doctrine  of  subrogation. 
Although  the  right  of  subrogation  does  not  depend  on  the 
contract,  but  rests  on  natural  justice  and  equity,  there  must 
be  either  an  agreement,  express  or  implied,  to  subrogate,  or 
some  obligation,  interest,  or  right,  legal  or  equitable,  on  the 
part  of  the  party  making  the  payment  or  advance  in  respect 
of  the  matter  concerning  which  payment  is  made  or  money 
advanced,  in  order  to  entitle  him  to  subrogation.  Hart  v. 
Western  Railroad,  13  Met.  99;  Amory  v.  Lowell,  1  Allen,  504; 
Wall  V.  Mason,  102  Mass.  313;  ^tna  Ins.  Co.  v.  Middleport, 
124  U.  S.  534;  Cans  v.  Thieme,  93  N.  Y.  225,  232;  Arnold  v. 
Green,  116  N.  Y.  566;  Nolte  v.  Creditors,  7  Mart.  (N.  S.)  La. 
602;  Johnson  v.  Barrett,  117  Ind.  551;  McNeil  v.  Miller,  29  W. 
Va.  480;  Miller's  Appeal,  119  Pa.  St.  620;  Suppiger  v.  Garrels, 
20  Bradw.  (111.)  625;  Gadsden  v.  Brown,  Speer's  Eq.  37,  41, 
De  Comcilio  v.  Brownrigg,  25  Atl.  Rep.  383;  Brewer  v.  Nash; 
16  R.  I.  458,  462;  Blackburn  Building  Society  v.  Cunliffe,  22 
Ch.  D.  61;  Stevens  v.  King,  84  Me.  291;  Sheldon  on  Subroga- 
tion, sees.  2,  3,  240. 

A  mere  volunteer  is  not  entitled  to  subrogation,  ^tna  Ins. 
Co.  V.  Middleport,  Arnold  v.  Green,  and  Gadsden  v.  Brown, 
uM  supra;  Sheldon  on  Subrogation,  sees.  241,  242,  and  cases 
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cited.  Nor  is  one  who  lends  money  to  another  to  pay  a  debt 
entitled  as  a  matter  of  right  to  stand  in  the  creditor's  shoes. 
Sheldon  on  Subrogation,  sees.  241,  242,  and  cases  cited.  So 
far  as  subrogation  is  concerned,  the  plaintiff's  contention  re- 
solves itself  into  the  proposition  that  the  defendant's  wife 
could  have  bought  on  her  husband's  credit  the  necessaries 
which  she  purchased  and  paid  for  with  the  money  advanced 
to  her  by  the  plaintiff;  that  if  the  plaintiff  had  paid  the  parties 
supplying  the  necessaries  their  several  demands,  she  would 
have  been  entitled  to  be  subrogated  to  their  claims  against 
the  defendant;  and  that,  therefore,  a  decree  should  be  entered 
in  her  favor  against  the  defendant  in  this  suit.  If  the  premises 
are  correct,  manifestly  this  conclusion  does  not  follow  from 
them. 

There  are  ancient  and  modem  cases  in  England  which  hold 
that  a  person  advancing  money  to  a  married  woman  under 
circumstances  like  those  in  this  case  can  recover  the  same  of 
the  husband  in  equity.  Harris  v.  Lee,  1  P.  Wms.  482;  Marlow 
V.  Pitfeild,  1  P.  Wms.  558;  Deare  v.  Soutten,  L.  R.  9  Eq.  151; 
Jenner  v.  Morris,  3  DeG.  F.  &  J.  45;  see,  also,  In  re  Wood,  1 
DeG.,  J.  &  S.  465. 

These  case  have  been  followed  in  this  country  in  Connecticut 
(Kenyon  v.  Farris,  47  Conn.  510),^  and  there  is  a  dictum  in  a 
case  in  Pennsylvania.  Walker  v.  Simpson,  7  Watts  &  Sergt.  83. 
To  the  same  effect,  certain  text-writers,  also  following  the 
Enghsh  cases,  have  stated  the  law  to  be  as  there  held.  1  Bish. 
Mar.  Div.  &  Sep.,  sees.  1190,  1191;  Pom.  Eq.  Jur.,  sees.  1299, 
1300;  2  Kent,  Com.  146,  note;  Schouler,  Domestic  Relations, 
sec.  61,  note. 

But  those  cases  do  not  appear  to  us  to  rest  on  any  satis- 
factory principle.  It  was  apparently  conceded  by  the  Lord 
Chancellor  in  Jenner  v.  Morris,  supra,  that  they  did  not.  He 
seems  to  have  yielded  to  them  simply  as  precedents  which  he 
was  bound  to  follow.  The  earliest  one,  Harris  v.  Lee,  on  which 
the  subsequent  ones  rely,  referred  the  jurisdiction,  without 
much  discussion  or  consideration  of  it,  to  the  principle  of  sub- 

^  Also  in  Lueppie  v.  Osborn,  52  N.  J.  Eq^  637. 
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rogation.  For  reasons  already  given,  we  think  that  principle 
inapplicable.  It  is  said  that  equity  has  jm-isdiction,  because 
there  is  no  reniedy  at  law.  It  is  admitted  that  there  is  none 
at  law.  But  it  is  contended  that  the  defendant  was  bound  to 
fiu-nish  his  wife  with  necessaries;  that  the  money  which  the 
plaintiff  advanced  to  her  was  actually  expended  in  good  faith 
by  her  for  necessaries;  that  it  will  be  no  hardship  upon  the 
defendant  to  be  obHged  to  pay  for  necessaries  which  the  law 
would  have  compelled  him  to  furnish;  and  that  in  the  interests 
of  justice  equity  should  compel  him  to  pay  the  plaintiff  the 
sums  which  she  has  advanced.  In  effect,-  this  is  the  same  as 
saying  that  in  equity  money  advanced  to  a  wife  living  sepa- 
rate from  her  husband  and  for  justifiable  cause,  and  expended 
by  her  in  good  faith  in  the  purchase  of  necessaries,  should  it- 
self be  regarded  as  necessaries  and  recoverable  accordingly. 
At  law  it  is  clear  that  money  is  not  necessaries,  and  that  a 
married  woman  living  separate  from  her  husband  cannot  bor- 
row money  on  his  credit  to  purchase  necessaries.  What  is 
necessaries  must  be  the  same  in  equity  as  at  law.  It  cannot 
be  one  thing  on  one  side  of  the  court  and  another  thing  on  the 
other.  There  may  be  strong  reasons  why  married  women, 
compelled  by  their  husbands'  misconduct  to  live  apart  from 
them,  should  be  allowed  to  borrow  money  on  their  husbands' 
credit  for  the  purchase  of  necessaries.  It  is  for  the  Legislature, 
if  it  deems  it  advisable,  to  give  them  such  power.  In  this  state 
they  are  not  without  a  remedy  in  such  cases.  The  Probate 
Court  may,  upon  their  petition,  order  the  husband  to  pay  to 
them  from  time  to  time  such  sums  of  money  as  it  deems  expedi- 
ent for  their  support.  Pub.  Sts.,  c.  147,  sees.  33  et  seq.  It  is 
possible  that  this  statute  should  be  taken  as  a  declaration  of 
the  legislative  sense  that  a  married  woman  Hving  apart  from 
her  husband  should  obtain  money  for  necessaries  through  the 
aid  of  the  Probate  Court,  and  not  by  pledging  his  credit.  How- 
ever that  may  be,  a  majority  of  the  court  can  discover  no  sat- 
isfactory groimd  on  which  jurisdiction  in  equity  of  the  present 
suit  can  rest. 

Decree  affirmed.* 

'  Money  as  a  Necessary.    "Some  courts  of  law  hold  that  money  loaned 
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Wife's  Ante-nuptial  Contracts  with  her  Husband 

PIERCE  V.  PIERCE 
71  N.  Y.  154—1877 

Miller,  J.  Upon  the  accounting  of  Mrs.  Kerce,  as  adminis- 
tratrix, of  her  deceased  husband's  estate,  before  the  surrogate, 
it  was  held  that  the  ante-nuptial  agreement  entered  into  at  the 
time  of  their  marriage  was  valid  and  in  full  force,  and  for  that 
reason  she  was  not  entitled  to  a  share,  as  his  widow,  in  the  dis- 
tribution of  his  estate,  and  was  only  allowed  the  amount  named 
in  said  agreement.  The  agreement  referred  to  purported  to 
have  been  entered  into  in  contemplation  of  marriage,  and  for 
the  purpose  of  making  provision  for  a  fit  and  proper  settle- 
ment by  the  deceased,  for  the  benefit  of  his  intended  wife, 
and  thereby  the  deceased  agreed  that  if  the  marriage  was  had 
and  solemnized,  he  would,  in  case  she  survived  him,  pay  or 
cause  to  be  paid  to  her,  the  sum  of  $500  for  her  sole  and  separate 

to  a  wife  is  not  a  necessary,  even  though  borrowed  for  the  express  purpose  of 
purchasing  necessaries  (Marshall  v.  Perkins,  20  R.  I.  34),  but  in  other  juris- 
dictions the  contrary  result  has  been  reached  when  the  money  was  actually 
so  expended  (Kenny  v.  Meislahn,  69  N.  Y.  App.  Div.  572),  and  when  this  is  j 
the  case,  practically  all  courts  of  equity  now  permit  a  recovery  by  an  appli- 
cation of  the  principle  of  subrogation  (Deare  v.  Sutton,  L.  R.  9  Eq.  951; 
Kenyon  v.  Faris,  47  Conn.  510,  contra,  Skinner  v.  Tirrell,  159  Mass.  474.  This 
case  may  be  distinguished  on  the  ground  that  the  money  was  advanced  on  the 
wife's  credit).  But  if  the  husband's  credit  is  worthless,  the  wife's  rights  are 
not,  in  the  absence  of  statute,  adequately  protected,  for  if  a  divorce  or  legal 
separation  is  not  desired,  she  cannot  generally  enforce  her  right  of  support 
directly  against  the  husband.  Some  jurisdictions  allow  a  bill  in  equity  for 
maintenance  (Galland  v.  Galland,  38  Cal.  265  [alimony  unconnected  with 
divorce]),  but  no  action  at  law  for  damages  has  ever  been  given  her  when  there 
is  a  breach  of  the  legal  duty  (Decker  v.  Kedly,  148  Fed,  681)."— 24  Harvard 
Law  Review,  306. 

In  De  Brauwere  v.  De  Brauwere,  203  N.  Y.  460,  a  wife  who,  having  been 
abandoned  by  her  husband,  endeavored  without  success  to  pledge  the  credit 
of  the  husband  in  order  to  supply  herself  and  the  children  with  necessaries, 
was  permitted  to  recover  in  quasi-contract  from  the  husband  the  amount 
expended  by  her,  out  of  her  own  moneys,  to  perform  the  legal  duty  resting 
primarily  upon  the  husband. 
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use;  and  she  agreed,  in  consideration  of  the  "  money  paid  to 
her,"  that  said  money  should  be  in  full  satisfaction  of  her  dower, 
and  bar  her  from  claiming  the  same,  or  any  share  of  his  per- 
sonal property,  unless  given  to  her. 

We  are  of  the  opinion  that  the  contract  in  question  cannot  be 
upheld,  for  the  reason  that  the  evidence  establishes,  beyond  any 
controversy,  that  it  was  executed  by  the  respondent,  under  a 
belief — which  was  created  by  the  conduct  and  declarations  of 
the  deceased — that  it  contained  more  beneficial  provisions  in 
her  favor  than  were  contained  in  the  same,  and  that  the  de- 
ceased, taking  advantage  of  the  confidential  relationship  exist- 
ing between  him  and  the  respondent,  who  was  the  intended  wife 
of  the  deceased,  he  was  chargeable  with  fraud  and  misrepresen- 
tation in  procuring  her  signature  to  the  same. 

Ante-nuptial  contracts,  whereby  the  future  wife  releases  her 
claim  to  her  right  of  dower,  and  all  other  rights  to  the  estate 
of  her  husband  upon  his  decease,  are  fully  recognized  in  law. 
"When  fairly  made  and  executed  without  fraud  or  imposition, 
they  will  be  enforced  by  the  courts.  The  surrender  and  release 
of  rights  to  be  acquired  by  the  intended  wife  by  the  marriage 
relation  must,  however,  be  regarded  with  the  most  rigid  scru- 
tiny; and  courts  will  not  enforce  contracts  of  this  nature  against 
the  wife  where  the  circumstances  establish  that  she  has  been 
over-reached  and  deceived,  or  been  induced  by  false  represen- 
tations to  enter  into  a  contract  which  does  not  express  or  carry 
out  the  real  intention  of  the  parties.  The  relationship  of  par- 
ties who  are  about  to  enter  into  the  marriage  state  is  one  of 
mutual  confidence,  and  far  different  from  that  of  those  who  are 
dealing  with  each  other  at  arm's  length.  This  is  especially 
the  case  on  the  part  of  the  woman;  and  it  is  the  duty  of  each 
to  be  frank  and  unreserved  when  about  to  enter  into  an  ante- 
nuptial contract,  by  a  full  disclosure  of  all  facts  and  circum- 
stances which  may  in  any  way  affect  the  agreement.  Kline  v. 
Kline,  57  Pa.  120. 

In  the  case  cited,  which  involved  the  vaUdity  of  a  marriage 
contract,  it  was  held  there  was  error  in  the  charge  of  the  judge 
to  the  jury  that  the  woman  was  bound  to  exercise  her  judgment, 
and  take,  advantage  of  the  opportunity  that  existed  to  obtain 
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information — if  she  did  not  do  so,  it  was  her  fault;  and  that  the 
parties  were  deaUng  at  arm's  length.  See,  also,  case  of  Kline's 
Estate,  64  Pa.  122,  which  holds  that  parties  to  such  a  contract 
occupy  a  confidential  relation;  and  Tarbell  v.  Tarbell,  10  Allen, 
278;  Fay  v.  Rickman,  1  N.  C.  (Bush  Eq.)  278;  Woodward  v. 
Woodward,  5  Sneed,  49.  These  authorities  go  very  far  in 
holding  that  the  courts  require  strict  proof  of  fairness,  when 
called  upon  to  enforce  an  ante-nuptial  contract  against  the 
wife,  and  especially  when  it  is  apparent  that  the  provision 
made  for  the  wife  is  inequitable,  imjust,  and  imreasonably 
disproportionate  to  the  means  of  the  husband.  The  rule  un- 
doubtedly is,  that  in  such  a  case  every  presmnption  is  against 
the  vaUdity  of  the  contract,  and  the  burden  of  proof  is  cast 
upon  the  husband,  or  those  who  represent  him,  in  order  to 
uphold  and  enforce  the  same  as  a  valid  and  subsisting  agree- 
ment. It  is  also  a  well-settled  principle  that  a  court  of  equity 
will  interpose  its  power  to  set  aside  an  instniment  executed 
between  parties  who  stand  in  confidential  relations,  when  there 
is  evidence  showing  fraud,  or  even  when  it  appears  that  undue 
influence  has  been  exercised,  when  one  party  is  so  situated  as 
to  exercise  a  controlling  influence  over  the  will,  conduct,  and 
interests  of  the  other.  Sears  v.  Shafer,  6  N.  Y.  268;  Nesbit  v. 
Lockman,  34  id.  167.  So,  also,  when  one  party  is  intrusted  to 
reduce  a  contract  to  writing,  he  is  bound  to  do  so  faithfully 
and  truly;  and  any  variation  from  it,  by  omitting  some  of  its 
terms,  or  by  inserting  provisions  not  embraced  in  it,  if  not 
known  to  the  other  party  and  distinctly  assented  to  by  him, 
is  a  clear  fraud.  Botsford  v,  McLean,  45  Barb.  478-488,  and 
authorities  cited.  While  parties  to  a  written  agreement  should 
look  out  for  themselves,  and  ordinarily  the  written  contract 
is  presmned  to  express  their  common  intention,  yet,  when  one 
occupies  a  confidential  relationship  to  the  other,  and  was  in- 
trusted with  reducing  it  to  writing,  and  it  is  clearly  made  to 
appear  that  the  written  contract  was  untrue,  and  misrepresents 
and  misstates  the  real  intention  as  understood  and  agreed 
upon,  it  cannot  stand.  More  especially  is  this  rule  applicable 
when  undue  advantage  has  been  taken,  and  a  fraud  perpetrated. 
Within  the  rules  referred  to,  a  case  is  made  out  by  the  evidence 
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which  estabUshes  that  the  alleged  ante-nuptial  agreement 
was  nugatory  and  void.  The  testimony  is  uncontradicted 
and  unimpeached,  that  when  the  respondent  signed  the  con- 
tract, she  acted  imder  a  behef  and  conviction  that  she  was 
thereby  to  receive  the  sum  of  $500  in  cash,  a  deed  of  a  house  and 
lot,  and  $500  if  she  survived  the  deceased.  The  contract  was 
stated  or  read  to  the  respondent  as  containing  those  provisions, 
before  the  proposed  marriage;  and  when  it  was  assented  to 
by  her,  at  the  time  when  the  contract  was  finally  executed, 
the  deceased  stated  to  the  clergyman  who  performed  the  mar- 
riage ceremony,  and  witnessed  the  written  agreement,  that  it 
was  unnecessary  for  him  to  read  it — intimating  that  the  con- 
tents were  known  and  understood.  It  was  not  read  at  that 
time,  nor  does  it  appear  distinctly  that  it  was  ever  read  by  the 
respondent  at  any  time.  It  is  also  proved  that  after  the  mar- 
riage, on  one  occasion,  the  deceased  asked  the  respondent  if 
she  did  not  wish  she  had  the  contract,  and  she  replied  it  was  not 
gQod  for  anything,  unless  he  paid  her  the  $500  he  had  agreed 
to.  And  in  the  summer  of  1860,  the  respondent  stated  to  the 
deceased  that  he  had  agreed  to  give  her  the  house  and  lot, 
and  asked  him  why  he  did  not  do  it;  and  he  replied,  that  per- 
haps she  should  have  the  house  he  lived  in,  or  to  that  effect. 
It  thus  appeared  that  he  acquiesced  in  the  statement  made  as 
to  the  contents  of  the  contract,  and  did  not  deny  that  it  con- 
tained the  provisions  claimed  by  her.  The  proof  referred  to 
shows  that  he  kept  it  all  the  time  in  his  own  possession,  or 
under  his  own  control;  and  when  called  upon  to  fulfill  his  en- 
gagement, he  failed  to  deny  the  statements  as  to  the  agree- 
ment actually  made,  and  virtually  admitted  that  they  were 
correct. 

It  is  plain  that  the  respondent  understood  the  contract  as  con- 
taining the  provisions  stated  by  the  deceased,  and  that  the 
deceased  understood  that  such  was  her  belief  as  to  its  contents. 
He  permitted  her  to  act  on  this  hypothesis,  and  while  laboring 
under  an  entire  mistake,  without  correcting  it,  and  it  does  not 
rest  with  his  heirs  now  to  claim  that  it  was  otherwise  than  the 
deceased  stated  and  the  respondent  understood  at  the  time. 
She  married  him  under  such  a  belief,  and  he  having  knowledge 
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that  such  was  her  understanding  of  the  agreement,  those  who 
represent  him  are  estopped  now  from  insisting  that  the  con- 
tract was  valid  and  should  be  enforced. 

For  the  reasons  stated,  the  alleged  contract  was  invalid  and 
void,  and  the  General  Term  very  properly  modified  the  de- 
cree of  the  surrogate  by  allowing  the  respondent  a  distributive 
share,  as  widow,  in  the  estate  of  the  deceased. 

No  other  question  raised  demands  comment,  and  the  judg- 
ment of  the  General  Term  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 

FARLEY  V.  FARLEY 
91  Ky.  497.— 1891 

Judge  Bennett  delivered  the  opinion  of  the  court. 

The  appellant,  while  a  feme  sole,  executed  to  the  appellee  the 
notes,  and  the  mortgage  on  her  land  to  secure  one  of  the  notes, 
now  in  controversy.  She  and  the  appellee  thereafter  married 
each  other,  and  while  they  were  husband  and  wife,  and  said 
notes  not  having  been  paid,  the  appellee  brought  suit  on 
them,  seeking  a  personal  judgment  and  foreclosure  of  said 
mortgage. 

The  appellaiit  interposed  the  defence  that  by  her  marriage 
with  the  appellee  said  debts  were,  in  law,  paid  or  extinguished, 
which  had  the  effect  to  cancel  said  mortgage.  During  the 
pendency  of  this  suit  the  appellee  obtained  a  divorce  from  the 
appellant,  in  which  each  party  was  restored  to  any  property 
not  disposed  of  at  the  commencement  of  the  action,  which  such 
party  might  have  obtained,  directly  or  indirectly,  from  or 
through  the  other,  etc. 

The  lower  court  decided  that  the  subsequent  marriage,  under 
the  circimistances  did  not  extinguish  the  said  mortgage,  and 
ordered  the  land  sold  to  pay  the  mortgage  debt. 

By  the  common  law,  marriage  has  the  legal  effect  of  paying 
or  extinguishing  the  debt  that  the  husband  might  owe  the 
wife,  or  the  wife  the  husband,  at  the  time  of  the  marriage.  By 
that  law  the  husband,  by  the  marriage,  became  responsible 
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for  the  debts  due  by  the  wife  at  the  time,  and  became 
bound  to  provide  for  her  comfort  and  maintenance  during 
coverture,  and,  in  return,  all  her  personal  estate,  of  whatever 
description,  became  absolutely  his.  If  she,  at  the  time  of 
marriage,  held  a  note  on  him,  the  note  was,  in  law,  paid;  it 
became  his.  If  he  held  a  note  on  her,  it,  in  law,  was  paid  or 
extinguished  by  the  marriage.  If,  at  the  time,  she  was  in- 
debted to  him,  say  one  thousand  dollars,  and  possessed  say 
one  hundred  thousand  dollars,  the  law  gave  him  said  sum,  and 
at  the  same  time  paid  her  debt  to  him.  If  she  took  one  thou- 
sand dollars  of  this  sum  and  paid  the  debt,  she  would  take 
what  already  belonged  to  the  husband  by  virtue  of  the  mar- 
riage. Suppose  she  were  to  say  to  the  husband,  you  got  ten 
thousand  dollars  by  me,  which  ought  to  pay  this  debt,  would 
he  be  permitted  to  say  that  he  got  what  the  law  gave  him,  and 
as  she  owned  a  tract  of  land  which  the  law  did  not  give  him, 
except  the  rent  and  use,  he  would  subject  that  to  the  payment 
of  the  debt?  Surely  a  court  of  equity  would  not  allow  this. 
Surely  it  would  say  to  him,  as  the  law  gave  him,  upon  the 
marriage,  all  the  personal  estate  then  owned  or  thereafter 
acquired  by  this  woman,  it  also  paid  or  extinguished  her  in- 
debtedness to  him.  It  would, say  to  him  still  more  specific- 
ally, it  is  the  right,  without  reference  to  the  quantity  received, 
to  her  personal  estate  and  her  earnings  that  pays  or  extin- 
guishes her  indebtedness  to  him. 

Now,  this  common-law  rule  prevails  in  this  state,  except 
as  it  is  modified  by  statute,  which  modification  consists  in  the 
wife's  retaining  the  legal  title  to  her  real  estate,  and  the  hus- 
band's non-liabihty  for  the  payment  of  any  ante-nuptial  debts 
of  hers,  except  to  the  extent  that  he  received  personal  estate 
from  her  by  reason  of  the  marriage.  This  non-liability  is  more 
favorable  to  him  than  was  the  common-law  rule,  which  was 
intended  to  establish  equality,  in  view  of  the  fact  that  the 
statute  allows  her  to  retain  the  title  to  her  real  estate;  but  it 
does  not  have  the  effect  not  to  pay  any.  debt  that  she  might 
owe  him,  because  he  is  yet  entitled  to  all  her  personal  estate, 
time,  labor  and  earnings,  which  should  have  the  legal  effect  of 
paying  or  extinguishing  her  indebtedness  to  him.    She  could 
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still  say  to  him  that  the  thousands  of  dollars  that  were  once 
hers,  and  out  of  which  she  could  have  paid  the  debt,  were  now 
his,  and  her  earnings,  once  hers,  and  out  of  which  she  could 
have  paid  the  debt,  were  now  his,  and  she,  consequently,  had 
nothing  with  which  to  pay.  But  he  says,  you  have  land,  pay 
me  out  of  that;  but  she  says  you  control  the  rents  and  income 
from  that  land,  and  if  I  offer  you  that,  you  will  tell  me  that 
you  are  entitled  to  that  by  law.  Yes,  of  course,  give  me  the 
title;  you  have  that  left.  But,  instead  the  common  law  says 
that  it  is  the  acquisition  by  the  husband  of  this  right,  although 
never  substantially  realized,  that  pays  the  wife's  indebted- 
ness to  the  husband,  and  the  reason  of  the  rule  exists  notwith- 
standing our  statutory  modifications.  This  common-law 
rule  as  to  payment  does  not  obtain  where  the  ante-nuptial 
contract  was  not  to  be  enforced  during  coverture,  or  where  the 
wife,  by  either  contract  or  the  law,  retains  all  her  estate  as  a 
separate  estate;  then,  in  that  case,  the  reason  ceases,  and  equity 
will  relieve  against  the  rule.  But  such  is  not  the  case  here; 
the  modifications  suggested  do  not  change  the  essence  of  the 
reason,  consequently  the  rule  obtains  and  said  indebtedness 
was,  in  law,  paid. 

But  it  is  said  that  the  rnortgage  gave  the  appellee  an  equity 
which  he  could  enforce  after  the  marriage.  "Well,  the  mort- 
gage did  not  convey  to  the  appellee  any  equity  except  as  that 
equity  was  supported  by  the  debt  that  the  equitable  convey- 
ance was  intended  to  secure;  and  if  such  debt  was  thereafter 
paid  in  fact,  or  by  operation  of  law,  the  lien  or  equity  became 
eo  instante  discharged.  Such  lien  subsists  upon  the  debt  that 
it  secures;  and  when  that  debt  is  paid,  or  extinguished  by  either 
actual  payment  or  payment  by  operation  of  law,  the  lien  it- 
self is  thereby  discharged. 

But  it  is  said  the  divorce  restored  each  party  to  all  his 
property  not  disposed  of  before  the  commencement  of  the 
action  as  fully  as  if  there  had  been  no  marriage.  The  answer 
to  this  proposition  is,  that  the  appellee's  property  in  these 
notes  was  disposed  of  before  the  action  was  commenced.  They 
were  paid,  or  extinguished,  by  the  marriage,  and  the  divorce 
did  not  revive  them. 
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The  judgment  is  reversed,  with  directions  to  dismiss  the 
appellee's  petition.^ 

Wife's  Post-nuptial  Contracts  with  her  Husband 

SPOONER  V.  SPOONER 
155  Mass.  52.-1891 

Appeal  from  a  decree  of  the  Probate  Court  dismissing  the 
petition  of  Susan  G.  Spooner,  as  administratrix  of  the  estate 
of  her  late  husband  Walter  Spooner,  for  a  license  to  sell  real 
estate  for  the  payment  of  debts.  The  case  was  heard  by 
Knowlton,  J.,  who  reported  it  for  the  consideration  of  the  full 
court,  in  substance  as  follows: 

It  appeared  that  the  appellant  advanced  from  her  separate 
estate  to  her  husband  in  his  lifetime  the  sum  of  $1,075,  and 
took  in  return  therefor  a  note  signed  by  her  husband  and 
payable  to  the  order  of  Walter  R.  Spooner,  and  by  him  in- 
dorsed to  the  appellant  in  the  lifetime  of  the  husband.  The 
note  was  indorsed  at  the  time  when  it  was  made,  and  after 
beiag  indorsed  was  delivered  to  the  appellant.  It  was  never 
in  the  possession  of  the  payee  except  for  his  indorsement,  and 
was  delivered  to  the  appellant  by  the  husband.  The  note  and 
indorsement  (except  the  signature  of  payee)  was  in  the  hand- 
writing of  the  husband.  There  was  no  indebtedness  of  the 
estate  except  said  note,  and  if  this  note  should  be  paid  it  is 
necessary  to  sell  a  part  of  the  real  estate,  and  the  petition  should 
be  granted. 

Allen,  J.  It  has  often  been  held  that  a  promissory  note 
miming  directly  from  a  husband  to  his  wife,  or  vice  versa,  is 
void,  and  cannot  be  made  valid  by  a  transfer  to  a  third  person. 
Woodward  v.  Spurr,  141  Mass.  283,  and  cases  there  cited. 
But  where  a  note  given  by  a  husband  to  a  third  person  is  valid 
in  its  inception,  it  does  not  become  a  nullity  by  being  trans- 
ferred to  the  wife,  though  she  may  not  be  able  to  maintain  an 

\  See  also,  as  to  the  effect  of  married  women's  enabling  acts  in  extinguish- 
ing ante-nuptial  debts  as  between  husband  and  wife,  13  Michigan  I^aw  Review, 
518, 
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action  against  him  upon  it  in  her  own  name.  Thus,  in  Butler 
V.  Ives,  139  Mass.  202,  a  wife  borrowed  money  from  her  hus- 
band and  made  a  note  secured  by  mortgage  therefor  to  a  third 
person  for  her  husband's  benefit,  and  it  was  held  that  the 
note  and  mortgage  were  not  extinguished  by '  being  subse- 
quently assigned  to  the  husband,  though  he  could  not  enforce 
them  by  proceedings  at  law  in  his  own  name,  and  that  the 
right  to  enforce  them  revived  when  they  were  transferred  by 
him  to  a  third  person.  See,  also,  Degnan  v.  Farr,  126  Mass. 
297.  In  each  of  these  last  two  cases  the  original  transaction 
was  a  loan  of  money  between  husband  and  wife,  and  in  each 
a  note  and  mortgage  were  given  to  a  third  person  for  the  pur- 
pose of  securing  the  repayment  of  the  loan.  In  each  case  it 
was  considered  that  the  note  was  valid  in  its  inception,  so  that 
it  might  have  been  sued  in  the  name  of  the  payee  for  the  lender's 
benefit.  The  circumstance  that  a  third  person  was  introduced 
as  payee,  merely  for  the  purpose  of  avoiding  the  objection  that 
husband  and  wife  cannot  contract  directly  with  each  other, 
did  not  render  the  note  invalid.  The  present  case  falls  within 
the  doctrine  thus  established.  The  payee  might  have  main- 
tained an  action  upon  the  note.  The  consideration  was  suffi- 
cient. Atlantic  Bank  v.  Tavener,  130  Mass.  407;  Nichols  v. 
Nichols,  136  Mass.  256.  His  title  was,  in  substantial  partic- 
ulars, like  what  existed  in  Degnan  v.  Farr  and  Butler  v.  Ives, 
above  cited.  If  Mrs.  Spooner,  after  taking  the  note,  had 
transferred  it  to  a  third  person,  such  third  person  could  have 
maintained  an  action  upon  it.  Such  transfer  might  be  made 
now.  But  since  her  husband  is  dead,  formal  objection  to  pro- 
ceedings in  her  own  name  has  ceased;  the  note  is  a  valid  in- 
debtedness against  his  estate,  and  she,  as  administratrix,  may 
maintain  her  petition  for  license  to  sell  real  estate  to  raise 
money  for  its  payment. 
Decree  reversed.* 

1  Though  the  contract  between  husband  and  wife  is  void,  recovery  in 
quasi-contract  has  been  allowed.  Nat.  Bank  ».  Tyndale,  176  Mass.  547;  but 
see  Muller  v.  Witte,  78  Conn.  495. 
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CAREY  V.  MACKEY 
82  Maine,  516.— 1890 

On  Report. 

This  was  an  action  of  debt  on  the  bond  of  the  defendant, 
made  and  given  to  the  plaintiff,  then  his  wife,  September  12, 
1882,  for  her  separate  support.  Besides  a  general  count  in  the 
declaration  for  the  penal  sum  of  the  bond,  the  plaintiff  also 
declared  for  forty-five  monthly  payments  of  thirty  dollars 
each. 

April  13,  1883,  a  divorce  a  vinculo  with  a  decree  for  a  gross 
sum  of  1690.00,  as  alimony,  and  the  right  to  resume  her  maiden 
name,  was  granted  to  the  plaintiff,  by  the  court  in  Florida, 
where  both  parties  had  their  domicile. 

Peters,  C.  J.  The  plaintiff  declares  on  the  instrument 
adduced  below,  as  a  penal  bond,  and  also  upon  the  covenants 
expressed  in  it: — "This  agreement  made  this  twelfth  day  of 
September,  1882,  between  Jonathan  I.  Mackey  and  Alicia  C. 
Mackey,  both  of  Florida,  and  residents  of  Jacksonville  in  said 
Florida,  witnesseth  that,  whereas  my  wife,  Alicia  C.  Mackey, 
has  this  day  expressed  her  desire  to  me  that  a  separation  of 
relations  of  man  and  wife  between  ourselves  might  be  effected, 
and  for  good  reasons  known  to  herself,  be  it  known  that  I  hereby 
consent  to  said  separation,  and,  in  consideration  of  my  duty  to 
her  as  her  husband,  I  hereby  agree  to  pay  to  her  monthly, 
through  the  Hon.  M.  A.  McLain  of  Jacksonville  aforesaid, 
the  sum  of  thirty  dollars  per  month,  on  the  first  day  of  each 
month,  the  first  installment  or  payment  being  and  to  become 
due  November  1,  1882.  And  I  hereby  bind  myself  to  the  well 
and  true  payment  of  thirty  dollars  aforesaid  monthly,  so  long 
as  she  shall  maintain  good  behavior  and  shall  (not)  have  re- 
married, and  this  I  bind  myself  to  do  under  a  penalty  of  five 
thousand  dollars  to  be  recovered  by  her  in  any  court  of  law 
by  attachment  upon  my  property  and  of  myself,  which  sum  of 
five  thousand  dollars  aforesaid  I  hereby  agree  shall  be  considered 
a  forfeiture  upon  my  part  to  her.  And  this  thirty  dollars  per 
month  is  in  addition  to  the  one  hundred  and  fifty  dollars  which 
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I  have  already  paid  her  at  the  making  of  this  agreement.    And 
this  I  do  freely  and  imderstandingly. 

"Witness  my  hand  and  seal  this  12th  September,  1882. 

J.  I.  MACKEY,  (seal)." 

The  instrmnent  was  acknowledged  before  H.  M.  Sylvester,  a 
notary  public,  and  witnessed  by  him. 

The  plaintiff  cannot  recover  on  both  forms  of  declaration. 

She  elects  to  recover  the  penal  sum.  We  have  no  doubt  the 
instrument  declared  on  is  a  penal  bond.  It  contains  all  the 
elements  of  one,  though  perhaps  not  expertly  put  together. 

"If  I  by  deed,  covenant  or  promise  to  do  a  thing,  and  then 
say  to  perform  which  promise  I  bind  myself  in  twenty  pounds, 
this  is  a  good  obligation  in  law."  No  set  form  of  words  is 
necessary,  as  see  numerous  illustrations  iu  Bacon's  and  Dane's 
Abridgments;  Title,  Obhgation.  We  are  of  opinion  that  the 
five  thousand  dollars  are  a  penalty  and  not  Uquidated  damages. 

Passing  the  points  made  on  the  pleadings,  an  important 
question  arises  whether  an  agreement  for  separate  support  is 
valid  in  this  state.  We  do  not  see  why  not.  It  is  said  in  argu- 
ment that  there  has  never  been  a  judicial  decision  in  the  state 
touching  the  question.  That  indicates  that  the  danger  of  a 
frequency  of  such  cases  must  be  small  indeed. 

Certainly  such  an  agreement  comes  within  the  spirit  of  our 
late  statute  which  provided  for  a  divorce  from  bed  and  board, 
the  marital  tie  remaining.  There  never  has  been  any  judicial 
expression  in  this  state  against  an  agreement  for  separate  sup- 
port. The  doctrine  is  upheld  in  an  early  Massachusetts  case 
when  this  state  was  a  part  of  that  commonwealth,  and  the 
precedent  is,  therefore,  as  binding  here  as  it  is  there. 

In  Page  v.  Trufant,  2  Mass.  159,  decided  in  1806,  it  was  held 
that  "a  bond  from  the  husband  to  the  father  of  the  wife  for  her 
maintenance,  after  a  voluntary  separation,  is  a  vaUd  contract." 
According  to  the  practice  of  that  day,  each  judge  sitting  ex- 
pressed his  opinion  on  the  question,  and  all  favored  the  doc- 
trine. Parsons,  C.  J.,  closed  the  discussion  in  these  words: 
"It  in  fact  appears  on  the  record  that  the  consideration  was 
legal  and  meritorious,  as  it  was  made  to  secure  a  separate 
maintenance  for  the  wife,  who  separated  froin  her  husband 
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for  their  mutual  comfort,  to  avoid  the  effect  of  jealousies  and 
animosities  that  existed  between  them." 

In  Fox  V.  Davis,  113  Mass.  255,  the  doctrine  is  fully  recog- 
nized, and  was  apphed  in  that  case.  Mr.  Bishop,  in  1  Bish. 
Mar.  &  Div.  (6th  ed.),  book  5,  ch.  39,  enumerates  the  states, 
citing  their  cases,  where  the  doctrine  is  either  allowed  or  dis- 
allowed; and  it  appears  to  have  been  accepted  by  most  of  the 
states.  In  England  it  is  estabUshed  by  act  of  Parliament. 
The  condition  on  which  it  rests  is  that  separation  has  aheady 
taken  place,  or  that  the  agreement  is  made  in  contemplation 
of  an  immediate  separation  which  takes  place  as  contemplated. 

The  only  objection  to  such  contracts  is  the  encouragement 
which  may  be  afforded  for  married  parties  to  separate  from  each 
other.  We  think  that  amounts  to  little  or  nothing  under  our 
liberal  divorce  system.  Parties  greatly  prefer  divorce  and  ali- 
liiony  to  mere  separation. 

There  may  be  a  distinction  to  be  observed.  Some  contracts 
of  separation  might  offend  public  policy,  and  others  not.  Cer- 
tainly there  are  cases  where  a  wife  would  be  justified  in  separat- 
ing from  her  husband,  and  asking  a  support  from  him  not- 
withstanding the  separation.  There  was  undoubtedly  good 
cause  for  separation  in  the  present  case.  The  evidence  in  the 
divorce  case,  to  be  alluded  to  hereinafter,  which  is  a  part  of 
the  record  of  this  case,  shows  that  the  separation  was  caused 
by  cruelties  inflicted  by  him  upon  her.  He  had  frequently 
choked  her  severely,  and  habitually  abused  her  in  different 
ways.  She  proves  that  she  has  been  a  person  of  good  behavior 
since  separation,  as  the  contract  requires  of  her,  and  that  she 
has  not  married  again.     .     .     . 

It  is  contended  for  the  defendant  that  the  agreement  for 
separate  support  was  terminated  by  the  divorce  obtained  by 
the  plaintiff  in  a  court  in  Florida  in  1883.  The  agreement  does 
not  provide  for  its  rescission  or  termination  upon  the  wife's 
divorce.  A  failure  of  good  behavior  or  re-marriage  are  the  only 
causes  provided  for  its  termination.  The  promised  support 
would  be  just  as  much  needed  after  divorce  as  before.  There 
is  no  agreement  of  parties  in  the  provisions  of  the  divorce, 
nor  was  there  any  in  the  negotiations  preceding  divorce,  that 
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the  contract  should  be  annulled  thereby,  although  the  defend- 
ant attempted  to  prove  such  an  understanding.  The  court 
could  have  imposed  such  condition,  a  not  uncommon  thing, 
but  failed  to  do  so.  Nor  does  the  decree  of  divorce,  of  its  own 
force,  have  the  effect  of  terminating  the  prior  agreement  for 
separate  support.  On  this  point  the  doctrine  is  stated  by  Mr. 
Bishop,  and  the  authorities  fully  cited.  1  Mar.  &  Div.  (6th  ed.) , 
sec.  637;  2  same,  sees.  55,  717-722,  741. 

The  counsel  for  defendant  argue  at  great  length  that  an 
action  cannot  be  maintained  on  the  agreement  because  not  of 
legal  form  in  all  respects,  very  properly  contending  that  all 
contracts  made  between  husband  and  wife  do  not  become 
valid  merely  because  the  marital  tie  has  been  sundered  by  a 
decree  of  divorce.  But  aU  contracts  of  the  kind  which  equity 
would  uphold  before  divorce,  the  law  recognizes  after  di- 
vorce. 

This  agreement  is  substantially  a  legal  agreement,  and  at  all 
events  a  good  equitable  agreement.  Had  the  promise  in  it  been 
madfe  to  this  plaintiff's  agent  as  her  trustee,  it  would  have 
been  a  perfectly  formal  instrument  at  law.  But  the  promise  is 
to  her,  though  the  delivery  of  the  money  was  to  be  to  the  agent 
for  her.    Equity  would  have  readily  supplied  formality. 

In  the  divorce  proceedings  the  plaintiff  received  allowances 
towards  her  support  of  $690.00,  the  terms  of  divorce  having 
been  arranged  by  the  counsel  of  the  parties.  Here,  then,  was  a 
decree  of  court  for  support,  and  also  an  agreement  of  parties 
for  the  same  purpose.  It  does  not  clearly  appear  what  was  in 
the  minds  of  the  parties  about  a  double  allowance,  but  from 
what  was  said  and  done  in  the  negotiation,  and  because  there 
would  be  much  apparent  justice  in  thus  interpreting  the  trans- 
action, we  think  we  are  justified  in  concluding  that  it  was  the 
tacit  understanding  of  the  parties  that  the  allowances,  in  the 
divorce  suit,  should  be  a  credit  to  that  extent  upon  the  amounts 
payable  by  the  contract.    Albee  v.  Wyman,  10  Gray,  222. 

The  result  must  be  that  judgment  is  to  be  entered  for  the 
penal  smn  of  the  bond,  execution  to  issue  for  the  sum  due  on  the 
bond  less  the  credit  of  six  hundred  and  ninety  dollars. 

JDefendant  defaulted  for  the  penal  sum. 
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Damages  to  be  assessed  at  nisi  prius. 
Walton,  Virgin,  Libbey,  Foster  and  Haskell,  JJ.,  con- 
curred. 

McGregor  ».  McGregor 

20  Q.  B.  D.  529.-1888 

The  plaintiff  and  defendant,  who  were  wife  and  husband, 
took  out  cross-summonses  against  each  other  for  assaults,  but 
before  the  hearing  a  verbal  agreement  was  entered  into  by 
them  by  which  the  summonses  were  to  be  withdrawn,  and  the 
plaintiff  and  defendant  were  to  live  separate,  the  defendant 
agreeing  to  pay  the  plaintiff  £1  a  week  for  the  maintenance 
of  herself  and  children,  and  the  plaintiff  agreeing  to  indemnify 
the  defendant  against  any  debts  which  she  might  contract. 
The  defendant,  the  husband,  having  failed  to  pay  the  weekly 
allowance,  the  wife  issued  a  plaint  against  him  for  £6,  being 
six  weeks'  arrears  of  the  agreed  weekly  sum  for  maintenance. 
The  learned  County  Comrt  gave  judgment  for  the  plaintiff. 
The  defendant  appealed. 

A.  L.  Smith,  J.  This  was  an  action  brought  in  the  County 
Court  of  Newcastle-upon-Tyne  to  recover  £6,  being  six  weeks' 
arrears  of  maintenance  contracted  by  a  husband  to  be  paid  to 
his  wife  under  the  following  circumstances: 

The  plaintiff  and  defendant  before  and  at  the  time  of  the 
contract  hereafter  referred  to  were  and  still  are  husband  and 
wife.  On  several  occasions  prior  to  the  month  of  June,  1886, 
the  defendant's  ill-usage  had  obliged  the  plaintiff  to  apply  to 
the  pohce  for  protection  against  her  husband,  and  in  the  month 
of  June,  1886,  she  was  compelled  to  take  out  a  summons 
against  him  for  assault.  The  defendant  thereupon  took  out  a 
cross-summons  against  the  plaintiff.  On  July  1,  1886,  when 
the  summonses  were  about  to  come  on  for  hearing  at  the  police 
court,  negotiations  took  place  between  the  respective  sohcitors 
of  the  plaintiff  and  defendant,  and  it  was  thereupon  agreed 
between  the  plaintiff  and  the  defendant  "that  they  should  live 
separate  and  apart;  that  the  defendant  should  pay  to  the  plain- 
tiff £1  per  week,  and  that  she  should  therewith  maintain  her- 
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self  and  her  three  children;  that  she  should  indemnify  her 
husband  against  any  debts  contracted  by  her;  and,  further, 
that  the  summonses  should  be  withdrawn,"  The  above  are 
the  findings  of  the  County  Court  judge.  He  also  found  that 
nothing  had  occurred  to  rescind  or  affect  the  agreement,  and, 
as  we  understand,  that  the  plaintiff  had  done  all  things  on  her 
part  to  entitle  her  to  have  it  carried  out  and  performed  by 
the  defendant.  So  matters  stood  when  the  present  action  was 
brought.  The  County  Court  judge  gave  judgment  for  the 
plaintiff,  and  the  defendant  appealed. 

It  was  contended  by  Mr.  Walton,  on  the  defendant's  behalf, 
that  notwithstanding  the  contract  existing  as  found  by  the 
judge,  no  action  was  maintainable  by  the  wife  against  the 
husband  thereon,  and  that  at  any  rate  in  an  ordinary  action 
in  the  County  Court  upon  the  agreement,  as  this  was,  no  relief 
could  be  given  to  the  wife.  He  said  that  the  husband  and  wife 
being  one,  no  contract  could  be  entered  into  between  them, 
and  consequently  that  the  one  could  not  sue  the  other  upon  an 
alleged  breach  of  what  could  not  exist,  that  it  was  impossible 
for  parties  standing  in  the  relation  of  husband  and  wife  to 
contract  without  the  intervention  of  a  trustee,  and  that  even 
if  he  was  wrong  in  the  above,  the  Statute  of  Frauds  was  an 
answer  to  the  case,  the  contract  being  one  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof.  The 
Coimty  Court  judge  came  to  the  conclusion  that  by  reason  of 
the  Married  Women's  Property  Act,  1882  (45  and  46  Vict.  c. 
75),  the  plaintiff  was  entitled  to  contract  as  she  did  with  the 
defendant.  It  should  be  pointed  out  that  he  came  to  this  con- 
clusion before  the  case  of  Palliser  v.  Gurney,  19  Q.  B.  D.  519, 
was  reported.  We  are  unable  to  agree  with  the  County  Court 
judge  in  holding  that  the  Married  Women's  Property  Act, 
1882,  gave  the  power  to  the  wife  to  contract  with  the  husband 
as  she  did  in  this  case,  and  we  are  of  opinion  that  it  did  not;  but 
the  question  stiU  remains  whether,  under  the  circumstances 
found  to  exist  in  the  present  case,  the  husband  and  wife  had 
not  the  power  to  contract  as  they  did. 

It  seems  to  us  to  be  now  too  late  to  argue,  as  it  was  argued 
before  us,  that  a  husband  and  wife,  in  consideration  of  not 
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taking  proceedings,  the  one  against  the  other,  for  matrimonial 
offences,  cannot  contract  to  Uve  separate  and  apart,  and  that 
the  courts  will  not  grant  relief  when  such  a  contract  is  in  fact 
made.  In  our  judgment  the  law  is  that  when  circumstances 
exist  between  husband  and  wife  which  would  or  which  might 
give  rise  to  proceedings  by  way  of  suit  for  matrimonial  offences, 
it  is  competent  in  consideration  of  the  one  not  taking  such  pro- 
ceedings against  the  other  for  the  two  to  contract  to  live  separ- 
ate and  apart,  and  that  the  courts  will  enforce  the  stipulations 
of  such  a  contract  when  made.  In  the  case  of  Wilson  v.  Wilson, 
1 H.  L.  C.  538,  the  House  of  Lords  decided  that  a  deed  of  separa- 
tion between  husband  and  wife  was  not  against  public  policy, 
whatever  might  have  been  argued  upon  this  point  prior  to  that 
decision.  In  Hunt  v.  Hunt,  4  D.  F.  and  J.  221,  Lord  West- 
bury,  it  would  seem,  thought  that  a  husband  and  wife  under 
the  circimistances  above  mentioned  could  contract,  and  that 
such  contract  ought  to  be  enforceable  by  the  one  against  the 
other.  The  president  of  the  Probate  Division,  Sir  James 
Hannen,  in  Marshall  v.  Marshall,  5  P.  D.  19,  so  held,  as  did 
the  late  Master  of  the  Rolls,  Sir  George  Jessel,  in  Besant  v. 
Wood,  12  Ch.  D.  605. 

It  seems  to  us  that  the  power  of  the  husband  and  wife  to 
contract  under  the  circumstances  existing  in  the  present  case 
is  settled  by  judicial  authority,  and  the  reasons  for  so  holding 
are  so  cogently  pointed  out  by  Sir  George  Jessel  in  Besant  v. 
Wood,  12  Ch.  D.  at  pp.  621  and  622,  that  we  do  not  extract 
or  recapitulate  them,  but  adopt  them  in  this  judgment.  It 
follows  from  the  above  that  the  point  taken  that  there  is  no 
trustee  with  whom  the  husband  and  wife  may  respectively 
contract  will  not  avail  the  defendant,  and  that  the  passage 
from  Story's  Equity  Jurisprudence,  sec.  1428,  and  the  decision 
of  Lord  Eldon  in  Legard  v.  Johnson,  3  Ves.  352,  are  not  ap- 
pUcable  to  cases  hke  the  present. 

We  wish  also  to  point  out  that  in  Rowley  v.  Rowley,  Law 
Rep.  1  H.  L.,  Sc.  63,  there  was  merely,  as  it  appears,  an  agree- 
ment between  husband  and  wife,  who  were  then  parties  to 
divorce  proceedings,  to  compromise  the  suit  upon  terms.  The 
House  of  Lords  held  such  to  be  a  valid  binding  agreement 
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between  the  parties,  and  gave  effect  to  its  provisions.  There 
was  no  trustee  or  anything  of  the  sort  in  the  case.  If,  then, 
an  agreement  between  husband  and  wife  to  compromise  a 
suit  is  vaUd  and  binding,  why,  we  would  ask,  is  not  an  agree- 
ment to  live  separate  and  apart  without  bringing  the  suit  to  be 
vaUd  and  binding,  the  consideration  being  the  existence  of 
facts  which  would  give  jurisdiction  to  the  court?  In  our  opinion 
it  is,  and  such  consideration  existed  in  the  present  case,  namely, 
a  charge  of  cruelty  against  the  husband. 

As  to  the  point  taken  that  this  was  an  ordinary  County  Court 
action,  and  not  a  proceeding  upon  the  equity  side  of  the  court, 
it  should  be  noticed  that  the  effect  of  sees.  24  and  25  of  the 
Judicature  Act,  1873,  and  sees.  89,  90  and  91  of  the  same  act, 
are  such  as  to  give  power  to  the  Coimty  Court  to  grant  relief, 
even  though  the  action  in  form  is  a  common-law  action  for 
debt,  in  as  ample  a  manner  as  if  it  had  been  an  action  in  the 
Superior  Court. 

Now  as  to  the  Statute  of  Frauds.  Various  cases  were  cited 
in  argument  upon  the  one  side  and  the  other  as  to  whether  this 
agreement  was  or  was  not  within  the  statute  as  being  an  agree- 
ment "not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof."  The  County  Court  judge  held  it  not  to 
be  within  the  statute.  But,  be  this  as  it  may,  it  seems  to  us 
that  inasmuch  as  this  is  an  action  to  recover  six  weeks'  arrears 
of  maintenance,  the  plaintiff  is  entitled  to  recover  as  for  money 
paid  at  defendant's  request,  the  consideration  being  executed, 
and  that  this  point  was  expressly  decided  in  plaintiff's  favor 
in  the  case  of  Knowlman  v.  Bluett,  Law  Rep.  9  Ex.  307,  in 
the  Exchequer  Chamber,  which  is  really  undistinguishable 
from  the  present  case. 

For  the  reasons  above  we  give  judgment  for  the  respondent 
and  with  costs. 

Appeal  dismissed.^ 

I  For  an  elaborate  and  extended  historical  review  and  discussion  of  the 
English  and  American  cases  upon  contracts  of  separation  see  the  opinion  of 
Peaslee,  J.,  in  Foote  v.  Nickerson,  70  N.  H.  496,  and  an  article  by  him  on 
"  Separation  Agreements  under  the  English  Law,"  in  15  Harvard  Law  Review, 
638.    For  a  compendious  statement,  see  16j  Halsbury's  Laws  of  England, 
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Wife's  Chattels  Personal 

CAFFEY  V.  KELLEY 
Busbee's  Eq.  (N.  C.)  48.— 1852 

James  McNeely  died  intestate  in  the  early  part  of  the  year 
1849,  leaving  surviving  him  a  widow,  the /erne  defendant,  since 
intermarried  with  the  other  defendant,  and  two  children,  the 
feme  plaintiffs.  His  widow  administered  on  his  estate,  and  this 
bill  is  filed  for  a  settlement  of  her  accounts  as  administratrix. 

At  the  time  of  the  defendant  Isabella's  marriage  with  her 
intestate  she  owned  an  undivided  half  of  two  slaves  (Sarah, 
aged  about  five  years,  and  Thompson,  about  five  months), 
as  a  tenant  in  common  with  her  brother,  WilUam  Mitchell, 
which  slaves  they  had  acquired  by  gift  from  their  father;  and 
she  and  her  then  husband  went  to  live  with  her  mother,  Mrs. 
Mitchell,  in  whose  possession  were  the  said  slaves,  as  well  also 

443,  §  908.   The  conflicting  views  of  the  New  York  courts  are  discussed  in  5 
Cornell  Law  Quarterly,  87. 

Period  of  Operation.  "  In  England  the  contract  of  a  husband  and  wife  to 
live  apart  is  not  restricted  by  law  to  the  i)eriod  of  their  mutual  assent,  and  the 
contract  can  be  specifically  enforced ;  either  spouse,  if  without  wrong,  may,  by 
force  of  the  contract,  maintain  a  bill  to  restrain  the  other  from  an  action  for 
the  restitution  of  conjugal  rights.  See  Besant  v.  Wood,  L.  R.,  12  Ch.  Div.  605, 
and  cases  there  cited.  In  New  Jersey  separation  agreements  have  no  such 
force.  Here  married  persons  may  agree  to  live  separate  and  apart  from  each 
other  because  it  is  their  privilege  to  live  in  that  manner  so  long  as  they 
mutually  desire  to  do  so,  and  the  husband's  agreement  to  support  his  wife 
during  that  period  of  time  is  in  harmony  with  his  lawful  duty;  but  an  agree- 
ment of  separation  cannot  confer  on  either  party  the  right  to  live  away  from 
the  other  against  the  will  of  the  other.  Aspinwall  v.  Aspinwall,  49  N.  J.  Eq. 
302;  Mockridge  v.  Mockridge,  62  N.  J.  Eq.  570.  By  policy  of  the  law  the 
period  for  which  they  thus  contract  touching  their  separation  is  limited  to  the 
period  of  their  future  mutual  assent  to  live  apart.  Accordingly,  in  the  ab- 
sence of  wrong-doing  on  the  husband's  part,  he  may  require  his  wife's  return 
to  his  bed  and  board,  and  her  refusal  will  not  only  constitute  her  an  obstinate 
deserter,  but  will  deny  to  her  any  right  to  support  from  him,  notwithstanding 
the  existence  of  an  agreement  wherein  they  have  mutually  stipulated  to  live 
apart.  Moores  v.  Moores,  16  N.  J.  Eq.  275;  Power  v.  Power,  65  N.  J.  Eq. 
93;  S.  C,  66  N.  J.  Eq.  320."— Devine  v.  Devine,  89  N.  J.  Eq.  51. 
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a  quantity  of  furniture  belonging  to  the  defendant  Isabella. 
Whilst  Uving  with  Mrs.  Mitchell,  it  does  not  appear  that  the 
intestate  ever  exercised  any  positive  acts  of  ownership  over 
the  said  slaves,  nor  that  he  set  up  any  claim  to  them  by  virtue 
of  his  marriage;  but  they  were  simply  understood  in  the  family 
to  be  the  property  of  the  said  Isabella  and  William  as  tenants 
in  common.  Nor  does  it  appear  that  he  asserted  any  owner- 
ship or  control  over  the  furniture  there,  which  was  his  wife's. 
The  intestate  died  within  about  three  months  after  his  marriage 
— having  a  short  time  before  his  death  removed  to  a  house  of 
his  own;  and  on  removing,  he  did  not  cany  with  him  the  said 
slaves,  or  either  of  them,  nor  the  said  furniture.  The  bill 
alleges  that  the  defendant's  intestate,  by  virtue  of  his  marriage, 
and  acts  of  ownership  exercised  by  him  over  the  said  property, 
acquired  title  thereto;  and  prays  that  the  defendants  may  be 
held  to  account  for  the  same  as  part  of  his  estate,  which  had 
not  been  done  by  them  in  their  inventory  and  accoimts  ren- 
dered. 

Battle,  J.  There  can  be  no  doubt  that  the  negro  girl  Sarah 
and  the  boy  Thompson  became  the  property  of  the  defendant 
Isabella's  intestate  by  his  intermarriage  with  her.  They  were 
at  the  house  of  the  said  defendant's  mother,  with  whom  she 
lived  at  the  time  of  her  marriage,  were  not  claimed  adversely 
by  her  mother  or  any  other  person,  and,  therefore,  became  the 
property  of  her  husband  jure  marito,  whether  he  ever  took 
them  home  or  not.  The  two  cases  of  Pettijohn  v.  Beasly,  4 
Dev.  Rep.  512,  and  Stephens  v.  Doak,  2  Ire.  Eq.  Rep.  348, 
cited  by  the  plaintiff's  coimsel,  show  that  the  wife's  being 
tenant  in  common  with  another  person,  of  the  said  slaves, 
made  no  difference.  The  household  furniture  which  the  said 
Isabella  had  at  her  mother's,  at  the  time  of  her  said  marriage, 
became  also  the  property  of  her  husband,  for  which  she,  as 
his  administratrix,  is  boimd  to  account  as  part  of  his  estate. 
But  the  notes  which  she  held,  payable  to  herself,  having  never 
been  collected  by  her  husband,  survived  to  her;  and  it  is  now 
admitted  by  the  plaintiff's  counsel  that  she  is  not  boimd  to 
account  for  them. 

The  plaintiffs  are  entitled  to  an  account  from  the  defendants 
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of  the  administration  of  the  estate  of  the  intestate  by  the  de- 
fendant Isabella,  for  which  a  reference  must  be  made  to  the 
clerk,  if  the  parties  desire  it. 
Per  Curiam.   Decreed  accordingly. 

Wife's  Paraphernalia 

MASSON,  TEMPLIER  &  CO.  v.  DE  FRIES 
[1909J2K.  B.  (C.  A.),831 

This  is  an  interpleader  issue  in  which  the  husband  is  the 
claimant,  and  the  question  is  whether  certain  goods  seized  by 
execution  creditors,  who  have  obtained  judgment  against  the 
wife,  are  the  property  of  the  husband. 

Farwell,  L.  J.^  The  facts  in  this  case  are  very  simple  and 
of  everyday  occurrence.  Husband  and  wife  were  hving  together 
in  amity;  the  husband  gave  his  wife  money  from  time  to  time 
in  order  to  buy  necessaries  and  clothes  suitable  for  her  con- 
dition on  the  terms  that  she  was  not  to  pledge  his  credit;  she 
did  so  buy,  without  interference  from  him,  and  used  and  wore 
the  purchased  articles  as  she  pleased  and  as  long  as  she  pleased, 
and  when  she  had  done  with  them  she  either  cut  them  up  and 
adapted  them  for  her  children,  or  gave  them  away,  or  sold 
them,  treating  the  proceeds  of  sale  as  her  own,  and  neither 
rendering  nor  being  asked  to  render  any  account  thereof  to 
her  husband.  This  is  a  state  of  affairs  to  be  found  in  thousands 
of  houses  in  the  country  to-day,  and  I  should  have  thought 
that  one  inference,  and  one  inference  only,  can  possibly  be 
drawn  from  them,  namely,  that  the  husband  gave  his  wife  her 
clothes  as  her  own  property,  for  her  own  use  as  she  pleased. 
But  in  this  case  the  husband's  sohcitor  had  met  somewhere 
with  the  word  "paraphemaha":  it  is  true  that  the  husband 
himself  had  never  heard  of  it,  and  did  not  know  what  it  meant; 
it  is  true  that  he  never  said  anything  to  his  wife  or  any  one  else 
to  show  that  he  did  not  intend  the  wife's  clothes  to  be  her  own 
property;  but  his  sohcitor  put  in  a  plea  that  these  articles  of 

I  Opinions  also  by  Cozens-Hwdy,  M,  R.,  a.nd  Kennedy,  L,  J, 
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ordinary  use,  dresses,  petticoats,  dressing  jackets,  shoes,  and 
the  Uke,  were  given  by  him  to  his  wife  as  paraphernalia,  and 
the  county  court  judge  left  to  the  jury  the  question  whether 
the  goods  were  given  to  the  wife  for  her  separate  use  or  as  para- 
phemaUa,  instead  of  asking  them  whether  he  gave  her  the 
clothes  as  her  own  or  kept  them  as  his  own,  giving  her  the 
privilege  of  wearing  them  as  and  when  he  chose.  If  the 
latter  question  had  been  put,  I  cannot  doubt  the  answer  that 
any  twelve  reasonable  men  would  have  given.  But  the  jury, 
confused  not  merely  by  the  form  of  the  question,  but  by  hav- 
ing read  to  them  by  the  county  court  judge  a  case  in  the  Di- 
vorce Division,  foimd  (with  regret)  a  verdict  for  the  husband. 
The  whole  difficulty  has  arisen  from  a  misconception  of  the 
meaning  of  paraphernaUa:  it  was  a  right  given  by  the  common 
law  to  a  widow;  it  was  not  a  right  of  the  husband's  at  all,  but 
was  a  limitation  of  the  legal  rights  of  his  executors  or  adminis- 
trators after  his  death.  At  common  law  all  the  wife's  personal 
chattels  were  the  property  of  the  husband;  the  marriage  made 
them  unica  caro,  "so  that  the  very  being  and  existence  of  the 
woman  is  suspended  during  the  coverture  or  entirely  merged 
or  incorporated  in  that  of  the  husband"  (2  Bl.  Com.,  p.  433); 
and  the  wife  had  no  separate  rights  at  common  law  to  any 
personal  chattel  at  all.  The  idea  of  her  asserting  any  right  to 
paraphernaha  against  her  husband  during  his  life  is  out  of  the 
question,  and  any  claim  by  him  of  his  wife's  personal  chattels 
as  paraphernalia  is  equally  out  of  the  question;  such  chattels 
were  his  own  property,  and  if  he  claimed  them,  he  claimed 
them  as  such.  But,  in  mitigation  of  this  extreme  severity,  the 
common  law,  borrowing  to  some  extent  from  the  civil  law, 
gave  to  the  widow  a  right  to  keep  certain  personal  chattels,  of 
which  she  had  had  the  use  during  coverture  as  her  own  prop- 
erty, after  her  husband's  death.  It  is  thus  put  by  Richardson, 
C.  J.,  and  Croke,  J.,  in  Hastings  v.  Douglas  ([1632]  Cro.  Car, 
343,  at  p.  345):  "Of  all  chattels  personal,  although  the  wife 
had  them  before  marriage,  the  absolute  property  by  the  mar- 
riage is  vested  in  the  husband  and  he  may  give  them  in  his 
Ufe,  or  dispose  of  them  by  his  will:  so  of  those  goods  which  are 
termed  paraphernalia  the  absolute  property  is  in  the  husband." 
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So  in  Comyn's  Digest,  Baron  and  Feme,  F,  (i).  What  goes 
to  the  wife  if  she  survives,  (3).  Paraphernalia  "so  the  wife 
shall  have  after  the  death  of  the  husband  as  her  paraphemaha, 
a  necessary  bed  and  appa^rel  agreeable  to  the  quality  of  her 
husband.  The  property  of  the  paraphemaUa  is  vested  in  the 
wife  presently  upon  the  death  of  her  husband."  So  too  in 
Blackstone's  Commentaries,  vol,  2,  435  (1766):  "And  as  the 
husband  may  thus,  generally,  acquire  a  property  in  all  the 
personal  substance  of  his  wife,  so  in  one  particular  instance 
the  wife  may  acquire  a  property  in  some  of  her  husband's 
goods:  which  shall  remain  to  her  after  his  death,  and  shall  not 
go  to  his  executors.  These  are  called  her  paraphernalia;  which 
is  a  term  borrowed  from  the  civil  law,  and  is  derived  from  the 
Greek  language,  signifying  something  over  and  above  her 
dower.  Our  law  uses  it  to  signify  the  apparel  and  ornaments 
of  the  wife,  suitable  to  her  rank  and  decree;  which  she  becomes 
entitled  to  at  the  death  of  her  husband  over  and  above  her 
jointure  or  dower,  and  preferably  to  all  other  representatives," 
To  the  same  effect  are  Godolphin's  Orphan's  Legacy,  p,  130, 
and  Noy's  Legal  Maxims  (Bythewood's  edition),  p,  241: 
"Widow,  The  Widow  shall  have  all  her  apparel  her  bed 
her  copher,  her  chains,  borders,  and  jewels  by  the  hon- 
ourable custom  of  the  realm,  except  her  husband  unkindly 
give  any  of  them  away  or  be  so  in  debt  that  it  cannot  be  paid 
without  her  bed  &c.,  yet  even  in  that  case  she  shall  have  her 
necessary  apparel,"  for  (as  it  is  put  in  Comyn's  Digest)  she 
ought  not  to  be  naked  or  exposed  to  shame  or  cold," 

The  right  was  entirely  distinct  from  separate  estate,  and 
depended  on  the  common  law;  although  questions  in  respect 
of  it,  arising  as  they  did  only  after  her  husband's  death,  were 
usually  dealt  with  in  Chancery  in  administering  his  estate. 
The  right  appears  to  have  depended  on  the  actual  use  of  the 
chattels  and  the  position  and  rank  in  life  of  the  widow,  and  it 
may  be  doubted  whether  any  mere  declaration  by  the  husband 
would  suffice  to  establish  the  widow's  claim  to  more  than  the 
chattels  used  by  her  and  due  to  her  position  and  rank.  At  a 
time  when  all  the  wife's  personal  chattels,  including  gifts  from 
her  husband  to  her  (not  for  her  separate  use),  at  once  vested 
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in  the  husband  as  his  own  property,  and  when  he  and  his  wife 
were  incapable  of  contracting  with  one  another,  it  is  difficult 
to  see  how  anything  binding  the  husband  or  his  estate  could 
possibly  be  effected  during  his  lifetime;  but  however  the  ex- 
istence and  extent  of  paraphernalia  may  have  been  proved,  it 
was  a  claim  solely  by  a  widow  arising  onJy  after  her  husband's 
death. 

Since  the  Married  Women's  Property  Act,  1882,  has  de- 
stroyed the  husband's  right  to  all  his  wife's  personal  chattels 
and  has  enabled  her  to  acquire  and  own  them  as  her  own, 
either  absolutely  or  subject  to  any  lawful  condition  to  which 
she  may  agree  as  if  she  were  a  feme  sole,  a  right  which  was 
merely  a  limitation  or  an  exception  out  of  the  former  legal 
right  of  the  husband  has,  in  my  opinion,  no  longer  any  exist- 
ence. The  widow's  right  arose  solely  by  way  of  exception  out 
of  the  generality  of  the  husband's  common-law  right  to  all  her 
property;  cessante  ratione  cessat  et  ipsa  lex.  And  it  is,  more- 
over, no  longer  necessary:  husband  and  wife  can  now  make 
their  own  arrangements  and  make  them  binding  as  con- 
tracts: the  husband  may  impose  what  conditions  he  pleases 
on  making  a  gift  to  his  wife,  and  husband  and  wife  may  make 
what  bargains  they  please,  not  being  in  fraud  of  creditors  or 
otherwise  illegal.  If  a  husband  buys  a  piece  of  old  lace,  he 
may  give  it  to  his  wife- on  the  terms  that  she  does  not  part 
with  it  without  his  permission,  but  this  arrangement  would 
have  to  be  proved  by  evidence  as  a  matter  of  fact;  it  would 
have  to  be  proved  that  the  condition  was  imposed,  or  that  the 
bargain  was  in  fact  made,  just  as  if  the  parties  were  not  hus- 
band and  wife,  but  strangers.  But,  however  the  claim  to 
paraphernalia  was  proved  under  the  old  law,  I  am  of  the 
opinion  that  "paraphernalia"  has  nothing  whatever  to  do 
with  the  present  case;  that  since  the  Married  Women's  Prop- 
erty Act  of  1882  the  old  conmion-law  exception  of  paraphernalia 
from  the  husband's  right  to  his  wife's  chattels  personal  has 
ceased  to  exist;  that  the  jury  in  this  case  were  misled  by  the 
form  of  question  put  to  them;  and  that  there  is  not  a  tittle  of 
evidence  to  justify  a  verdict  in  favour  of  the  husband.     .     .     .^ 

'At  common  law  "She  took  it  as  against  the  heir  or  legatee,  and  in  the 
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Wife's  Choses  in  Action 

BOOZER  n.  ADDISON 
2  Rich.  Eq.  (S.  C.)  273—1846 

A  NOTE  was  given  to  Mrs.  Addison,  duriiig  coverture,  for 
money,  the  earnings  of  a  school  kept  by  her. 

The  note  was  delivered  to  the  wife  at  its  execution  and  re- 
inained'  in  her  possession  till  the  death  of  the  husband,  and 
ever  afterwards,  until  it  was  settled  and  taken  up  by  the  obU- 
gors.  This  settlement  took  place  the  8th  of  March,  1842,  after 
administration  to  the  husband  had  been  granted  to  the  plaintiff. 

The  settlement  was  entirely  between  the  wife  and  Meetze 
and  Bouknight,  two  of  the  makers  of  the  note,  the  adminis- 
trator haying  nothing  to  do  with  it;  and  it  was  effected  by  these 
obligors  receiving  and  giving  up  to  Mrs.  Addison  sundry  notes 
and  accounts,  which  the  said  Meetze  alone,  and  the  said  Meetze 
and  Bouknight,  as  partners,  held  against  her  deceased  husband; 
to  which  were  added  the  amount  of  a  note  given  by  said  de- 
ceased to  Mrs.  Arthur;  an  account  against  him  in  favor  of 
Meetze,  Harmon  &  Co.,  and  sundry  small  accounts  against 
Mrs.  Addison  herself:  the  whole  amounting  to  $1,891.13,  at 
the  date  of  the  settlement.  These  were  given  for  the  sealed 
note  held  by  Mrs.  Addison. 

order  of  paying  the  debts  of  the  estate,  the  personal  and  then  the  real  estate 
was  applied.  For  this  purpose  she  might  have  th^e  assets  marshaled  in  a  court 
of  equity,  in  exoneration  of  her  paraphernalia,  or  to  reimburse  the  value  when 
it  had  been  subjected.  Grulson  v.  Corbett,  3  Atkins,  370;  Tipping  v.  Tipping, 
1  Peere  Williams,  729;  2  Peere  Williams,  542.  From  these  and  many  other 
cases  it  is  evident  that  the  widow's  paraphernalia  could  be  subjected  by  the 
creditors  and  that  if  subjected,  equity  gave  her  a  claim  of  reimbursement 
from  the  personalty  and  real  estate.  The  right  of  the  administrators  to 
subject  the  gold  watch  as  assets  for  the  payment  of  debts  cannot  be  questioned. 
Considering  the  facts  of  the  case,  it  was  certainly  paraphernalia,  and  this 
question  is  one  of  which  the  court  is  to  judge.  A  watch  worn  by  the  widow 
has  been  so  expressly  considered.  2  Eq.  Cas.  Abr.  156.  Her  remedy  is  in 
equity  for  the  value,  should  there  be  assets  after  the  payment  of  the  debts," — ' 
Howard  V,  Menifee,  5  Pike  (Ark.),  668. 
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It  appears  from  the  accounts  of  the  administrator  of  Mr. 
Addison,  that  even  if  this  sealed  note  be  regarded  as  parcel  of 
his  intestate's  estate,  the  assets  will  fall  far  short  of  satisfying 
the  demands  against  it;  and  that  after  applying  them  to  the 
bond  debts,  very  little,  if  anything,  will  remain  for  the  simple 
contract  creditors. 

Under  these  circumstances,  the  creditors  at  large,  and  es- 
pecially the  bond  creditors  of  the  intestate  (all  being  before 
the  court  as  parties),  have  advanced  the  claim  that  the  sealed 
note,  held  and  given  up  by  Mrs.  Addison,  as  already  stated, 
was  parcel  of  her  husband's  estate,  and  should  be  added  to  the 
assets;  and  they  contend  that  in  the  settlement,  Meetze  and 
Bouknight  have  received  a  greater  amount,  upon  the  demands 
which  they  held  on  the  deceased,  than  they  were  entitled  to 
receive  in  a  regular  court  of  administration. 

Appeal  from  the  decree  of  the  chancellor. 

Curia  per  Johnston,  Ch.  The  reasoning  of  the  decree  rests 
entirely  upon  the  assumption  that  a  bond  or  sealed  note  given 
to  a  woman  during  coverture  is,  at  law,  the  unqualified  prop- 
erty of  her  husband,  and  if  this  assumption  is  sustainable,  I 
do  not  perceive  any  error  in  the  conclusions  which  the  decree 
draws  from  it. 

I  assume  this  position  with  the  less  hesitation,  because  it 
seemed  to  be  conceded  in  the  argument,  and  because  it  had 
been  conceded  in  Herbemont  v.  Herbemont,  by  eminent  coun- 
sel, whom  I  endeavored  to  draw  into  the  discussioti  of  it. 

But  it  has  been  discussed  here;  and  I  am  satisfied  that  the 
position,  so  far  from  being  sustained,  is  contradicted  by  the 
best  authorities. 

The  result  of  the  examination  is,  that  the  husband's  right  of 
property  is  qualified,  and  dependent  altogether  upon  the  steps 
he  may  take  to  assert  it. 

The  right  of  the  husband  to  the  choses  of  the  wife  may  be 
determined  by  considering  the  remedies  which  the  law  gives 
him  in  relation  to  them;  and  the  incidents  which  pertain  to 
the  remedies  he  may  adopt. 

To  the  choses  belonging  to  the  wife  before  the  marriage,  the 
husband  can  lay  no  claim  in  his  own  name,  or  in  his  own  right; 
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but  must  join  the  wife  in  any  action  he  may  bring  for  reducing 
them  into  his  possession.  If  he  die  before  judgment,  the  chose 
survives  to  the  wife;  or  if  he  obtain  judgment  and  die  before 
it  is  satisfied,  the  judgment  enures  to  the  wife  as  siirvivor. 

Upon  choses  accruing  to  the  wife  during  coverture,  the 
husband  may  sue  alone,  or  he  may  concede  to  the  wife  an  in- 
terest in  them,  and  join  her  in  the  action;  and  if  he  take  no 
exclusive  claim  by  suing  in  his  own  name,  or  join  his  wife  in 
the  action,  but  die  before  judgment,  or  after  judgment  but 
before  satisfaction,  the  chose,  or  the  judgment,  as  the  case  may 
be,  survives  to  the  wife,  precisely  as  in  the  case  of  choses  ac- 
crued to  her  before  the  marriage. 

The  only  difference  between  ante-nuptial  and  post-nuptial 
choses,  therefore,  is,  that  the  husband  must  join  the  wife  in 
the  action  for  the  former,  but  has  an  option  whether  to  join 
her  or  sue  alone  for  the  latter.  If  he  has  not  reduced  them  be- 
fore his  death,  they  both  equally  go  to  the  wife  by  survivorship. 

In  this  case,  Mr.  Addison  neither  sued  in  the  one  form  nor 
the  other;  nor  made  any  claim  whatever  to  the  sealed  note, 
the  subject  of  the  decree; — and  the  consequence  (if  the  posi- 
tionsl  have  stated  be  true)  is,  that  upon  his  death  it  belonged, 
in  law,  absolutely  to  his  wife. 

For  the  truth  of  the  position  I  might  refer  to  two  elementary 
writers,  in  common  use.  Chitty,  speaking  of  choses  accruing 
after  the  coverture,  says  (1  Chit.  PI.  18):  "Where  the  wife 
can  be  considered  as  the  meritorious  cause  of  action  (as  if  a 
bond  or  other  contract  under  seal  be  made  to  her  separately, 
or  with  her  hifeband) ;  or  if,  in  the  case  of  her  personal  labour, 
there  be  an  express  promise  to  her,  or  to  her  and  her  husband, 
she  may  join  with  the  husband,  or  he  may  sue  alone;  and  it  has 
been  held,  that  she  may  be  joined  in  all  cases,  upon  an  express 
promise  to  her." 

"The  effect,"  says  he  (id.  20)  "of  joining  the  wife  in  an  ac- 
tion, when  the  husband  might  sue  alone,  is,  that  if  the  husband 
die  whilst  it  is  pending,  or  after  judgment,  and  before  it  is 
satisfied,  the  interest  in  the  cause  of  action  will  survive  to  the 
wife,  and  not  to  the  executor  of  the  husband;  though,  if  he  sued 
alone,  she  would  have  had  no  interest." 
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Mr.  Stephens  (1  N.  P.  744)  lays  down  the  same  positions. 

Premising  that  where  the  husband  and  wife  join  in  an  action, 
founded  upon  the  services,  etc.,  of  the  wife,  and  there  is  no  ex- 
press promise  in  the  case,  it  must  appear  in  the  declaration 
that  the  services  were  rendered  by  her,  so  as  to  show  that  she 
is  the  meritorious  cause  of  the  suit;  but  that  if  the  action  is 
founded  on  a  note  or  bond  to  her,  or  upon  any  other  instru- 
ment importing  consideration,  no  such  averment  is  necessary. 

1  H.  Bl.  144;  2  M.  &  S.  393.  I  proceed  to  show  from  a  few 
cases,  promiscuously  taken  from  both  the  law  and  equity 
jmisdictions,  that  the  elementary  writers  already  quoted  are 
borne  out  in  the  propositions  laid  down  by  them. 

It  is  true  that  there  are  a  few  cases  (Bimb.  188;  2  Eq.  Ab.  1; 

2  Bl.  R.  1236)  to  the  contrary,  but  the  current  of  cases,  es- 
pecially those  of  later  dates,  are  with  them.  [Here  follows  a 
staiement  of  the  following  cases:  Brashford  v.  Buckingham,  Cro. 
Jac.  77;  Philliskirk  v.  Pluckwell,  2  M.  &  S.  393;  Oglander  v. 
Baston,  1  Ver.  396;  SchoonmakCT  v.  Ehnendorf,  10  Johns.  R. 
49;  Coppin  v.  — ,  2  P.  Wms.  496;  Nash  v.  Nash,  2  Mad.  R. 
411,  first  Am.  ed.] 

It  seems  to  me  that  these,  cases  are  sufficient  to  settle  the 
question  as  to  the  right  at  law. 

Still  it  may  be  said,  that  though  the  doctrine  be  as  stated, 
as  between  the  husband,  or  his  representatives,  and  the  wife, 
it  must  be  otherwise  as  between  the  latter  and  the  creditors 
of  the  former.  That  it  may  lead  to  fraud: — for  if  a  bond  or 
note,  executed  in  the  name  of  the  wife,  be  allowed  to  survive 
to  her,  it  will  be  easy  for  the  husband,  when  the  consideration 
really  proceeds  from  him,  and  not  from  the  wife,  to  take  the 
obligation  in  her  name,  and  thus  secure  a  benefit  to  her  at 
the  expense  of  his  creditors.  But  there  is  no  such  danger.  If  the 
chose  arises  in  truth,  as  in  this  instance,  from  the  wife  as  the 
meritorious  cause,  there  is  no  fraud  in  allowing  her  the  benefit 
of  it;  and  if  it  arises  from  the  funds  or  property  of  the  husband, 
the  proof  of  that  fact  will  demonstrate  the  fraud  and  prevent 
its  being  carried  into  effect. 

It  is  ordered,  that  the  decree  be  reversed,  and  the  bill  per- 
taining to  this  matter,  as  against  the  defendants,  Meetze, 


wipe's  choses  in  action  167 

Bouknight  and  Scott,  dismissed.    The  costs  to  be  paid  out  of 
the  estate  of  Mr.  Addison  before  distribution. 
Johnston  and  Dunkin,  CC,  concurred. 

CAPLINGER  ».  SULLIVAN 
2  Humph.  (Tenn.)  548.-1841 

Reese,  J.  This  is  an  action  of  detinue  for  slaves.  The 
property  in  question  was  bequeathed  by  the  last  will  and  testa- 
ment of  Boling  Felts  to  his  wife,  for  life,  and  after  her  death 
to  Ann  Sullivan,  the  plaintiff  in  this  suit,  then  the  wife  of 
William  Sullivan,  and  the  said  William  was  appointed  executor 
of  the  will.  He  duly  took  upon  himself  that  office,  and  in  1819, 
purchased  of  Mary  Felts,  testator's  widow,  the  property  in 
question,  for  the  sum  of  one  hundred  dollars  per  annum,  to 
be  paid  to  her  during  her  life. 

In  1830,  Mary  Felts  acknowledged  in  writing  her  reception 
of  a  sum  in  gross,  from  William  Sullivan,  in  satisfaction  of  her 
annuity.  Subsequently,  in  the  same  year^  William  Sullivan 
conveyed  the  slaves,  for  a  valuable  consideration,  to  Caplinger, 
the  defendant,  and  put  him  in  possession  thereof,  he  himself 
having  been  possessed  of  them  from  the  time  of  his  purchase 
in  1819.  Wilham  Sullivan  died  in  1835.  Mary  Felts,  the  owner 
of  the  slaves  for  life,  and  Ann  Sullivan,  the  wife  of  WilHam, 
to  whom  they  were  limited  in  remainder,  surviving.  Mary 
Felts  died  in  1838. 

These  facts,  in  the  Circuit  Court,  were  found  by  the  jury  in  a 
special  verdict,  and  judgment  thereon  was  pronounced  by  his 
honor  the  circuit  judge  in  favor  of  Ann  Sullivan,  the  plaintiff, 
arid  the  defendant,  Caplinger,  has  appealed  in  error  to  this 
court. 

Justice  Story,  in  his  Commentaries  on  Equity,  paragraph 
1413,  states  it  as  a  principle,  that,  "no  assignment  by  the 
husband,  of  reversionary  choses  in  action,  or  other  reversionary 
equitable  interests  of  the  wife,  even  with  her  consent  and  join- 
ing in  the  assignment,  will  exclude  her  rights  of  survivorship." 
The  assignment,  he  adds,  "is  not,  and  cannot  from  the  nature 
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of  the  thing,  amount  to  a  reduction  into  possession  of  such 
reversionary  interests." 

The  general  principle  thus  laid  down  we  find  to  be  abundantly- 
sustained  by  authority,  and  particularly  by  the  leading  cases 
on  the  subject,  Purdew  v.  Jackson,  1  Russ,  1,  detemained  by 
Sir  Thomas  Plummer,  Master  of  the  Rolls,  and  the  case  of 
Honner  v.  Morton,  3  Russ.  65,  determined  by  Lord  Chancellor 
Lyndhurst,  15th  April,  1827. 

The  point  settled  in  the  last  case  is,  that  where  husband  and 
wife  assign  to  a  piirchaser,  for  valuable  consideration,  a  share 
of  an  ascertained  fund,  in  which  the  wife  has  a  vested  interest 
in  remainder,  expectant  on  the  death  of  a  tenant  for  life,  and 
both  the  wife  and  tenant  for  life  outlive  the  husband  the  wife 
is  entitled,  by  right  of  survivorship,  to  claim  the  whole  of  the 
shares  of  the  fund,  against  such  particular  assignee  for  valuable 
consideration.  The  Lord  Chancellor  refers  to  the  principal 
cases  relied  on,  on  either  side,  and  particularly  to  the  case  before 
Sir  Thomas  Plmnmer,  and  concludes,  after  considering  the 
question  in  all  its  bearings,  and  the  authorities  and  principles 
on  the  one  side,  and  on  the  other,  that  the  judgment  of  the 
Master  of  the  Rolls  in  Purdew  v.  Jackson  was  right,  and  that 
the  husband  dying  while  the  wife's  interests  continue  reversion- 
ary, had  no  power  to  make  an  assignment  of  property  of  this 
description,  which  shall  be  vaUd,  against  the  wife's  smriving. 

But  it  is  lu-ged  on  behalf  of  the  defendant,  in  this  case,  that 
the  husband  did  not  die  while  the  wife's  interests  in  the  prop- 
erty continued  reversionary;  for  it  is  said  that  the  reversionary 
character  of  the  interest  was  terminated  by  the  purchase  on 
the  part  of  the  husband  from  the  tenant  for  Ufe.  But  this  we 
think  js  not  so.  For  if  after  this  purchase,  the  husband  had 
died  without  assignment,  can  it  be  doubted,  that  the  personal 
representative  of  the  husband  would  have  been  entitled,  during 
the  existence  of  the  tenant  for  Ufe,  to  the  property  in  question, 
and  after  that  that  the  wife  would  have  been  entitled  by  sur- 
vivorship. 

The  wife  had  no  interest  in  the  husband's  purchase,  he  stood 
in  the  place  of  tenant  for  hfe.  The  tenancy  for  life  still  con- 
tinued, and  the  reversionary  interest  unaffected  by  such  pur- 
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chase,  could  not  commence  in  possession  till  the  Ufe  estate 
terminated.  The  husband  possessed  the  slaves,  but  he  pos- 
sessed them  as  purchaser,  not  as  husband,  and  his  title  and 
possession  were  of,  and  commensurate  with,  the  life  estate, 
and  that  only.  Here  was  no  merger  of  estates.  The  life  estate 
belonged  to  the  husband  solely  and  absolutely  as  purchaser; 
the  reversionary  interest  or  remainder,  to  husband  and  wife, 
in  right  of  the  wife,  and  liable  to  become  his  absolutely  by 
survivorship.  If  the  husband,  having  assigned,  had  continued 
to  Uve  till  the  lifetime  estate  had  terminated,  then,  indeed,  as  a 
coiu-t  of  chancery  views  such  assignments  as  an  agreement  to 
assign  when  in  his  power  and  considers  that  also  as  done  which 
ought  to  have  been  done,  the  assignee,  for  a  valuable  considera- 
tion, would,  in  equity,  have  been  entitled  to  the  property. 

We  have  been  referred  by  defendant's  counsel  to  the  case  of 
Pinckard  v.  Smith  and  Wife,  Littell's  Select  Cases,  331,  as 
bearing  on  this  question.  The  court,  in  that  case,  seemed  to 
be  of  opinion  that  a  vested  remainder  in  a  slave,  occurring  to 
the  wife  during  coverture,  so  far  vested  in  the  husband,  as 
that  he  would  be  entitled  to  recover  the  same,  without  ad- 
ministration on  the  wife's  estate.  But  they  also  state  it  as 
their  opinion  that  it  does  not  so  vest  as  to  defeat  the  wife  of  her 
right  by  survivorship.  The  case,  whether  properly  determined 
or  not,  can,  therefore,  be  no  authority  bearing  upon  the  case 
at  the  bar. 

Upon  the  whole,  we  are  of  opinion,  that  the  Circuit  Court 
pronounced  the  proper  judgment  upon  the  special  verdict, 
and  we,  therefore,  afRrm  that  judgment. 

HART  V.  LEETE 
104  Mo.  315.— 1891 

Black,  J.  The  plaintiff,  as  purchaser  of  real  estate  at  an 
« execution  sale,  brought  this  suit  to  set  aside  a  deed  from  de- 
fendant, James  M.  Leete  to  defendant  Simmons,  conveying 
the  property  in  dispute  to  Simmons  in  trust  for  the  use  of  the 
wife  of  said  Leete,  on  the  ground  that  the  deed  was  made  in 
fraud  of  creditors.    The  record  is  lengthy,  and  it  is  deemed  ad- 
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visable  to  here  state  the  case  in  its  outline,  leaving  the  details 
of  the  evidence  to  be  narrated  in  connection  with  the  question 
to  which  it  relates. 

James  Harrison  died  leaving  a  large  estate,  and,  by  his  will, 
which  was  probated  in  1870,  devised  one-fifth  of  his  estate  to 
his  daughter,  Cordelia.  On  the  twenty-eighth  of  June,  1871, 
she  married  the  defendant,  James  M.  Leete,  who  was  a  physi- 
cian, having  property  of  no  greater  value  than  $3,000,  and  an 
income  of  not  exceeding  $1,000  per  annum.  Edwin  Harrison 
was  executor  of  the  will,  and,  as  such,  paid  over  to  Dr.  Leete, 
from  time  to  time,  from  1871  to  1884,  not  less  than  $250,000. 
In  addition  to  this  he  turned  over  to  Mrs.  Leete,  on  the  29th 
of  September,  1876,  stocks  and  bonds  amounting,  face  value,  to 
$263,740. 

Dr.  Leete  purchased  the  property  now  in  question  in  Sep- 
tember, 1873,  and  took  the  title  in  his  own  name.  He  paid  for 
it  $12,000,  one-fifth  in  cash  and  the  residue  by  his  individual 
notes  due  in  one,  two,  three  and  four  years,  and  secm-ed  the 
same  by  a  deed  of  trust  on  the  property.  The  cash  payment 
was  made  by  a  check  of  the  executor  payable  to  Dr.  Leete 
and  charged  to  Mrs.  Leete,  on  account  of  her  distributive  share 
in  her  father's  estate.  The  subsequent  payments  were  made 
from  the  funds  received  from  the  executor. 

Dr.  Leete  built  a  residence  upon  the  property  at  a  cost  of 
$40,000,  and  paid  for  the  same  from  August,  1875,  to  August, 
1876,  by  checks  drawn  on  funds  received  by  him  from  the 
executor  on  account  of  his  wife's  inheritance.  He  was  a  stock- 
holder and  officer  of  the  Harrison  Wire  Company,  and  he  en- 
dorsed the  paper  of  that  company  to  a  large  amount.  On  the 
12th  of  December,  1883,  the  Harrison  Wire  Company  made 
its  note  for  $25,000  due  in  six  months>  payable  to  Dr.  Leete, 
which  was  endorsed  by  him.  Augustus  B.  Hart  purchased  the 
note,  and  when  it  became  due  it  was  renewed  for  five  days.  It 
remained  impaid  on  the  9th  of  December,  1884,  at  which  time 
Dr.  Leete  owed  other  large  simis  of  money,  and  he  and  the 
Harrison  Wire  Company  were  then  insolvent.  On  that  day  he 
made  the  deed  now  in  question  to  Simmons,  conveying  the 
property  in  suit  to  Simmons  in  trust  for  Mrs.  Leete.    The 


wife's  choses  in  action  171 

deed  professes  on  its  face  to  be  made  in  consideration  of  $5, 
and  for  the  further  consideration  that  the  money  which  paid 
for  the  property  and  the  improvements  "was  money,  income, 
increase  or  profits  of  personal  property  belonging  to  "  Mrs. 
Leete. 

Augustus  B.  Hart  recovered  judgment  on  the  note  against 
Leete  in  January,  1885,  under  which  the  property  was  sold, 
and  the  plaintiff,  Oliver  A.  Hart,  became  the  purchaser  in 
March  of  the  same  year.  The  defendants  caused  notice  to  be 
promulgated  at  the  sheriff's  sale  to  the  effect  that  the  property 
belonged  to  Mrs.  CordeHa  Leete. 

The  case  was  heard  by  a  referee,  who  made  report  to  the 
effect  that  the  deed  should  be  set  aside,  because  made  in  fraud 
of  creditors  to  the  extent  of  six  hundred  and  twenty-four 
thousandths  of  the  whole  title.  Numerous  exceptions  were 
filed  to  the  report  by  both  sides,  but  they  were  all  overruled, 
and  the  report  confirmed,  and  both  sides  appealed  to  this  court. 

It  becomes  necessary  to  determine  whether  Dr.  Leete  be- 
came the  owner  of  the  money  received  by  him  prior  to  March 
25th,  1875,  and  this  depends  upon  the  question  whether  he 
reduced  the  same  to  his  possession. 

It  is  often  said  that  by  the  common  law  the  marriage  vests 
absolutely  in  the  husband  all  articles  of  personal  property 
then  owned  or  thereafter  acquired  by  the  wife;  but  under  the 
influence  of  equity  rules  it  is  weU  settled  that  the  husband  may 
waive  his  right  to  his  wife's  personal  property,  and  permit  her 
to  retain  the  same  free  from  any  claim  on  his  part.  Botts  v. 
Gooch,  97  Mo.  88,  and  cases  cited.  But  the  wife's  choses  in 
action  stand  on  still  a  different  footing.  They  do  not  in  any 
case  vest  in  the  husband  by  virtue  of  the  marriage  alone;  but 
he  has  the  right  and  power  to  reduce  them  to  his  possession, 
and  when  this  is  done,  and  not  before,  he  becomes  the  owner 
of  them.  A  legacy  or  a  distributive  share  accruing  to  the  wife 
is  a  chose  in  action.  Leakey  v.  Maupin,  10  Mo.  368;  2  Kent 
(13th  ed.),  135.  As  a  general  rule  the  receipt  by  the  husband 
of  the  money  due  upon  the  wife's  chose  in  action  will  constitute 
a  reduction  to  his  possession.    1  Bishop  on  Married  Women, 
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sec.  114.  But  he  may  collect  and  invest  the  money  for  her, 
and  if  he  receives  the  money  for  her  and  promises  to  account  to 
her  or  her  trustee  therefor,  she  may  claim  the  fund  as  her  own, 
even  as  against  his  creditors;  for  an  appropriation  so  made 
would  not  amount  to  an  approriation  to  his  own  use.  Terry 
V.  Wilson,  63  Mo.  493.  While  there  is  some  diversity  of  opinion 
concerning  the  intent  of  the  husband,  the  better  view,  accord- 
ing to  Bishop,  is  that  the  mere  receiving,  by  the  husband,  of 
the  wife's  property  will  not  be  such  a  reduction  of  it  to  his 
possession  as  will  affect  the  wife's  survivorship,  or  her  equity 
to  a  settlement.  To  have  that  effect  he  must  receive  it  solely 
in  the  exercise  of  his  marital  right,  and  for  the  purpose  of  ap- 
propriating it  to  his  own  use.  Bishop  on  Married  Women,  sec. 
119.  When  the  husband  collects  the  money  due  upon  his 
wife's  chose  in  action,  not  as  agent  or  trustee,  but  for  the  pur- 
ppse  of  devoting  it  to  his  own  use,  there  can  be  no  doubt  but 
this  constitutes  a  reduction  to  his  possession,  and  the  money 
then  becomes  his  own  and  Uable  for  his  debts. 

Now  the  principal  claim  on  the  part  of  the  defendant  is  that 
Dr.  Leete,  in  collecting  these  moneys,  and  in  investing  the 
same,  acted  for  and  as  the  agent  of  his  wife,  and  hence  the 
money  at  all  times  continued  to  be  her  property.  It  appears 
he  received  various  amounts  of  money  from  the  executor  dur- 
ing what  is  called  each  settlement  year,  and  at  the  close  of 
each  year,  when  it  became  necessary  for  the  executor  to  make 
settlement  with  the  probate  court,  these  various  payments 
were  consohdated,  and  he  and  his  wife  joined  in  one  receipt 
to  the  executor.  As  to  the  disposition  of  the  moneys,  the  referee 
made  the  following  findings,  which  are  well  supported  by  the 
evidence:  "Upon  the  receipt  of  these  moneys  Dr.  Leete  ap- 
parently used  them  as  if  they  were  his  own.  Some  he  used  for 
personal  expenses  and  the  support  of  his  family.  He  invested 
portions  of  them  on  his  own  account,  or  name,  in  securities. 
Collected  and  used  the  earnings  and  sold  the  securities  and 
used  the  proceeds.  He  invested  some  of  these  moneys  in  vari- 
ous business  companies,  in  his  own  name,  and  in  some  instances 
thus  lost  them.  If  the  moneys  were  idle  he  kept  them  depos- 
ited in  bank,  in  his  own  name,  and  he  purchased  the  land  here 
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in  question  in  his  own  name,  and  used  some  of  these  moneys 
towards  paying  for  it  and  erecting  the  dwelling  thereon.  He 
did  nothing  in  the  name  of  his  wife,  nor  had  he  any  agreement 
with  her  as  to  the  use  of  the  moneys,  but  continued  his  opera- 
tions in  much  the  manner  indicated,  until  the  period  and  time 
he  conveyed  this  property  to  his  wife,  as  trustee,  a  period  of 
ten  or  eleven  years." 

It  is  very  true  Dr.  Leete  testified  that  he  received  the  moneys 
and  invested  them  as  the  agent  of  his  wife,  and  that  he  never 
intended  to  make  them  his  own  property,  and  this  evidence 
must  be  considered  with  the  other  evidence  in  the  case.  Still 
the  uncontradicted  evidence  is  that  he  collected  the  moneys, 
made  no  report  to  his  wife,  and  was  asked  to  make  none;  kept 
no  separate  account  of  the  funds  he  thus  received,  purchased 
stock  in  various  corporations  in  his  own  name,  and  had  a 
financial  standing  in  the  community  where  he  resided.  We 
have  read  and  re-read  the  evidence,  and  we  do  not  find  a  single 
circumstance  to  support  the  assertion  that  he  acted  for  and 
as  the  agent  of  his  wife.  The  long  series  of  acts  show,  and  they 
show  conclusively,  that  he  received  the  funds  and  appropriated 
them  by  virtue  of  his  marital  right,  and  the  claim  now  made 
that  he  was  all  the  while  acting  as  the  agent  and  trustee  of  his 
wife  must  be  an  afterthought.  That  he  reduced  the  $117,000 
to  his  own  use  is  too  clear  to  admit  of  any  doubt.  The  prop- 
erty in  question  belongs  to  Dr.  Leete  to  the  extent  that  the 
land  and  improvements  were  paid  for  out  of  the  moneys  so 
appropriated  to  his  own  use.    .     .    . 

Wife's  Chattels  Real 

RILEY'S  ADMINISTRATOR  v.  RILEY 

19  N.  J.  Eq.  229.— 1868 

The  Chancellor.  The  complainant,  as  administrator  of 
the  estate  of  Ann  Riley,  calls  upon  the  defendant  to  account 
for  the  rents  of  certain  leasehold  property  in  Jersey  City,  held 
by  Ann  Riley  at  her  death,  and  which  the  defendant  has  re- 
ceived; he  claims  to  have  received  them  in  his  own  right,  and 
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that  they  are  legally  his  own,  by  a  bequest  in  the  will  of  Miles 
Riley,  the  husband  of  Ann.  Ann  Riley  became  entitled  to  the 
leasehold  estate  by  the  will  of  her  former  husband,  James 
Cummings,  who  bequeathed  to  her  one-third  of  it,  and  a  right 
of  support  out  of  the  other  two-thirds.  After  Cummings' 
death  she  was  married  to  Miles  Riley,  who  died  in  her  lifetime, 
without  having  in  any  way  aliened  or  disposed  of  the  lease- 
hold estate,  but  by  this  will  gave  it  to  his  brother  Owen  Riley, 
the  defendant. 

The  defendant  claims  that  Miles  Riley  in  his  lifetime  had 
erected  buildings  upon  this  property,  and  collected  the  rents, 
and  by  this  he  had  shown  his  intention  to  appropriate  this 
leasehold,  which,  as  a  chattel  real  of  his  wife,  he  had  a  right  to 
reduce  into  possession  and  appropriate. 

The  evidence  shows  that  in  the  life  of  Miles  Riley,  and  after 
his  marriage  with  Ann  Cummings,  buildings  were  erected  on 
the  premises;  but  the  clear  weight  of  evidence  is,  that  they 
were  erected  by  his  wife,  and  paid  for  out  of  the  rents  of  the 
whole  premises,  which  the  executors  of  Cummings  permitted 
her  to  receive  and  collect  for  that  purpose.  Miles  Riley  ap- 
pears to  have  aided  by  performing  some  work  in  the  erection 
of  the  buildings,  and  to  have  contributed  a  few  dollars  towards 
the  erection. 

The  only  question  that  arises  is,  whether  these  leasehold 
premises  were  disposed  of,  or  appropriated  by  Miles  Riley  in 
his  Ufetime,  so  as  to  vest  the  property  in  him,  and  take  away 
the  right  of  his  wife,  after  his  death.  Miles  Riley  died  in  1848, 
and  this  question  must  be  decided  by  the  law  as  it  stood  then. 
By  that  law,  the  personal  property  of  a  woman,  upon  her  mar- 
riage, vested  in  her  husband;  her  goods  and  chattels  absolutely; 
he  had  the  right  to  the  possession  of  her  choses  in  action,  and 
of  her  chattels  real,  and  could  at  any  time  dispose  of,  collect, 
or  sell  them,  and  by  this  the  proceeds  of  them  became  his  ab- 
solutely; but  if  he  did  not  reduce  them  to  possession  by  dispos- 
ing of  them,  or  some  equivalent  act,  they  survived  to  her,  and 
would  not  pass  by  his  will,  which  did  not  take  effect  until  his 
death,  when  the  title  had  become  vested  in  her  by  the  survivor- 
ship. 
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Taking  possession,  collecting  the  rents,  interest  or  dividends 
has  never  been  held  to  be  a  disposition  of  the  property,  or  a 
reduction  into  possession,  so  as  to  make  away  the  wife's  right 
of  survivorship.  Nor  has  it  ever  been  held  that  the  erection 
of  buildings  by  the  husband  on  the  leasehold  lands  of  the  wife 
was  such  disposition  of  them  as  to  take  away  her  right.  An 
actual  disposition  by  sale,  lease  or  mortgage,  or  contract  for 
such  object,  has  always  been  required  to  take  away  the  wife's 
right  by  survivorship.  A  mortgage  or  a  sale  of  part,  or  a  lease 
of  part,  or  for  a  less  term  only  bars  the  wife  pro  tanto;  her  right 
of  survivorship  remains  in  the  equity  of  redemption,  and  the 
residue  of  the  premises  or  term. 

In  this  case  no  interest  in  the  premises  passed  by  the  will  of 
Miles  Riley;  the  whole  survived  to  Ann  Riley,  and  her  admin- 
istrator is  entitled  to  the  fund. 

Wife's  Real  Property 

BEALE  d.'kNOWLES 
45  Maine,  479.— 1858 

Writ  op  entry.  The  material  facts  in  the  case  as  agreed 
upon,  appear  in  the  opinion  of  the  court. 

Hathaway,  J.  A  writ  of  entry  to  recover  a  lot  of  land,  upon 
which,  April  30,  1855,  the  demandant  duly  levied  his  execution 
against  Nathaniel  D.  Richardson,  as  his  estate. 

Richardson  and  Clarissa,  his  wife,  were  married  in  the  sum- 
mer of  1842,  and  are  now  living.  In  October,  1842,  William 
King  conveyed  the  demanded  premises  to  Richardson's  wife, 
and  she,  by  her  deeds  of  Oct.  21,  1846,  and  of  March  12,  1853, 
in  which  deeds  her  husband  did  not  join  her,  conveyed  the 
same  premises;  under  which  deeds  frpm  her,  through  mesne 
conveyances,  the  tenant  derives  his  title.  When  William  King 
conveyed  the  land  to  the  wife,  her  husband  acquired  therein 
a  life  estate.  He  became  seized  of  the  freehold,  the  usufruct 
was  his  during  their  joint  lives.  He  had  a  lawful  right  to  sell 
and  convey  his  life  estate.  It  was  liable  to  be  taken  in  execu- 
tion for  his  debts.    Litchfield  v.  Cudworth,  15  Pick.  23.    The 
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life  estate  was  the  husband's  freehold.  The  inheritance  be- 
longed to  the  wife.  Such  was  the  law  when  Clarissa  Richard- 
son received  her  deed  from  William  King,  and  her  husband's 
rights  therein  were  perfected  simultaneously  with  hers,  and 
those  rights  are  not  affected  by  the  provisions  of  the  statute 
of  1844,  c.  117,  entitled,  "an  Act  to  secure  to  married  women 
their  rights  of  property,"  nor  by  the  subsequent  additional 
and  amendatory  statutes  upon  that  subject,  which  were  all 
enacted  after  the  rights  of  Richardson  and  his  wife,  in  the  de- 
manded premises,  had  been  estabUshed  under  the  laws  existing 
at  the  date  of  WiUiam  King's  deed  to  her.  And,  besides,  her 
deed  of  Oct.  21,  1846,  was  void,  because,  being  a  married 
woman,  she  had  no  power  at  that  time,  in  such  case,  to  convey 
her  land  separate  from  her  husband;  and  the  statute  of  1852, 
c.  227,  only  authorized  the  wife's  separate  deed  of  estates  ac- 
quired subsequent  to  the  Act  of  1844,  c.  117.  Hence,  her  deed 
of  March  12,  1853,  being  a  deed  of  real  estate  acquired  pre- 
vious to  1844,  was  unauthorized  by  the  statute,  and  therefore 
void. 

The  statute  of  February  12, 1855,  c.  120,  provided  that,  "any 
married  woman  seized  and  possessed  in  her  own  right  of  any 
real  estate  situated  within  this  State,  (might)  sell,  convey,  and 
dispose  of  the  same  by  her  separate  deed  in  her  own  name," 
and  that  "no  action  shall  be  maintained  by  the  husband  of 
any  such  married  woman,  or  by  any  person  claiming  imder  or 
through  him,  for  the  possession  or  value  of  any  property  held 
or  disposed  of  by  her,  as  aforesaid,"  and  the  defendant's  counsel 
insists  that  this  action  is  thereby  prohibited. 

The  deeds  of  the  wife  being  inoperative,  as  before  stated, 
the  tenant  shows  no  title.  But,  the  tenant  being  in  possession, 
the  demandant  cannot  disturb  him,  imless  he  shows  title,  in 
himself,  and  this  he  has  done.  The  demandant  shows  title  by 
his  levy,  to  the  husband's  life  estate.  The  wife  did  not  hold 
it;  she  was  not  "seized  and  possessed"  of  her  husband's  life 
estate,  his  freehold,  of  which  he  was  seized.  She  could  not 
join  him  in  a  suit  for  an  injiuy  to  the  profits  of  the  land.  2 
Kent's  Com.  131.  If  he  had  sold  and  conveyed  it,  she 
could  not  lawfully  enter  or  interrupt  his  grantee's  possession 
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during  her  husband's  life.    MuUus  v.  Snowman,  21  Maine, 
201. 

Tenant  defaulted. 
Tenny,  C.  J.,  Rice,  Appleton,  May,  and  Davis,  JJ., 
concurred. 

Wife's  Dower 

IN  RE  MARY  ANN  ALEXANDER 
53  N.  J.  Eq.  96.— 1894 

The  petitioner,  Mary  Alexander,  claims  to  be  the  owner  of  a 
parcel  of  land,  subject  to  the  inchoate  right  of  dower  of  Mary 
Ann  Alexander,  a  lunatic.  The  petitioner  asks  that  the  right 
of  dower  be  released  under  the  act  of  March  27,  1878,  which 
provides  that  it  might  be  so  released,  if  "the  interest  of  the 
owner  of  such  lands"  requires  it. 

Gbeen,  V.  C.  .  .  .It  is  objected  that  the  act  of  1878 
does  not  apply  to  cases  where  the  marriage  from  which  the 
right  to  dower  springs  was  contracted,  and  the  lands  in  which 
it  is  claimed  vested  in  possession  in  the  husband  before  the 
passage  of  the  act. 

The  question  involved  is  the  scope  of  legislative  power  over 
dower  inchoate  at  the  time  of  enactment.  A  review  of  the 
numerous  decisions  bearing  on  the  point,  in  the  hope  of  ex- 
tracting some  recognized  governing  principle,  would  be  a 
profitless  task,  as  the  cases  developed  an  irreconcilable  con- 
trariety of  opinion.  Judges  affirming  the  power  of  the  legisla- 
ture to  modify,  control  and  even  abolish  inchoate  dower, 
argue  that  it  is  a  mere  possibility  because  it  is  ,a  right  which 
cannot  vest  before  it  becomes  consummate  by  the  death  of 
the  husband;  that  it  is  a  mere  incident  to  the  marriage  relation, 
established  by  law  and  not  by  contract,  and  therefore  subject 
to  legislative  change  or  destruction.  On  the  other  hand, 
while  recognizing  that  the  consummation  of  dower  is  contin- 
gent on  the  death  of  the  husband  in  the  lifetime  of  the  wife, 
other  judges  argue  that  inchoate  dower  is  something  more  sub- 
stantial than  a  mere  possibility,  viz.,  that  it  becomes,  coin- 
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cident  with  the  seizin  of  the  husband,  an  interest  in  such  real 
estate.  This  is  based  on  well-known  incidents  of  the  right. 
"Dower  was,  iadeed,  proverbially  the  foster-child  of  the  law, 
and  so  highly  was  it  rated  in  the  catalogue  of  social  rights,  as 
to  be  placed  in  the  same  scale  of  importance  with  liberty  and 
life."  Park  Dow.*2;  Co.  Litt.  124b.  When  it  had  attached  by 
the  seizin  of  the  husband,  it  could  not  be  discharged  by  any  act 
of  his,  although  the  owner  of  the  fee,  without  the  wife's  con- 
currence. Park,  Dow.  5.  It  is  an  encumbrance  (Porter  v. 
Noyes,  2  Greenl.  22;  s.  c.  11  Am.  Dec.  30,  note  at  39),  and,  as 
such,  defeats  the  contract  to  convey  an  unencumbered  title 
(lb.  Jones  v.  Gardner,  10  Johns,  266),  and  comes  within  a 
covenant  against  encumbrances.  Shearer  v.  Ranger,  22  Pick. 
447;  Carter  v.  Denman,  3  Zab.  260.  It  is  a  valuable  considera- 
tion for  a  conveyance  to  a  wife  (BuUard  v.  Briggs,  7  Pick.  533; 
Garlick  v.  Strong,  3  Paige,  440),  or  for  a  promissory  note  to 
her.  Sykes  v.  Chadwick,  18  Wall.  141.  The  wife  may  main- 
tain an  action  for  its  protection  (Petty  v.  Petty,  4  B.  Mon. 
215;  s.  c.  39  Am.  Dec.  501;  Thayer  v.  Thayer,  14  Vt.  107;  s  c. 
39  Am.  Dec.  211,  218),  or  file  a  bill  for  the  redemption  of  a 
mortgage  covering  it.  Davis  v.  Wetherall,  13  Allen,  60.  She 
must  be  a  party  to  any  suit  affecting  it.  Vreeland  v.  Jacobus, 
4  C.  E.  Gr.  231.  That  it  is  an  interest  in  the  land  from  the 
time  of  the  seizin  of  the  husband  is  the  law  in  this  State. 
Wheeler  v.  Kirtland,  12  C.  E.  Gr.  534. 

In  that  case  Catherine  Kirtland  was,  and  since  1836  had 
been,  the  wife  of  John  Kirtland.  On  the  16th  of  Decenaber, 
1869,  her  husband  was  the  owner  of  about  six  acres  of  land  in 
the  coimty  of  Essex.  On  that  day  a  judgment  was  entered 
up  against  Kirtland,  the  husband.  On  May  30,  1870,  the 
Essex  public  road  board  laid  an  avenue  across  the  tract,  taking 
two  and  eighteen  hundredths  acres.  Damages  were  awarded 
to  Kirtland,  the  husband,  by  reason  of  the  taking  and  condemn- 
ing of  the  same,  to  the  amount  of  $15,000.  The  judgment 
creditors  served  a  notice  on  the  road  board  warning  them  not 
to  pay  the  award  to  Kirtland.  Afterwards,  by  a  sale  under  the 
judgment,  one  Whitney  became  the  owner  of  the  rights  of 
Kirtland,  the  husband^  in  the  premises,  and  entitled  to  th^ 
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interest  of  the  husband  in  the  amount  awarded  for  the  portion 
of  the  premises  condemned.  The  wife,  by  her  bill,  claimed  to 
have  an  interest  in  the  award  by  reason  of  her  inchoate  dower 
in  the  land  so  condemned.  The  Court  of  Errors  and  Appeals 
held  that  the  inchoate  dower  of  the  wife  was  a  valuable  interest 
in  the  land  condemned,  the  value  of  which  passed  into  the 
award  by  the  transmutation  of  the  land  into  money,  and  that 
she  was  entitled  to  the  amount  decreed  in  her  favor  by  the 
chancellor.  Mr^  Justice  Reed,  in  giving  the  opinion  of  the 
court,  refused  to  follow  the  cases  of  Gwynne  v.  Cincinnati,  3 
Ohio,  24,  and  Moore  v.  City  of  New  York,  8  N.  Y.  110,  upon 
which  many  of  the  decisions  will  be  found  to  be  based.  ^  The  case 
of  Wheeler  v.  Kirtland  expressly  declares  that  inchoate  dower 
is  a  valuable  interest  in  land,  and  brings  it  within  the  pro- 
tecting clause  of  the  Constitution,  which  provides  that  private 
property  shall  not  be  taken  for  public  use  without  just  com- 
pensation. If  this  is  so,  on  what  principle  can  it  be  said  that 
it  is  not  also  within  the  rule  of  legislative  inhibition  that  pri- 
vate property  shall  not  be  taken  for  private  use  with  or  without 
compensation,  a  rule  which,  if  not  a  corollary  from  the  clause 
quoted,  springs  out  of  the  first  clause  of  the  bill  of  rights  of  our 
Constitution,  which  declares  that  the  right  of  acquiring,  pos- 
sessing and  protecting  property  is  inalienable?  Under  that 
rule  it  is  not  competent  for  the  legislature,  by  enactment,  to 
take  the  property  of  A  and  give  it  to  B,  nor,  under  the  principle 
of  Wheeler  v.  Kirtland,  to  take  a  valuable  interest  in  land  which 
A.  has  acquired  and  transfer  it  to  B.  This  inhibition  of  ar- 
bitrary legislation  as  to  a  right  in  property  is  not  confined  to  a 
transfer  of  it  from  one  person  to  another,  but  extends  to  at- 
tempts to  impair  its  value  or  weaken  its  security.  As  the  in- 
choate right  of  dower  of  Mrs.  Mary  Ann  Alexander  has  at- 

'  "We  think  that  it  must  be  considered  as  settled  in  this  State,  notwith- 
standing Moore  v.  The  Mayor,  and  some  dicta  in  other  cases,  that,  as  be- 
tween a  wife  and  any  other  than  the  State,  or  its  delegates  or  agents  ex- 
ercising the  right  of  eminent  domain,  an  inchoate  right  of  dower  in  lands 
is  a  subsisting  and  valuable  interest  which  will  be  protected  and  preserved 
to  her,  and  that  she  has  a  right  of  action  to  that  end." — Simar  v.  Canaday, 
53  N,  Y.  298,  304. 
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tached  to  the  land  in  question  prior  to  the  passage  of  the  act, 
I  am  of  opinion  that  its  provisions  do  not  apply  to  her  interest 
therein. 

IN  THE  MATTER  OF  THE  ESTATE  OF  HENRY  P.  PULLING 

97  Mich.  375.— 1893 

Appeal  by  a  widow  from  an  order  of  the  Circuit  Court  re- 
versing an  order  of  the  Probate  Court  which  allowed  her  dower 
in  certain  lands  sold  by  her  husband  on  contract,  and  not  fully 
paid  for  during  his  lifetime.  Reversed,  and  judgment  certi- 
fied to  the  Probate  Court,  giving  the  petitioner  dower  in  the 
interest  of  her  husband  in  said  lands,  to  be  admeasured  by 
giving  her  a  swax  of  money  in  lieu  thereof. 

McGrath,  J.  The  circuit  judge  found  that  Henry  P.  Pulling 
and  Jeane  W.  Pulling  were  married  April  26,  1890;  that  said 
Henry  P.  Pulling  died  July  15,  1890,  leaving  appellant,  his 
widow,  surviving  him;  that  at  the  time  of  his  death  said  Henry 
P.  Pulling  was  seized  in  fee  of  ten  parcels  of  land;  that  prior 
to  the  marriage  of  Henry  P.  Pulling,  he  had  made  and  executed 
nine  separate  contracts  for  the  sale  of  said  parcels  of  land;  that 
at  the  time  of  the  said  marriage,  and  also  at  the  time  of  his 
death,  the  vendees  under  said  contracts  were,  respectively,  in 
the  possession  of  the  several  tracts  of  land  under  said  con- 
tracts, which  were  then  in  full  force, — that  is,  none  of  them 
had  been  declared  forfeited.  The  purchase-price  in  one  in- 
stance was  $400,  in  another  $875,  and  in  another  $1,000.  The 
others  were  from  $1,100  to  $14,500.  The  aggregate  considera- 
tion was  originally  about  $49,000.  Payments  had  reduced 
this  amount  to  $45,000.  The  sole  question  raised  is  whether, 
as  between  the  widow  and  the  estate,  the  interest  in  these 
lands  shall  be  treated  as  realty  or  as  personalty.  The  circuit 
judge  found,  as  a  matter  of  law,  that  the  widow  was  not  en- 
titled to  dower  in  these  lands,  and  the  widow  appeals. 

Our  statute  provides  (How.  Stat.,  sec.  5733)  that:  "The 
widow  of  every  deceased  person  shall  be  entitled  to  dower,  or 
the  use,  during  her  natural  life,  of  one-third  part  of  all  the 
lands  whereof  her  husband  was  seized  of  an  estate  of  inheri- 
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tance  at  any  time  during  the  marriage,  unless  she  is  lawfully 
barred  thereof." 

It  is  insisted  on  behalf  of  the  estate  that  at  the  time  of  the 
marriage,  Henry  P.  Pulling  held  the  legal  title  only  in  trust  for 
the  purchasers.  The  cases  cited,  however,  in  which  this  has 
been  asserted,  and  the  right  to  dower  denied,  are,  without  an 
exception,  cases  where  the  vendee  had  paid  the  entire  considera- 
tion. [Here  follows  a  statement  of  the  following  cases;  Kintner 
V.  McRae,  2  Ind.  453;  Stevens  v.  Smith,  4  J.  J.  Marsh.  64; 
Oldham  v.  Sale,  1  B.  Mon.  76;  Gaines  v.  Gaines,  9  B.  Mon.  295; 
Rawlings  v.  Adams,  7  Md.  26;  Cowman  v.  Hall,  3  Gill  &  J.  398; 
Firestone  v.  Firestone,  2  Ohio  St.  415.] 

In  none  of  these  cases  had  the  husband,  even  at  the  time  of 
the  marriage,  any  beneficial  interest  in  the  land.     .    .    . 

In  the  present  case  it  is  not  sought  to  subject  the  pur- 
chaser's interest,  nor  the  interest  held  by  the  husband  at  the 
time  of  the  marriage,  to  dower.  The  only  claim  made  is  that 
the  interest  held  at  the  time  of  his  death  shall  be  regarded  as 
realty.  It  is  purely  a  question  of  the  quality  of  that  interest. 
The  husband  died  seized,  not  of  the  legal  title  a,lone,  but  of  the 
legal  title  with  a  beneficial  interest  aggregating  $45,000.  A 
court  of  equity  would  undoubtedly  interpose  in  any  case  to 
protect  the  interest  of  the  purchaser,  and  this  would  be  so  even 
though  the  purchase-money  had  all  been  in  fact  paid  during 
the  Ufetime  of  the  husband.  The  wife's  right  would  be  re- 
garded as  attaching  subject  to  the  subsisting  claim  or  existing 
contract,  and  would  be  liable  to  be  defeated  by  the  perform- 
ance of  the  conditions  of  the  contract  by  the  purchaser  during 
coverture.  As  is  said  in  4  Kent  Com.  50:  "The  wife's  dower  is 
liable  to  be  defeated  by  every  subsisting  claim  or  incumbrance, 
in  law  or  equity,  existing  before  the  inception  of  her  right." 

In  the  present  case,  the  wife's  dower  has  been  defeated  only 
so  far  as  the  amount  due  upon  the  contracts  has  been  reduced 
by  payments.  Even  though  a  trust  be  implied,  it  is  one  coupled 
with  a  beneficial  interest,  and  it  is  well  settled  that  the  wife  of  a 
trustee  is  entitled  to  dower  commensurate  with  the  husband's 
interest.    4  Kent  Com.  43. 

In  Bowie  v.  Barry,  3  Md.  Ch.  359,  the  husband,  in  1832, 
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during  coverture,  purchased  the  land,  taking  from  the  vendor 
a  bond  conditioned  to  convey  the  title  on  payment  of  the 
purchase-money.  In  1839  the  husband  sold  the  land,  and  gave 
to  the  vendee  a  bond  for  a  deed.  In  1843  the  husband  paid  the 
balance  of  the  purchase-money  on  his  piu"chase  and  took  a 
deed,  and  died  in  1848.  At  his  death  a  portion  of  the  pur- 
chase-money upon  the  contract  for  sale  made  by  him  was  un- 
paid. The  court  in  that  case  say:  "It  may  be  that  in  equity 
an  agreement  of  the  husband  to  convey  before  dower  at- 
taches will,  if  enforced  in  equity,  extinguish  the  claim  to  dower; 
but  no  case,  I  apprehend,  can  be  found  in  which  it  has  been 
held  that  a  mere  agreement  to  convey  after  the  inception  of 
the  title  to  dower  has  defeated  the  title,  though  an  actual  con- 
veyance without  the  concurrence  of  the  wife  would  have  done 
so.  .  .  .  No  case  has  been  decided  in  which  it  has  been 
held  that  a  mere  executory  contract  to  convey  by  the  husband 
has  had  the  effect  to  defeat  the  dower." 

Although  in  that  case  the  legal  title  vested  in  the  husband 
after  marriage,  he  had,  before  deed  to  him,  entered  into  a 
contract  to  convey  that  title,  and  there  is  no  difference  in 
principle  between  that  case  and  the  present. 

Section  5887  only  appUes  to  cases  where  a  forfeiture  has 
been  declared,  and,  in  any  event,  could  only  apply  to  the  three 
contracts,  not  exceeding  $1,000  in  amount. 

It  follows  that  the  widow  is  entitled  to  dower  in  the  interest 
held  by  the  husband  at  the  date  of  his  death,  that  interest 
being  represented  by  the  amount  then  due  upon  these  con- 
tracts. We  discover  no  difficulty  as  respects  the  admeasure- 
ment. Dower  cannot  be  assigned  of  the  lands  in  question,  but 
a  sum  in  heu  of  dower  may  be  awarded.  Brown  v.  Bronson, 
35  Mich.  415. 

The  judgment  of-  the  Circuit  Court  will,  therefore,  be  re- 
versed, with  costs  of  both  courts  to  appellant,  and  the  judg- 
ment of  this  court  certified  to  the  Probate  Court  for  the  county 
of  Wayne. 

The  other  justices  concurred. 
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ARCHER,  J.,  IN  McCAULEY  v.  GRIMES  AND  WIFE 

2  Gill  &  J.  (Md.)  323—1830 

The  record  presents  in  effect  the  same  principle  for  adjudica- 
tion which  has  heretofore  come  before  the  courts  in  several 
states  of  the  Union.  In  Holbrook  v.  Finney,  4  Mass.  Rep. 
566,  it  was  decided  that  a  conveyance  in  fee  and  a  conveyance 
by  the  grantee  to  the  grantor  by  way  of  mortgage  being  con- 
sidered as  parts  of  the  same  transaction,  did  not  give  to  the 
grantee  such  a  seizin  as  entitled  his  wife  to  have  dower  in  the 
granted  premises.  And  in  Clarke  v.  Munroe,  14  Mass.  352, 
where  the  mortgage  was  made  to  a  third  person,  at  the  same 
time  with  the  deed  to  the  mortgagor,  the  same  determination 
was  had;  in  each  of  those  cases  the  deeds  were  executed  in 
pursuance  of  a  previous  agreement  between  the  parties.  In 
South  CaroUna,  the  same  doctrine  had  prevailed  before,  as 
will  be  seen  by  a  reference  to  Bogie  v.  Rutledge,  1  Bay,  312; 
this  decision  has  been  recognized,  and  approved  in  that  state 
in  a  very  recent  decision.  Trustees  of  Frazier  v.  Centre  &  Hall, 
1  McCord,  279.  These  determinations  have  been  followed  in 
New  York.  In  Stow  v.  Tifft,  15  Johns.  458,  the  case  in  4  Mass. 
566,  was  cited  and  approved,  and  a  judgment  given  in  con- 
formity with  it;  in  the  latter  case,  however,  no  agreement  was 
proved,  further  than  could  be  inferred  from  the  execution  of 
the  conveyance  and  mortgage,  and  the  internal  evidence  they 
furnished.  In  Pennsylvania,  too,  the  same  doctrine  prevails. 
In  Reed  v.-  Morrison,  12  Sergeant  &  Rawle,  70,  it  was  adjudged 
that  as  against  the  mortgagee  for  the  purchase-money,  the 
widow  had  no  such  seizin  as  would  entitle  her  to  dower.  So 
far^s  we  have  examined  the  American  cases,  the  decisions  ap- 
pear to  be  uniform  against  the  widow's  right  to  dower,  unless 
subject  to  the  payment  of  the  purchase-money  secured  by 
mortgage — and  Chancellor  Kent,  in  his  recent  treatise  on  the 
Law  of  Real  Property,  approves  these  determinations.  4 
Kent's  Com.  38,  39.  The  cases  in  Massachusetts  and  New 
York  proceed  on  the  doctrine  of  instantaneous  seizin.  The 
deed  and  mortgage  were  looked  upon  as  constituting  but  one 
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contract,  bearing  the  same  date,  and  delivered  at  the  same 
time;  and  that  as  no  interval  of  time  intervened,  between  the 
taking  and  rendering  back  the  fee,  the  case  might  be  assimil- 
ated to  the  conusee  of  a  fine,  whose  wife  would  not  be  entitled 
to  dower,  because  by  the  same  fine  the  estate  is  rendered  back 
to  the  conusor;  it  was  there  considered  as  merely  in  transitu, 
and  not  resting  for  an  instant;  the  grant  and  render  being  one 
entire  act.  But,  perhaps,  there  is  no  general  rule  in  strictness, 
that  in  case  of  instantaneous  seizin  the  widow  shall  or  shall 
not  be  entitled  to  dower;  this  must  depend  as  well  upon  the 
character  of  the  seizin  as  its  duration;  when  a  man  has  the 
seizin  of  an  estate,  though  for  an  instant,  beneficially  for  his 
own  use,  his  widow  shall  be  endowed;  where  the  husband  is  the 
mere  instrmnent  for  passing  the  estate,  although  there  may  be 
an  instantaneous  seizin,  the  widow  shall  not  be  endowed.  1 
Thomas  Coke,  665,  666,  note  G;  Preston,  Est.  546;  2  Bac.  Abr. 
371. 

FOLLETT,  J.,  IN  PRICE  v.  PRICE 
124  N.  Y.  598.-1891 

By  the  common  law,  neither  dower  nor  curtesy  arises  from  a 
voidable  marriage,  if  it  be  annulled  during  the  Ufetime  of  the 
parties,  and  when  annulled  by  the  judgment  of  a  competent 
court,  they  are  in  the  same  situation  in  respect  to  each  other, 
and  to  rights  in  the  property  of  each  other,  as  though  a  mar- 
riage had  never  been  entered  into,  and  the  children  bom  of  it 
are  illegitimate  unless  legitimated  by  a  statute.  Aughtie  v. 
Aughtie,  1  Phill.  201;  Cage  v.  Acton,  1  Ld.  Raym.  521;  Bish. 
on  M.  &  D.,  sees.  116-118,  690,  712;  Bish  on  H.  &  W.,  sees.  247, 
479,  482;  1  Bright.  H.  &  W.  7,  322;  2  Id.  366;  1  Roper  H.  & 
W.  332;  Stewart  N.  &  D.,  sees.  147,  429,  437. 

And  in  the  absence  of  a  statute  saving  the  right  to  dower, 
the  dissolution  a  vinculo  of  a  valid  marriage,  for  the  fault  of 
either  party,  bars  it.  Barrett  v.  Vailing,  111  U.  S.  523;  Framp- 
ton  V.  Stephens,  L.  R.  21  Ch.  D.  164;  14  Am.  &  Eng.  Ency,  of 
Law,  537;  5  Id.  921. 
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GELZER  V.  GELZER 
1  BaUey's  Eq.  (S.  C.)  387.-1831 

The  complainant  was  the  widow  of  Thomas  Gelzer,  who 
died  intestate;  and  this  was  a  bill  against  his  administrator, 
and  distributees,  to  recover  either  her  dower  of  the  real  estate 
of  the  intestate,  or  her  distributive  share  of  his  real,  and  per- 
sonal estate. 

Johnson,  J.  TJie  agreement,  out  of  which  the  question 
arises,  was  entered  into  before,  and  in  contemplation  of  the 
marriage  between  the  complainant,  then  Sarah  Lewis>  and  the 
intestate,  Thomas  Gelzer;  and  it  recites  that  the  said  com- 
plainant had,  "in  her  own  right,  an  ample  estate  entailed  and 
secured  to  her,  of  which  the  said  Thomas  would  not  take  any 
benefit  after  her  death;"  in  consideration  whereof,  and  of  the 
nominal  payment  of  one  dollar,  she  covenants,  and  agrees,  that 
if  the  said  Thomas  should  die,  she  surviving,  "  she  will  not 
have,  claim,  or  demand,  or  pretend  to  have,  claim,  or  demand 
any  dower,  or  thirds,  or  any  other  right,  title,  interest,  claim 
or  demand,  of,  in,  or  to,  any  of  the  messuages,  lands,  tenements, 
and  real  estate,  whereof  the  said  Thomas  may  have  been  seized 
during  the  intermarriage  aforesaid." 

Under  the  statute  27  Hen.  8,  c.  10,  sec.  6,  which  is  of  force 
in  this  state,  P.  L.  51,  this  contract  cannot  operate  as  a  bar  to 
the  complainant's  right  of  dower,  because,  according  to  Lord 
Coke,  nothing  less  than  a  freehold  estate,  to  conunence  in  pos- 
session at  the  death  of  the  husband,  settled  upon  the  wife  by 
way  of  jointure,  would  be  allowed  as  a  substitute,  under  the 
provisions  of  that  statute;  Co.  Litt.  36b:  and  here  nothing  is 
provided  fbr  the  wife.  Neither  can  such  a  covenant  operate 
as  an  estoppel  at  common  law.  It  does  not  profess  to  be  a 
relinquishment;  and,  moreover,  she  had,  at  the  time,  no  in- 
terest upon  which  a  relinquishment  could  operate.  It  can, 
therefore,  bind,  at  liaw,  only  as  an  agreement  not  to  claim,  or 
demand  her  dower,  etc.  But  equity  frequently  regards  tnat 
as  done  which  ought  to  have  been  done;  or  will,  when  it  is 
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necessary,  compel  parties,  seeking  the  aid  of  the  court,  to  do 
that  which  in  conscience  they  are  bound  to  do. 

The  complainant  was  of  full  age,  and  under  no  legal  disa- 
bility to  contract;  the  subject-matter  was  legitimate;  and  the 
consideration  of  marriage  is  sometimes  said  to  be  the  highest 
known  to  the  law;  and  I  confess  that  I  have  not  been  able  to 
discover  any  rule  or  principle  which  discharges  her  from  the 
obligation  which  this  agreement  imposes.  She  had  an  ample 
fortune  of  her  own,  so  tied  up  that  she  could  not  confer  it  upon 
her  husband;  and  in  consideration  that  he  would  take  her  in 
marriage,  she  agreed  not  to  claim  her  dower,  or  any  right  of 
inheritance  in  his  estate.  It  is  a  contract  without  fraud,  and 
apparently  of  perfect  equality.  Both  Atherley  and  Roper 
treat  this  question  as  one  admitting  of  no  controversy.  A 
jointure,  to  operate  as  a  bar  to  dower  under  the  statute,  must 
consist  of  a  freehold  estate;  but  a  woman,  under  no  legal  disa- 
bility, may  stipulate  to  substitute  anything  she  pleases  in 
place  of  it.  Atherly  on  Marriage  Settlements,  511;  1  Roper, 
Husband  and  Wife,  480.  There  is  nothing  in  the  case  of  Hast- 
ings V.  Dickinson,  7  Mass.  153,  opposed  to  this  view;  for  the 
chief  justice.  Parsons,  puts  that  case  distinctly  on  the  ground 
that  the  condition  upon  which  the  wife  covenanted  to  renounce 
her  dower  was  not  performed,  and  could  not  be  performed,  in 
consequence  of  the  insolvency  of  the  husband.  The  case  of 
Glover  v.  Bates,  1  Atk.  439,  turned  upon  the  infancy  of  the 
wife,  at  the  time  when  she  entered  into  the  agreement.  She 
was,  therefore,  incapable  of  binding  herself  by  an  agreement, 
and  nothing  but  a  jointure,  in  conformity  to  the  statute,  could 
bar  her  of  dower. 

The  appeal  in  this  case  must  therefore  be  dismissed,  and  the 
decree  of  the  Circuit  Court  affirmed;  and  it  is  so  ordered. 

O'Nball,  J.,  and  Habpeb,  J.,  concurred. 
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CHURCH  V.  BULL 
2  Denio  (N.  Y.),  430.-1845 

On  error  from  the  Supreme  Court.  The  action  in  the  court 
below  was  ejectment  brought  by  Bull  and  wife  against  Church, 
for  the  dower  of  Mrs.  Bull,  in  lands  of  which  a  former  husband 
was  seized  during  their  coverture. 

The  Chancellor.  The  testator,  iu  this  case,  devised  his 
real  and  personal  estate  to  his  wife  during  her  widowhood,  and 
after  her  death  or  remarriage  he  gave  all  his  property,  except 
some  small  legacies  which  were  bequeathed  to  his  daughters, 
to  his  three  sons.  But  he  did  not  state  in  his  will  that  he  in- 
tended this  provision  for  his  wife,  during  her  widowhood,  to 
be  in  lieu  of  her  dower  in  his  real  estate  after  the  determination 
of  such  provision,  by  her  re-marriage.  And  the  only  question 
for  our  consideration  now  is,  whether  the  disposition  of  his 
real  estate  after  her  re-marriage,  is  so  inconsistent  with  her  en- 
joyment of  dower  therein  subsequent  to  that  time,  as  to  de- 
prive her  of  such  dower,  and  to  leave  her  wholly  unprovided 
for  in  case  she  should  re-marry. 

There  is  no  natural  equity  in  the  principle  which  gives  to 
the  husband  the  right  to  dispose  of  his  whole  personal  estate, 
the  joint  earnings  of  himself  and  wife,  to  her  exclusion;  nor  in 
that  which  gives  him  the  power  to  dispose  of  his  whole  real 
estate  except  the  use  of  one-third  thereof  during  the  life  of  the 
wife.  Hence  the  courts  have  always  been  astute  in  protecting 
the  widow's  right  to  the  small  pittance  which  the  rules  of  the 
common  law  had  given  to  her  in  the  estate  of  her  husband  after 
his  death.  Hence,  as  Lord  Bacon  stated  nearly  two  hundred 
and  fifty  years  since,  the  tenant  in  dower  was  so  much  favored 
in  the  courts  that  at  that  early  period  it  had  become  "the  com- 
mon by-word  in  the  law,  that  the  law  favoreth  three  things, 
life,  liberty  and  dower."  BacRead.  on  the  Stat,  of  Uses,  38; 
Jenk.  Rep.  7  Cent.  Ca.  16.  The  right  of  dower  being  a  legal 
right,  and  thus  favored  by  the  coiu-ts,  the  wife  cannot  be  de- 
prived of  it  by  a  testamentary  disposition  in  her  favor,  in  the 
nature  of  a  jointure,  so  as  to  put  her  to  her  election,  unless  the 
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testator  has  declared  the  same  to  be  in  lieu  of  dower,  either  in 
express  words  or  by  necessary  implication.  In  the  cases  of 
Fuller  V.  Yates,  8  Paige's  Rep.  325,  and  of  Sanford  v.  Jackson, 
10  Id.  266,  I  had  occasion  to  examine  most  of  the  cases  on  this 
subject  which  had  then  been  decided,  and  I  then  concluded, 
as  the  result  of  all  the  cases  in  this  state  and  in  England,  that 
the  settled  rule  of  law  was,  that  to  compel  the  widow  to  elect 
between  the  dower  and  a  provision  made  for  her  in  the  will 
where  the  testator  had  not  in  terms  declared  his  intention  on 
the  subject,  it  was  not  sufficient  that  the  will  rendered  it 
doubtful  whether  he  intended  that  she  should  have  her  dower 
in  addition  to  that  provision;  but  that  to  deprive  her  of  dower 
the  terms  and  provisions  of  the  will  must  be  totally  inconsist- 
ent with  her  claim  of  dower  in  the  property  in  which  such 
dower  was  claimed;  so  that  the  intention  of  the  testator  in 
relation  to  some  part  of  the  property  devised  to  others  would 
be  defeated  if  such  claim  was  allowed.  And  in  the  last  case, 
which  was  the  same  as  this,  except  that  the  widow  in  that  case 
was  entitled  to  the  whole  real  estate,  even  after  her  re-marriage, 
while  any  of  the  children  continued  to  be  minors,  it  was  de- 
cided that  her  claim  for  dower  in  the  one-third  of  the  real  es- 
tate, subsequent  to  the  termination  of  her  particular  estate  in 
the  whole  of  the  same,  was  not  necessarily  inconsistent  with  a 
general  devise  of  the  whole  of  his  property  to  his  children  after 
that  time.  Since  that  decision  was  made,  the  case  of  ElUs  v. 
Lewis,  3  Hare's  Rep.  310,  came  before  Vice  Chancellor  Wig- 
ram,  in  England,  and  was  decided  in  favor  of  the  widow  upon 
the  same  principle.  He  there  says,  "I  take  the  law  to  be 
clearly  settled  at  this  day  that  a  devise  of  lands  eo  nomine  upon 
trusts  for  sale,  or  a  devise  of  lands  eo  nomine  to  a  devisee  bene- 
ficially, does  not,  per  se,  express  an  intention  to  devise  the 
lands  otherwise  than  subject  to  its  legal  incidents,  that  of 
dower  included.  There  must  be  something  more  in  the  will, 
something  inconsistent  with  the  enjoyment  by  the  widow  of 
the  dower  by  metes  and  bounds,  or  the  devise  standing  alone 
will  be  construed  as  I  have  stated."  And  in  Harrison  v.  Har- 
rison, 1  Keene's  Rep.  768,  Lord  Langdale  says  that  prima 
fade  the  testator's  farms,  lands,  and  all  his  other  real  estate, 
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must  mean  the  real  estate  of  which  hb  had  the  power  of  dis- 
posing; which  would  be  his  real  estate  subject  to  lawful  claims, 
and  one  of  those  claims  would  be  the  dower  of  his  wife.  Here 
the  whole  property  is  devised  to  the  widow  during  her  widow- 
hood. Of  course,  no  question  of  dower  could  arise  while  she 
continued  a  widow,  as  she  was  entitled  to  the  possession  of  the 
whole  during  that  time.  And  the  subsequent  devise  of  his 
whole  real  estate  to  his  three  sons  is  not  necessarily  inconsist- 
ent with  an  intention,  on  the  part  of  the  testator,  that  his  wife 
should  be  left  to  her  legal  right  of  dower  alone  for  her  support, 
after  the  particular  estate  which  had  been  devised  to  her  had 
been  determined,  by  her  marriage. 

In  the  language  of  the  vice-chancellor  and  master  of  the 
rolls  in  the  above  cases,  prima  facie  the  devise  of  the  testator's 
whole  real  estate  to  his  three  sons  after  that  time  did  not  per  se 
express  an  intention  to  devise  such  real  estate  otherwise  than 
subject  to  its  legal  incidents,  one  of  which  legal  incidents  was 
the  widow's  conamon-law  right  of  dower  therein. 

For  these  reasons  I  think  we  cannot  deprive  the  wife  of  the 
testator  of  her  dower  in  the  lands  of  her  deceased  husband 
subsequent  to  her  marriage,  consistently  with  the  settled  rule 
of  law  on  this  subject;  and  that  the  judgment  of  the  Supreme 
Court  was  right  and  should  be  aflBrmed.^ 

1  "In  California  and  a  few  other  states  the  common-law  dower  has  been 
wholly  abolished,  and  a  species  of  interest,  borrowed  from  the  French  and 
Spanish  laws,  has  been  introduced,  called  'community  property.'  This 
community  property  embraces  both  what  at  the  common  law  would  be  real 
and  personal  estate,  and  in  fact  substantially  the  same  rules  govern  the  dev- 
olution of  things  real  and  things  personal.  The  law  of  these  states  recognizes 
two  kinds  of  property  which  may  belong  to  the  spouses  in  case  of  marriage — 
'the  separate  property'  and  the  'community  property.'  The  separate  prop- 
erty of  either  husband  or  wife  is  what  he  or  she  owned  at  the  time  of  marriage, 
and  what  he  or  she  acquired  during  marriage  by  inheritance,  devise,  bequest, 
or  gift,  and  the  rents  and  profits  thereof.  The  separate  property  of  each 
spouse  is  wholly  free  from  all  interest  or  claim  on  the  part  of  the  other,  and 
is  entirely  under  the  management,  control,  and  disposition,  testamentary  or 
otherwise,  of  the  spouse  to  whom  it  belongs.  All  other  property  is  com- 
munity. It  is  a  settled  doctrine  that  all  property  acquired  by  the  husband 
after  the  marriage,  and  during  its  continuance,  is  presumed  to  be  community. 
During  the  marriage  the  husband  alone  has  the  custody,  control,  manage- 
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Husband's  Estate  by  the  Curtesy 

FERGUSON  V.  TWEEDY 

43  N.  Y.  543.— 1871 

The  wife  of  4;he  plaintiff,  being  co-devisee  with  her  brother  of 
a  certain  farm,  with  a  limitation  over  on  the  death  of  either 
without  issue  to  the  survivor,  by  deeds  interchanged  with  her 
brother  before  marriage,  partitioned,  until  either  should  die 
without  issue  and  no  longer,  the  farm  devised,  and  went  into 
exclusive  possession  of  the  part  conveyed  to  her,  the  brother 
taking  exclusive  possession  of  the  part  conveyed  to  him.  The 
wife  died  leaving  issue  (the  defendant),  and  subsequently 
the  brother  died  without  issue. 

ment  and  power  of  disposition  of  the  community  property,  and  it  is  liable  for 
his  debts;  but  still  in  theory  the  wife  has  an  inchoate,  undivided  interest  in  it 
during  the  entire  coverture,  so  that  the  husband  cannot  transfer  it  by  mere 
gift  or  otherwise  with  the  intent  and  purpose  of  defrauding  her  of  her  share,  or 
of  defeating  her  exclusive  interest  expectant  upon  his  death.  Upon  the  death 
of  the  wife,  the  entire  community  property  vests  in  the  husband,  without  the 
necessity  of  any  administration.  Upon  the  death  of  the  husband,  the  com- 
munity property  is  first  subject  to  the  payment  of  debts  and  expenses  of 
administration,  and  of  the  residue  the  widow  is  entitled  absolutely  to  one  un- 
divided half,  which  is  partitioned,  and  set  apart,  and  vested  in  her  in  the 
proceedings  for  administering  upon  the  estate;  while  the  other  half  is  subject 
to  the  testamentary  disposition  of  the  husband,  or  if  he  dies  intestate,  de- 
volves upon  specified  persons  as  his  'heirs.'  In  other  words,  the  husband's 
power  extends  only  to  one-half  of  the  community  property,  and  he  cannot  by 
will  devise  or  bequeath  it  in  any  manner  or  to  any  person  so  as  to  infringe  upon 
the  widow's  vested  right  to  one-half.  With  respect  to  the  widow's  election, 
whenever  the  husband  has  made  a  provision  for  her  benefit,  and  has  assumed 
to  dispose  of  all  the  remaining  community  property,  the  California  Code  has 
only  legislated  by  prescribing  the  time  within  which  her  election  must  be 
made,  in  cases  where  an  election  is  necessary,  and  by  declaring  that  certain 
conduct  by  her  shall  amount  to  an  election.  The  more  important  question, 
when  a  case  for  election  arises  from  the  provisions  of  a  will,  is  left  to  be  deter- 
mined by  the  settled  doctrines  of  equity  jurisprudence  which  deal  with  that 
subject-matter." — Pomeboy,  Equity  Jueisprupence,  §503.'  And  see 
Spreckels  v,  Spreckels,  116  Cal,  339, 
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The  action  was  brought  originally  by  Harvey  D.  Ferguson, 
the  plaintiff's  testator,  for  equitable  relief. 

FoLGER,  J.  This  action  cannot  be  sustained  unless  Harvey 
D.  Ferguson,  the  testator,  had  in  his  lifetime  an  estate  as  tenant 
by  the  curtesy  in  the  premises,  or  some  part  of  them,  which 
were  recovered  in  the  action  of  the  respondents  against  Samuel 
G.  Green,  judgment  wherein  was  rendered  on  the  1st  of  Febru- 
ary, 1861.  To  establish  such  tenancy  there  were  needed  four 
things:  Marriage,  issue  of  the  marriage,  death  of  the  wife, 
and  her  seizin,  during  marriage,  of  the  premises  in  question. 
There  is  no  dispute  but  that  all  of  these  existed,  save  the  last.  , 

It  is  a  general  rule  that  to  support  a  tenancy  by  the  curtesy 
there  must  be  an  actual  seizin  of  the  wife.  Mercer's  Lessees  v. 
Seldon,  1  How.  (U.  S.)  37-54.  The  rule  is  not  inflexible.  There 
are  exceptions  to  it.  The  possession  of  a  lessee  under  a  lease 
reserving  rent,  is  an  actual  seizin,  so  as  to  entitle  the  husband 
to  a  life  estate  in  the  land  as  a  tenant  by  the  curtesy,  though 
he  has  never  received  or  demanded  rent  during  the  life  of  his 
wife.  Ellsworth  v.  Cook,  8  Paige,  646.  Wild,  unoccupied  or 
waste  lands  may  be  constructively  in  the  actual  possession  of 
the  wife.  8  J.  R.  271.  A  recovery  in  an  ejectment  has  been 
held  equivalent  to  an  actual  entry.  8  Paige,  supra.  And  it 
has  been  held  that,  where  the  wife  takes  under  a  deed,  and  there 
is  no  adverse  holding  at  the  time,  actual  entry  is  not  necessary. 
Jackson  v.  Johnson,  5  Cow.  74.  But  the  facts  of  this  case 
open  not  the  door  for  any  of  these  exceptions  to  come  in.  Be- 
fore the  marriage  of  the  testator  to  his  wife,  she  did  convey 
by  quitclaim  deed  the  premises  in  question  for  a  term  which 
was  in  its  dm-ation  as  long  as  her  life.  The  grantee  in  that 
deed,  thus  acquiring  an  estate  for  her  Uf e  in  the  lands,  did  enter, 
and  he  and  his  assign  held  the  possession  up  to  her  death, 
and  afterward.  It  is  true  that  this  deed  was  one  of  two  inter- 
changed between  the  parties  to  effect  an  amicable  partition  of 
premises  held  by  them  at  that  time  in  common.  But  the  exe- 
cution of  these  deeds,  if  followed,  as  it  was,  by  possession  in 
severalty,  was  valid  and  sufficient  to  sever  the  possession  for 
the  Ufetime  of  the  testator's  wife.  Baker  v.  Lorillard,  4  N,  Y, 
257;  Carpenter  v,  Schennerhom,  2  Barb,  Ch-  314, 
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And  from  the  time  of  the  execution  by  her  of  that  deed,  until 
the  day  of  her  death,  she  had  not,  nor  had  her  husband,  actual 
possession  of  the  premises;  she  nor  he  made  claim  to  the  pos- 
session of  them;  she  nor  he  received  rent  or  other  profit  from 
them;  she  nor  he  had  right  to  ask  possession  or  rent  or  profit. 
In  short,  there  did  not  any  fact  exist  which,  for  her  lifetime, 
after  the  execution  of  the  deed,  gave  her  a  constructive  pos- 
session or  right  of  possession.  On  the  contrary,  there  did  exist 
in  another,  so  far  as  she  and  her  husband  were  concerned,  ex- 
clusive possession,  and  right  of  such  possession,  for  a  term 
which  ran  for  her  life.  There  was,  then,  an  outstanding  estate 
for  life  in  the  premises,  which,  beginning  before  her  coverture 
began,  did  not  end  until  her  coverture  ended.  And  it  is  settled, 
that  if  there  be  an  outstanding  estate  for  life,  the  husband 
q(|nnot  be  the  tenant  by  the  curtesy  of  the  wife's  estate  in 
reversion  or  remainder,  unless  the  particular  estate  be  ended 
during  the  coverture.  Stoddard  v.  Gibbs,  1  Sumner,  263-70; 
In  re  Cregier,  1  Barb.  Ch.  R.  598. 

It  is  among  the  facts  found  by  the  learned  justice  before 
whom  the  action  was  tried,  that  the  possession  of  the  grantee 
in  that  deed,  and  of  his  assign,  was  actual  and  exclusive.  It  is 
found,  also,  that  neither  the  wife  of  the  testator,  nor  the  testator 
himself,  did  at  any  time  after  the  execution  of  that  deed  have 
actual  possession  of  the  premises,  or  receive  the  rents  and  profits 
thereof.   And  these  findings  are  upheld  by  the  proof. 

There  is  no  escape  from  the  conclusion  that  there  was  lacking 
one  of  the  essentials  in  a  tenancy  by  the  curtesy  in  favor  of  the 
testator. 

This  defect  in  the  plaintiff's  case  being  fatal,  it  is  not  neces- 
sary that  we  examine  the  other  questions  involved. 

The  judgment  of  the  court  below  should  be  afi^med,  with 
costs  to  the  respondent. 

All  the  judges  concurring,  judgment  aflSrmed. 
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FOSTER  V.  MARSHALL 
22  N.  H.  491.-1851 

Writ  of  entry. 

Bell,  J.  The  principal  question  arising  in  this  case  is  as  to 
the  effect  of  the  Statute  of  Limitations  upon  the  demandant's 
right  of  action.  It  appeared  that  the  demanded  premises  were 
set  off  by  a  committee  of  partition,  appointed  by  the  Court  of 
Probate,  to  Mary  Foster,  formerly  Mary  Eastmain,  the  mother 
of  the  demandant,  as  her  share  of  the  estate  of  her  father, 
Samuel  Eastman,  deceased,  on  the  14th  of  May,  1814.  Mary 
Foster  was  then  the  wife  of  Frederick  Foster,  by  whom  she 
then  had  one  or  more  children.  Frederick  Foster  died  in  1834, 
and  his  wife  in  1836.  They  had  six  children,  whose  rights  are 
said  to  be  now  vested  in  the  plaintiff. 

The  defendant  proved  that  in  1817,  one  Morrill  was  in 
possession,  claiming  to  be  the  owner  of  the  demanded  prem- 
ises. He  conveyed  the  same  by  deed,  dated  July  3,  1817,  to 
one  Marshall,  who  entered  and  occupied,  claiming  title,  till 
April  30th,  1847,  when  he  conveyed  to  the  tenant,  who  has 
since  remained  in  possession.  The  tenant  claims  that  he  had 
perfect  title  by  thirty  years'  undisturbed  and  peaceable  pos- 
session. The  demandant  alleges  that  his  right  is  not  barred, 
because  at  the  time  wheh  the  disseizin  occurred,  in  1817,  Mrs. 
Foster  was  a  feme  covert,  and  up  to  1834  her  husband  had  an 
estate  for  life  in  the  premises  and  she  had  no  right  of  entry 
until  his  decease,  and  consequently  no  right  of  action  till  then, 
and  that  since  that  time  twenty  years  have  not  elapsed. 

Under  the  Statute  of  Limitations,  which  was  in  force  in  this 
state  before  the  Revised  Statutes,  it  must  be  considered  settled 
that  the  statute  did  not  affect  the  right  of  a  remainderman  or 
reversioner,  during  the  continuance  of  the  particular  estate; 
and  that  neither  the  acts  nor  the  laches  of  the  tenant  of  the 
particular  estate  could  affect  the  party  entitled  in  remainder. 
Wells  V.  Prince,  9  Mass.  Rep.  508;  Wallingford  v.  Hearl,  15 
Mass.  Rep.  471 ;  Tilson  v.  Thompson,  10  Pick.  Rep.  359.  No 
right  of  entry  or  action  accrued  to,  or  vested  in  the  heirs  of  the 
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wife  during  the  continuance  of  an  estate  by  the  curtesy.  Jack- 
son V.  Schoonmaker,  4  Johns,  Rep.  390.  But  the  party  entitled 
is  not  barred  until  the  usual  period  of  limitation  after  the  termi- 
nation of  the  life  estate.  Heath  v.  White,  5  Conn.  Rep.  228; 
Witham  v.  Perkins,  2  Greenl.  Rep.  400. 

If,  then,  the  husband  had,  in  this  case,  an  estate  by  the 
curtesy,  or  any  interest  in  the  land  which  would  entitle  his 
wife,  who  survived,  to  be  regarded  as  seized  only  in  remainder 
or  reversion  she  and  her  heirs  would  have  the  full  period  of 
twenty  years  after  the  death  of  the  husband  to  commence  their 
action.  To  constitute  a  tenancy  by  the  curtesy,  the  death  of 
the  wife  is  one  of  the  four  things  required.  The  estate  of  the 
husband  is  initiate  upon  the  birth  of  issue.  It  is  consmnmate 
on  the  death  of  the  wife.  4  Kent's  Com.  29;  Co.  Litt.  30a.  By 
the  intermarriage,  the  husband  acquires  a  freehold  interest, 
during  the  joint  Uves  of  himself  and  his  wife,  in  all  such  freehold 
property  of  inheritance  as  she  was  seized  of  at  the  time  of 
marriage,  and  a  like  interest  vests  in  him  in  such  as  she  may 
become  seized  of  during  the  coverture.  The  husband  acquires 
jointly  with  the  wife  a  seizin  in  fee  in  the  wife's  freehold  estates 
of  inheritance,  the  husband  and  wife  being  seized  in  fee  in 
right  of  the  wife.  Gilb.  Ten.  108;  Co.  Litt.  67a;  Palybank  v. 
Hawkins,  1  Saund.  Rep.  253,  n;  s.  c,  Doug.  350.  This  interest 
may  be  defeated  by  the  act  of  the  wife  alone;  as  if,  at  common 
law,  the  wife  is  attainted  of  felony,  the  lord  by  escheat  could 
enter  and  eject  the  husband.  4  Hawk.  P.  C.  78;  Co.  Litt.  40a; 
Vin.  Ab.  Curtesy,  A;  Co.  Litt.  351a.  After  the  birth  of  issue 
the  husband  is  entitled  to  an  estate  for  his  own  life,  and  in  his 
own  right,  as  tenant  by  the  curtesy  initiate.  Co.  Litt.  351a, 
30a,  124b;  Schermerhom  v.  Miller,  2  Cowen's  Rep.  439.  He 
then  becomes  sole  tenant  to  the  lord,  and  is  alone  entitled  to 
do  homage  for  the  land,  and  to  receive  homage  from  the  tenants 
of  it,  which  until  issue  bom  must  be  done  by  husband  and  wife. 
2  Black.  Com.  126;  Litt.  sec.  90;  Co.  Litt.  67a,  30a.  Then  he 
may  forfeit  his  estate  for  life  by  a  felony,  which,  until  issue 
bom,  he  could  not  do,  because  his  wife  was  the  tenant.  2 
Black.  Com.  126;  Roper,  Hus.  &  Wife,  47.  If  the  husband, 
after  the  birth  of  issue,  make  a  feoffment  in  fee,  and  then  the 
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wife  dies,  the  "feoffee  shall  hold  the  land  during  the  husband's 
life;  because,  by  the  birth  of  issue,  he  was  entitled  to  curtesy, 
which  beneficial  interest  passed  by  the  feoffment.  Co.  Litt. 
30a.  If  such  feoffment  is  made  before  issue  bom,  the  husband's 
right  to  curtesy  is  gone,  even  though  the  feoffment  be  condi- 
tional and  be  afterwards  avoided.  And  if  in  such  case  the  hus- 
band and  wife  be  divorced  a  vinculo  matrimonii,  the  wife  may 
enter  immediately.  Guneley's  Case,  8  Co.  Rep.  73.  The 
husband's  estate  after  issue  bom,  will  not  be  defeated  by  the 
attainder  of  the  wife,  for  his  tenancy  continues,  he  being  sole 
tenant.  1  Hale,  P.  C.  359;  Co.  Litt.  351a,  40a;  Bro.  Ab.  Forf. 
78. 

The  obvious  conclusion  from  these  views  of  the  nature  of 
the  interest  of  a  tenant  by  the  curtesy  initiate  is,  that 
such  tenant  is  seized  of  a  freehold  estate  in  his  own  right, 
and  the  interest  of  his  wife  is  a  mere  reversionary  interest, 
depending  upon  the  life  estate  of  the  husband.  The  necessary 
result  of  this  is,  that  the  wife  cannot  be  prejudiced  by  any 
neglect  of  the  husband,  and,  of  course,  she  may  bring  her  action, 
or  one  may  be  brought- by  her  heirs,  at  any  time  within  twenty 
years  after  the  decease  of  the  husband,  when  his  estate  by  the 
curtesy,  whether  initiate  or  consummate,  ceases,  and  her  right 
of  action,  or  that  of  her  heirs,  accrues.  In  this  respect  there  is 
no  distinction  between  ciu-tesy  initiate  and  curtesy  consum- 
mate.   Melvin  v.  Locks  &  Canals,  16  Pick.  R.  140. 

So  far  as  we  are  aware,  this  principle  has  never  been  ques- 
tioned, where  the  inheritance  of  the  wife  has  been  conveyed  to 
a  third  person  either  by  a  deed  of  the  husband  alone,  or  by  a 
deed  executed  by  a  husband  and  wife,  which  from  some  defect 
did  not  bind  the  interest  of  the  wife.  Miller  v.  Shackleford, 
3  Dana  Rep.  289;  Caller  v.  Metzer,  13  Serg.  &  Rawle  Rep.  356; 
Fagan  v.  Walker,  5  Iredell  Rep.  634;  McCorry  v.  King,  3 
Humph.  Rep.  267;  Melius  v.  Snowman,  8  Shepley  Rep.  201; 
Meramon  v.  Caldwell,  8  B.  Mon.  Rep.  32;  Gill  v.  Fauntleroy, 
lb.  177;  Melvin  v.  Locks  &  Canals,  16  Pick.  Rep.  140.  But  it 
has  been  held  (Melvin  v.  Locks  &  Canals,  16  Pick.  Rep.  161 ; 
Kittridge  v.  Locks  &  Canals,  17  Pick.  Rep.  246)  that  where  a 
disseizin  has  been  committed  upon  the  wife's  estate,  the  dis- 
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seizin  is  done  alike  to  husband  and  wife;  that  a  joint  right  of 
entry  and  of  action  accrues  to  both  for  the  recovery  of  it,  and 
that  if  such  remedy  is  not  prosecuted  within  twenty  years,  it  is 
barred. 

This  is  true  where  the  husband  has  acquired  no  estate  by  the 
curtesy,  and  is  seized  merely  in  the  right  of  the  wife  of  her  es- 
tate. Such  are  the  cases  of  Guion  v.  Anderson,  8  Humph.  Rep. 
298;  Melius  v.  Snowman,  8  Shep.  Rep.  201. 

And  if  the  husband  is  tenant  by  curtesy,  as  he  and  his  wife 
are  seized  of  the  fee  in  right  of  the  wife,  the  action  must  be 
brought  by  husband  and  wife,  and  a  joint  seizin  in  fee  alleged 
in  them  in  her  right.  Anon.  Buls.  21.  Their  joint  right  of 
action  is  barred  by  the  lapse  of  twenty  years  after  it  accrues. 
But  it  by  no  means  follows  that  the  reversionary  right  of  the 
wife,  accruing  in  possession  after  the  estate  of  her  husband  has 
ceased,  is  also  barred.  It  is  well  settled,  that  the  same  party 
may  have  several  and  successive  estates  in  the  same  property, 
and  several  rights  of  entry  by  virtue  of  those  estates,  and  one 
of  those  rights  may  be  barred  without  the  others  being  affected. 
Hunt  V.  Burn,  2  Salk.  422;  Wells  v.  Prmce,  9  Mass.  R,ep.  508; 
Stevens  v.  Winship,  1  Pick.  Rep.  318;  Tilson  v.  Thompson,  10 
Pick.  Rep.  359. 

And  every  reason  which  can  exist  in  favor  of  the  right  of  any 
reversioner,  applies  equally  in  this  case,  namely,  that  a  re- 
versioner has,  as  such,  no  right  of  entry  and  no  right  of  action 
dm-ing  the  particular  estate,  and  consequently  is  not  barred 
until  twenty  years  after  his  own  right  of  entry  accrued.  2 
Sugd.  V.  &  P.  363;  3  Steph.  N.  P.  2920,  n.  10;  9  Mass.  Rep.  508; 
1  Pick.  Rep.  318;  15  Mass.  Rep.  471;  10  Pick.  Rep.  359;  4 
Johns.  Rep.  390,  before  cited.  Besides,  the  wife,  by  reason  of 
her  disability,  can  make  no  entry  to  revest  her  estate  during 
the  coverture.  Litt.  p.  403;  Co.  Litt.  246a.  Coke  says  in  ex- 
press terms,  "after  coverture,  she  (the  wife)  cannot  enter 
without  her  husband." 

In  Jackson  v.  Johnson,  5  Cow.  Rep.  74,  and  Heath  v.  White, 
5  Conn.  Rep.  228,  this  question  arose,  and  was  decided  in  ac- 
cordance with  our  views,  and  we  think  upon  sounder  princi- 
ples than  the  case  in  Massachusetts,  to  which  we  have  referred. 
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We  have  compared  the  provisions  of  the  Revised  Statutes 
with  the  older  statutes,  and  do  not  perceive  that  there  is,  as 
to  the  point  in  question,  any  difference  in  their  effect.  Under 
neither  would  the  plaintiff  propose  to  claim  any  advantage 
from  the  proviso.  His  ground  is  not  that  the  ancestor  was  a 
married  woman  when  her  right  accrued,  but  that  her  marriage 
and  the  birth  of  one  or  more  children  had  vested  a  life  estate 
in  her  husband,  and  that  the  disseizin  was  done  to  him,  and  that 
no  right  of  action  accrued  to  her  in  virtue  of  the  reversionary 
interest,  under  which  her  heirs  now  claim,  until  she  became  a 
widow,  and  the  husband's  estate  had  terminated;  and  that  the 
action  is  brought  within  twenty  years  after  that  event.  This 
appears  to  us  a  correct  view  of  the  case,  and  of  the  law;  and- 
the  verdict  must  therefore  be  set  aside,  and  a  new  trial  granted. 

Estates  by  the  Entirety 

HILES  V.  FISHER 
144  N.  Y.  306—1895 

A  Deed  of  land  running  to  "William  R.  Fisher,  of  the  town, 
and  county  aforesaid,  and  Maria  J.  Fisher,  his  wife,"  was 
executed  in  1866.  Later  he  gave  a  mortgage  on  his  land  to 
Hiles,  as  security  for  a  loan  made  to  him  by  Hiles,  which 
mortgage  was  executed  by  Fisher  alone.  The  mortgage  was 
foreclosed  and  the  premises  were  bid  in  by  Hiles,  but  the  de- 
fendants, Fisher  and  wife,  refused  to  give  possession.  The 
General  Term  adjudged  that,  by  the  foreclosure  sale,  the 
plaintiff  acquired  the  right  to  the  possession  of  the  whole 
property  during  the  joint  Uves  of  Mr.  and  Mrs.  Fisher  and  to 
the  fee  in  case  the  husband  survived  the  wife. 

A.NDEBWS,  C.  J.  It  was  decided  in  Bertles  v.  Nunan,  92 
N.  Y.  152,  that  the  separate  property  acts  relating  to  the  rights 
of  married  women  had  not  abrogated  the  common-law  doc- 
trine, that  under  a  conveyance  to  husband  and  wife  they  take 
not  as  tenants  in  common,  nor  as  joint  tenants,  but  by  the 
entirety,  and  upon  the  death  of  either  the  survivor  takes  the 
whole  estate.    In  that  case  the  husband  had  died,  leaving  his 
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wife  siirviving,  and  the  question  was  whether  the  wife  as  sur- 
vivor took  upon  the  death  of  her  husband  the  entire  fee  under 
the  doctrine  of  the  common  law.  The  question,  what  change, 
if  any,  had  been  wrought  by  the  separate  property  acts  in  re- 
spect to  the  common-law  rights  of  the  husband  to  control  and 
use  the  property  conveyed  to  husband  and  wife  during  their 
joint  lives,  was  not  considered  or  decided  upon,  but  was  ex- 
pressly reserved  on  the  ground  that  it  was  not  involved  in  the 
case  then  before  the  covirt.  That  question  is  involved  in  the 
present  case  and  must  now  be  decided. 

The  decision  in  Bertles  v.  Nunan  is  supported  by  the  great 
weight  of  authority  in  other  jiirisdictions  in  this  country,  but 
in  some  of  the  states  it  has  been  held  that  as  a  consequence  of 
the  statutory  provisions,  substantially  like  those  in  this  state, 
conferring  upon  married  women  the  right  to  take  and  hold 
separate  property  to  their  own  use,  free  from  the  control  of 
their  husbands,  as  femes  sole,  estates  by  entireties  have  been 
abrogated  and  turned  into  tenancies  in  common.  In  the  states 
where  this  construction  has  been  put  upon  the  married  women's 
acts,  the  questions  of  the  rights  of  the  parties  to  the  usufruct 
during  their  joint  lives  could  scarcely  arise,  because  it  is  one  of 
the  generally  admitted  results  of  this  legislation  that  the  com- 
mon-law right  vested  in  the  husband  to  the  rents,  profits  and 
use  of  his  wife's  real  estate  during  their  joint  lives  has  been 
destroyed. 

It  is,  however,  a  much  more  serious  question  what  the  effect 
of  this  legislation  is  upon  the  common-law  right  of  the  husband 
to  the  usufruct  during  the  joint  lives  of  the  husband  and  wife, 
of  lands  conveyed  to  them  jointly,  in  those  states  where  it  is 
held  that  notwithstanding  the  new  legislation  a  conveyance 
to  husband  and  wife  retains  its  common-law  character  and 
incidents.  If  the  right  of  the  husband  to  the  use  during  the 
joint  lives  of  lands  held  under  this  tenure  was  a  right  growing 
out  of  and  incident  to  this  particular  species  of  tenancy;  in 
other  words,  if  it  was  one  of  its  specific  and  essential  charac- 
teristics, then  it  would  be  difficult  to  segregate  this  right  from 
the  other  rights  incident  to  and  flowing  from  the  tenancy,  and 
to  say  that  while  the  estate  by  entireties  continues  this  feature 
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of  it  was  intended  to  be  taken  away.  But  the  taking  away 
from  the  husband  the  usufruct  during  the  joint  hves  of  lands 
conveyed  to  husband  and  wife  would  not  be  inconsistent  with 
the  continuance  of  tenancies  by  entireties,  provided  the  com- 
mon-law right  to  the  usufruct  was  not  an  incident  of  the  ten- 
ancy, but  of  the  marital  right  operating  upon  property  so 
held,  as  upon  all  other  real  property  of  the  wife.  The  grand 
characteristic  which  distinguishes  a  tenancy  by  the  entirety 
from  a  joint  tenancy  is  its  inseverabihty,  whereby  neither  the 
husband  nor  the  wife,  without  the  assent  of  the  other,  can  dis- 
pose of  any  part  of  the  estate  so  as  to  affect  the  right  of  sur- 
vivorship in  the  other.  1  Bl.  182;  Wash,  on  Real  Prop.  425. 
Each  is  said  to  be  seized  of  the  whole  estate,  and  they  do  not 
take  by  moieties,  and  the  reason  assigned  in  the  old  books  for 
this  anomalous  characteristic  of  this  estate  is  the  legal  unity 
of  the  husband  and  wife,  and  the  incapacity  of  the  wife  to 
hold  a  separate  and  severable  estate  in  lands  under  joint  con- 
veyance to  both.  The  alleged  incapacity  of  a  wife  to  take  and 
hold  lands  conveyed  to  husband  and  wife  as  joint  tenant  or 
tenant  in  common  with  him  seems  inconsistent  with  the  doc- 
trine which  has  finally  obtained,  that  by  express  words  of  a 
grant  or  devise  to  husband  and  wife  that  species  of  tenure 
would  be  created.  This  was  pointed  out  in  Miner  v.  Brown, 
133  N.  Y.  308,  and  authorities  were  cited  to  show  that  where 
the  intention  disclosed  by  the  deed  or  will  was  to  create  a  ten- 
ancy in  common  that  estate  would  be  created.  See,  also,  Mc- 
Dermott  v.  French,  15  N.  J.  Eq.  78;  Wales  v.  Coffin,  13  Allen, 
213;  1  Wash,  on  Real  Prop.  425.  There  is  a  tendency  now  to 
regard  the  creation  of  an  estate  by  the  entirety  as  resting  upon 
a  rule  of  construction  rather  than  upon  a  rule  of  law,  and  to 
regard  the  intention  as  disclosed  by  the  deed  or  will  creating 
it  as  the  governing  rule  for  determining  whether  that  estate 
was  created  rather  than  a  joint  tenancy  or  tenancy  in  conomon. 
See  In  re  March,  27  Ch.  Div.  166,  and  cases  before  cited.  It 
was  conceded  under  the  old  law  that  husband  and  wife,  who 
were  joint  tenants  or  tenants  in  common  of  lands  before  mar- 
riage, remained  so  afterwards.  Coke  on  Litt.  187b.  It  would 
seem  to  follow  that  there  was  no  general  incapacity  in  the  wife 
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to  hold  lands  with  husband  in  joint  tenancy  or  as  tenant  in 
conunon.  The  quality  of  the  estate  held  by  the  husband  and 
wife  as  tenants  by  the  entirety,  in  the  aspect  of  its  inseverabil- 
ity,  has  been  adverted  to.  But  it  is  important,  in  view  of  the 
subsequent  discussion,  to  observe  that  the  wife,  as  well  as  the 
husband,  took  an  estate  under  a  grant  to  both.  Each  was 
said  to  be  seized  of  the  whole,  and  not  of  any  separate  part. 
Neither  could  convey  his  or  her  interest  to  the  prejudice  of  the 
right  of  survivorship  in  the  other.  The  conunon  law,  however 
wholly  ignored  this  principle  of  equality  between  husband  and 
wife  in  regulating  the  rights  of  the  parties  to  the  enjoyment  of 
the  estate  during  the  joint  lives.  They  were  not  regarded  as 
having  a  joint  seizin  or  a  joint  possession  for  the  piupose  of  the 
use  diuing  coverture.  The  husband  was  held  to  be  entitled 
to  the  full  control  and  to  take  the  rents  and  profits  of  the  land 
during  the  joint  lives,  to  the  exclusion  of  the  wife,  and  he  had 
power  to  sell,  mortgage  or  lease  for  the  same  period,  and  this 
life  interest  was,  according  to  the  weight  of  authority,  subject 
to  the  claims  of  his  creditors.  Barber  v.  Harris,  15  Wend.  615; 
Jackson  v.  McConndl,  19  Id.  175;  Meeker  e;.  Wright,  76  N.  Y. 
262;  Bertles  v.  Nunan,  supra;  Ames  v.  Normand,  4  Sneed,  683; 
Pray  v.  Stebbins,  141  Mass.  219.  But  the  right  of  the  husband 
at  common  law  to  take  the  rents  and  profits  of  lands  held  by 
him  and  his  wife  as  tenants  by  the  entirety,  during  covertiu-e, 
and  to  assign  and  dispose  of  them  during  that  period,  did  not, 
we  apprehend,  spring  from  the  pecuHar  nature  of  this  estate. 
He  acquired  no  such  right  by  force  of  the  conveyance  itself, 
and  it  was  not  an  incident  thereto.  It  was  a  right  which  fol- 
lowed the  conveyance  and  inured  to  the  husband  from  the 
general  principle  of  the  common  law  which  vested  in  the  hus- 
band, jure  uxoris,  the  rents  and  profits  of  his  wife's  lands  dur- 
ing their  joint  Hves.  2  Kent,  Com.  130;  Stewart  on  Husband 
and  Wife,  sec.  308.  The  husband  took  the  rents  and  profits 
of  lands  held  in  entirety  upon  the  same  right  that  he  took  the 
rents  and  profits  of  her  other  real  estate,  whether  held  by  a 
sole  or  joint  title,  namely,  his  right  as  husband.  In  none  of 
the  definitions  of  tenancies  by  entireties  have  we  found  any 
suggestion  that  this  was  one  of  the  incidents  or  characteristics 
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of  such  estates,  and  we  think  it  is  plain,  both  upon  reason  and 
analogy,  that  it  had  its  origin  in  those  harsh  principles  of  cona- 
mon  law  which  destroyed  for  most  purposes  the  legal  identity 
of  the  wife  and  subjected  her  person  and  property  to  the  con- 
trol of  her  husband. 

In  considering  what  effect,  if  any,  the  legislation  in  this 
state  has  had  upon  the  right  of  the  husband  to  the  rents, 
profits  and  control  of  lands  held  by  him  and  his  wife  in  entirety, 
during  their  joint  lives,  it  is  important  to  regard  not  only  the 
language,  but  the  spirit  of  the  new  enactments.  The  sole  pur- 
pose of  the  original  statute  of  1848  was  to  secure  to  married 
women  the  enjoyment  of  their  real  and  personal  property 
which  belonged  to  them  at  the  time  of  their  marriage,  or  which 
they  might  thereafter  acquire  by  gift,  grant  or  bequest  from 
third  persons,  and  to  abrogate  the  common-law  right  of  the 
husband  in  and  to  the  real  and  personal  property  of  the  wife. 
The  right  to  the  rents  and  profits  of  her  lands,  jure  uxoris, 
during  the  joint  lives,  was  completely  swept  away,  not  by  ex- 
press enactment,  but  as  a  necessary  consequence  of  investing 
her  with  the  beneficial  use  of  her  own  property,  free  from  his 
control.  Subsequent  legislation  confirmed  her  rights  as  defined 
by  the  act  of  1848,  and  enlarged  them  in  other  directions,  but 
the  act  of  1848  was  the  seed  from  which  all  the  subsequent 
legislation  sprung.  This  legislation  rendered  unnecessary  any 
longer  the  cumbrous  mechanism  of  settlements  or  resort  to 
the  imperfect  powers  of  courts  of  chancery  to  secure  to  married 
women  the  enjoyment  of  their  own  property. 

In  determining  the  question  now  before  us  too  much  emphasis 
cannot  be  placed  upon  the  fact  that  the  legislation  of  1848  and 
the  subsequent  years  uprooted  the  principle  of  the  common 
law,  hoary  with  age,  which  vested  in  the  husband,  by  virtue 
of  the  marriage  relation,  control  of  the  property  of  his  wife 
and  the  right  to  exclude  her  from  its  enjoyment.  If  it  is  still 
held,  notwithstanding  this  legislation,  that  the  husband  takes 
the  whole  rents  and  profits  during  coverture  in  lands  held  in 
entirety,  and  may  exclude  the  wife  from  any  participation 
therein,  an  exception  is  allowed,  standing  upon  no  principle, 
and  it  deprives  the  wife,  although  she  has  an  undoubted  interest 
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and  estate  in  land,  from  any  benefit  thereof  during  the  lives 
of  both.  There  are,  as  we  can  perceive,  but  two  other  alterna- 
tives. Either  the  rents  and  profits  follow  the  nature  of  the 
estate,  and  can  neither  be  disposed  of  nor  charged  except  by 
the  joint  act  of  both  husband  and  wife,  which  seems  to  be  the 
view  taken  in  McCurdy  v.  Canning,  64  Pa.  St.  39,  or  the  parties 
become  tenants  in  common  or  joint  tenants  of  the  use,  each 
being  entitled  to  one-half  of  the  rents  and  profits  during  the 
joint  lives,  with  power  to  each  to  dispose  of  or  to  charge  his 
or  her  moiety  during  the  same  period,  which  seems  to  be  the 
view  taken  in  Buttlar  v.  Rosenblath,  42  N.  J.  Eq.  651.  We 
think  the  rule  adopted  in  New  Jersey  best  reconciles  the  dif- 
ficulties surrounding  the  subject.  The  estate  granted  is  not 
thereby  changed.  It  leaves  it  untouched,  with  all  its  common- 
law  incidents.  It  deals  with  the  rents  and  profits  and  the  use 
and  control  of  the  estate  during  coverture  only,  and  gives  to 
each  party  equal  rights  so  long  as  the  question  of  survivorship 
is  in  abeyance,  thereby  conforming  to  the  intention  of  the  new 
legislation  to  take  away  the  husband's  right,  jure  uxoris,  in  his 
wife's  property,  and  to  enable  the  wife  to  have  and  enjoy  "what- 
ever estate  she  gets  by  any  conveyance  made  to  her  or  to  her 
and  others  jointly,  and  does  not  enlarge  or  diminish  that 
estate."  The  rule  in  Pennsylvania  not  only  deprives  the  hus- 
band of  his  common-law  right  to  the  enjoyment  of  the  whole 
rents  and  profits,  but  of  the  enjoyment  of  any  share  thereof, 
except  with  the  concurrence  and  permission  of  his  wife. 

The  conclusion  we  have  reached  requires  a  reversal  of  the 
judgment  below  so  far  as  it  adjudges  that  the  mortgage  executed 
by  the  husband  to  the  plaintiff,  and  the  sale  thereimder,  vested 
in  the  plaintiff  the  right  to  the  possession  of  the  whole  estate 
during  the  joint  lives  of  Mr.  and  Mrs.  Fisher.  The  husband 
had  a  right  to  mortgage  his  interest,  which  was  a  right  to  the 
use  of  an  undivided  half  of  the  estate  during  the  joint  lives 
and  to  the  fee  in  case  he  survived  his  wife,  and  by  the  foreclosure 
and  sale  the  plaintiff  acquired  this  interest  and  became  a 
tenant  in  conomon  with  the  wife  of  the  premises  subject  to  her 
right  of  survivorship.  The  opinion  of  the  General  Term  ex- 
hibits with  great  clearness,  the  reasons  upon  which  it  was  held 
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that  a  conveyance  or  mortgage  by  the  husband,  without  re- 
strictive words  binds  the  fee  in  case  he  survives  the  wife.  See 
1  Wash.  Real  Prop.  425;  1  Prest,  Est.  135;  Ames  v.  Norman, 
supra. 

The  judgment  below  should  be  modified  in  accordance  with 
this  opinion  and,  as  modified,  affirmed,  without  costs  to  either 
party. 

All  concur  except  Haight,  J.,  not  sitting. 

Judgment  accordingly.  ^ 

Gifts  and  Conveyances  between  Husband  and  Wife 

MOORE  ».  PAGE 
111  U.  S.  117.— 1883 

This  was  a  creditor's  bill  to  reach  property  conveyed  by 
the  debtor  to  his  wife,  and  have  it  applied  to  the  payment  of 
the  debt.  The  decree  below  sustained  the  conveyance,  from 
which  the  creditor  appealed. 

Mr.  Justice  Field  deUvered  the  opinion  of  the  court. 

It  is  no  longer  a  disputed  question  that  a  husband  may 
settle  a  portion  of  his  property  upon  his  wife,  if  he  does  not 
thereby  impair  the  claims  of  existing  creditors,  and  the  settle- 
ment is  not  intended  as  a  cover  to  future  schemes  of  fraud. 
The  settlement  may  be  made  either  by  the  purchase  of  prop- 
erty and  taking  a  deed  thereof  in  her  own  name,  or  by  its  trans- 
fer to  trustees  for  her  benefit.  And  his  direct  conveyance  to 
her,  when  the  fact  that  it  is  intended  as  such  settlement  is 
declared  in  the  instrument  or  otherwise  clearly  established, 
will  be  sustained  in  equity  against  the  claims  of  creditors.  The 
technical  reasons  of  the  common  law  growing  out  of  the.  unity 
of  husband  and  wife,  which  preclude  a  conveyance  between 
them  upon  a  valuable  consideration,  will  not  in  such  a  case 
prevail  in  equity  and  defeat  his  purpose.  Shepard  v.  Shepard, 
7  Johns.  Ch.  57;  Hunt  v.  Johnson,  44  N.  Y.  27;  Story's  Equity, 
sec.  1380;  Pomeroy's  Equity,  sec.  1101;  Dale  v.  Lincoln,  62 

1  As  to  tenancy  [by  the  entirety  in  personal  property,  see  note  33, 
Harvard  Law  Review,  983. 
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111.  22;  Deming  v.  Williams,  26  Conn.  226;  Maraman  v.  Mara- 
man,  4  Met.  Ky.  84;  Sims  v.  Rickets,  35  Ind.  181;  Story  v. 
Marshall,  24  Texas,  305;  Thompson  v.  Mills,  39  Ind.  528. 
Such  is  the  purport  of  our  decision  in  Jones  v.  Clifton,  101  U.  S. 
225.  His  right  to  make  the  settlement  arises  from  the  power 
which  every  one  possesses  over  his  own  property,  by  which 
he  can  make  any  disposition  of  it  that  does  not  interfere  with 
the  existing  rights  of  others.  As  he  may  give  it  or  a  portion  of 
it  to  strangers,  or  for  objects  of  charity,  without  any  one  being 
able  to  call  in  question  either  his  power  or  right,  so  he  may  give 
it  to  those  of  his  own  household,  to  his  wife  or  children.  In- 
deed, settlements  for  their  benefit  are  looked  upon  with  favor 
and  are  upheld  by  the  courts.  As  we  said  in  Jones  v.  Clifton: 
"In  all  cases  where  a  husband  makes  a  voluntary  settlement 
of  any  portion  of  his  property  for  the  benefit  of  others  who  stand 
in  such  relation  to  him  as  to  create  an  obligation,  legally  or 
morally,  to  provide  for  them,  as  in  the  case  of  a  wife,  or  children, 
or  parents,  the  only  question  that  can  be  properly  asked  is, 
does  such  a  disposition  of  the  property  deprive  others  of  any 
existing  claims  to  it?  If  it  does  not,  no  one  can  complain  if  the 
transfer  is  made  matter  of  public  record  and  be  not  designed 
as  a  scheme  to  defraud  future  creditors.  And  it  cannot  make 
any  difference  through  what  channels  the  property  passes  to 
the  party  to  be  benefited,  or  to  his  or  her  trustees,  whether 
it  be  direct  conveyance  from  the  husband,  or  through  the  in- 
tervention of  others." 

Whilst  property  thus  conveyed  as  a  settlement  upon  the 
wife  may  be  held  as  her  separate  estate,  beyond  the  control 
of  her  husband,  it  is  of  the  utmost  importance  to  prevent  others 
from  being  misled  into  giving  credit  to  him  upon  the  property 
that  it  should  not  be  mingled  up  and  confounded  with  that 
which  he  retains,  or  be  left  under  his  control  and  management 
without  evidence  or  notice  by  record  that  it  belongs  to  her. 
Where  it  is  so  mingled,  or  such  notice  is  not  given,  his  convey- 
ance will  be  open  to  suspicion  that  it  was,  in  fact,  designed  as  a 
cover  to  schemes  of  fraud. 

In  this  case  there  was  much  looseness;  and  the  transactions 
between  the  husband  and  the  wife  touching  the  property  were 
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well  calculated  to  excite  suspicion.  It  is,  therefore,  with  much 
hesitation  that  we  accept  the  conclusion  of  the  Circuit  Court. 
We  do  so  only  because  of  its  findings  that  there  was  no  decep- 
tion or  fraud  intended  by  either  husband  or  wife;  that  the  ap- 
pellants were  not  led  to  give  any  credit  upon  the  property, 
but  acquired  their  interest  in  the  judgment  which  they  are 
seeking  to  have  satisfied,  long  after  the  transaction  complained 
of  occurred;  that  the  title  to  the  Dearborn  avenue  property  was 
taken  by  mistake  in  his  name,  and  that  the  mistake  was  rectified 
before  this  litigation  commenced;  that  the  bonds  and  notes  in 
the  bank  which  the  creditors  seek  to  reach  represent  the  money 
advanced  by  her  from  the  sale  of  that  property  for  the  purpose 
of  meeting  an  alleged  deficit  in  his  account  as  administrator 
of  the  estate  of  Maxwell,  and  in  equity  belong  to  that  estate; 
that  the  money  applied  in  satisfaction  of  the  mortgage  upon  the 
Lincoln  avenue  property  was  part  of  the  proceeds  of  that  sale, 
and  that  she  was  entitled  to  have  the  conveyance  to  her  from 
Mrs.  Maxwell  treated  as  security  for  that  money.  Such  being 
the  case,  the  creditors  have  no  claim  upon  the  bonds  and  notes 
superior  in  equity  to  that  of  the  Maxwell  estate,  nor  upon  the 
Lincoln  avenue  property  superior  to  that  of  the  wife. 
Decree  affirmed. 

DENIO,  J.,  IN  WHITE  ».  WAGER 

25  N.  Y.  328,  329.— 1862 

It  is  an  established  doctrine  of  the  common  law  that,  in 
consequence  of  the  unity  of  person  between  husband  and  wife, 
neither  the  husband  nor  the  wife  can  grant  the  one  to  the  other, 
an  estate  in  possession,  reversion  or  remainder,  to  take  effect 
in  possession  during  the  lifetime  of  the  grantor.  (Litt.,  sec. 
168;  Co.  Litt.,  3a,  112a;  Hargrave's  Note  12,  and  cases  re- 
ferred to;  Bell  on  Property  of  Husband  and  Wife,  470;  Fire- 
brass  V.  Pennant,  2  Wils.  264;  Shepard  i;.  Shepard,  7  Johns. 
Ch.  57;  Voorhees  v.  The  Presbyterian  Church  of  Amsterdam, 
17  Barb.  103,  and  cases  cited  by  Hand,  J. ;  Simmons  v.  McEl- 
wain,  26  Barb.  419;  Dempsey  v.  Tylee,  3  Duer,  73.)  There  are 
some  exceptions  to  the  rule  not  necessary  to  be  adverted  to 
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here,  but  which  will  be  found  sufficiently  stated  in  the  treatise 
of  Mr.  Bell,  at  the  place  cited.  The  rule  itself  is  one  of  those 
stubborn  mandates  of  the  conamon  law  which  requires  absolute 
obedience  from  the  courts  whatever  they  may  think  of  the 
justice  or  equity  of  its  application  in  a  particular  case.  In  the 
case  referred  to,  from  Wilson's  Reports,  where  a  provision  by 
a  husband  for  his  wife  was  in  question,  the  judges  said  they 
would  be  glad,  if  possible,  to  get  over  that  maxim  of  law,  that 
"a  husband  and  wife  are  one  person,"  and,  therefore,  cannot 
grant  lands  to  one  another.  "But,"  they  said,  "we  are  dealing 
with  a  fundamental  maxim  of  the  common  law,  and  might  as 
well  repeal  the  first  section  of  Littleton,  as  to  determine  this 
grant  from  the  husband  immediately  to  the  wife  to  be  good, 
and  where  there  is  not  so  much  as  the  shadow  of  a  person  in- 
tervening." The  reporter  adds  that  the  postea  was  ordered  to 
be  delivered  to  the  defendant,  "reluctante  tota  curia."  But 
it  is,  nevertheless,  a  very  technical  principle;  and  where  the 
design  is  for  a  husband  to  convey  to  the  wife,  it  may  be  evaded 
in  various  ways,  as  by  a  feoffment  to  a  third  person  to  the  use 
of  the  wife,  or  a  covenant  with  a  third  party  to  stand  seized 
to  the  use  of  the  wife  (Bell,  ut  sup.) ;  or,  where  the  wife  desires 
to  convey  to  the  husband,  the  two  may  join  in  a  conveyance 
to  any  one  whom  they  can  trust  to  convey  immediately  to 
the  husband ;  and  thus  the  title  will  be  vested  in  him.  Merriam 
V.  Harsen,  2  Barb.  Ch.  232. 

BUSKIRK,  J.,  IN  SIMS  v.  RICKETS 
35  Ind.  181,  192.— 1871 

First.  None  of  the  disabilities  imposed  upon  a  married 
woman  have  attached  to  the  condition  of  a  married  man,  who 
is  as  free  to  receive  the  title  to  the  property  and  dispose  of  it 
after  marriage  as  before,  except  that  he  cannot  by  his  convey- 
ance affect  the  inchoate  right  of  the  wife  to  his  real  estate. 

Second.  That  a  conveyance  from  a  husband  directly  to 
his  wife  without  the  intervention  of  a  trustee,  is  void  at  law. 

Third.  That  a  direct  conveyance  from  a  husband  to  his  wife 
will  be  sustained  and  upheld  in  equity  in  either  of  the  following 
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cases,  namely:  1.  Where  the  consideration  of  the  transfer  is  a 
separate  interest  of  the  wife,  yielded  up  by  her  for  the  hus- 
band's benefit  or  that  of  their  family,  or  which  has  been  ap- 
propriated by  him  to  his  uses.  2.  Where  the  husband  is  in  a 
situation  to  make  a  gift  to  his  wife,  and  distinctly  separates 
the  property  given  from  the  mass  of  his  property,  and  sets  it 
apart  to  the  separate,  sole,  and  exclusive  use  of  his  wife. 

Fourth.  Where  a  wife  advances  money  to  her  husband,  or 
the  husband  is  indebted  to  the  wife  upon  any  valid  considera- 
tion, the  wife  stands  as  the  creditor  of  her  husband,  and  if  the 
conveyance  is  made  to  pay  or  secure  such  liability,  the  wife 
will  hold  the  property  free  from  the  claims  of  other  creditors, 
where  the  transaction  is  unaffected  by  unfairness  or  fraud. 

Fifth.  Whenever  a  contract  would  be  good  ^t  law  when 
made  with  trustees  for  the  wife,  that  contract  will  be  sustained 
in  equity,  when  made  with  each  other,  without  the  interven- 
tion of  trustees. 

Sixth.  That  prior  to  the  recent  legislation  in  this  state 
authorizing  married  women  to  hold  real  estate  to  their  separate 
use,  when  a  conveyance  was  made  by  a  stranger  to  a  married 
woman,  or  to  a  trustee  for  her,  in  order  to  give  her  a  separate 
use  in  the  property,  it  was  necessary  that  such  conveyance 
should  contain  words  clearly  indicating  such  intention,  but 
such  words  were  unnecessary  in  a  conveyance  from  a  husband 
to  his  wife,  for  the  law  presumed  that  it  was  intended  for  her 
separate  and  exclusive  use. 

Seventh.  That  section  5  of  an  act  entitled  "an  act  touching 
the  marriage  relation  and  liabilities  incident  thereto"  (ap- 
proved May  31st,  1852),  made  all  property  held  by  a  married 
woman  at  the  time  of  her  marriage,  or  acquired  by  her  subse- 
quently, hers  absolutely,  and  has  enabled  her  to  use,  enjoy 
and  control  the  same  independently  of  her  husband  and  as  her 
separate  property;  and  that  since  the  passage  of  that  act  a  con- 
veyance to  a  married  woman  heed  not  contain  words  indicating 
that  she  is  to  hold  the  property  to  her  separate  use. 

Eighth.  That  when  conveyances  from  a  husband  to  his 
wife  have  not  been  sustained  in  equity,  it  has  been  on  account 
of  some  feature  in  them  impeaching  their  fairness  and  cer- 
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tainty,  as  that  they  were  not  m  the  nature  of  a  provision  for 
the  wife,  or  when  they  interfered  with  the  rights  of  creditors, 
or  when  the  property  given  or  granted  had  not  been  distinctly 
separated  from  the  mass  of  the  husband's  property. 

Ninth.  That  in  consequence  of  the  absolute  power  which 
a  man  possesses  over  his  own  property,  he  may  make  any  dis- 
position of  it  which  does  not  interfere  with  thie  existing  rights 
of  others. 

Tenth.  When  a  husband  is  free  from  debt  and  has  no  chil- 
dren, and  conveys  property  to  his  wife  for  a  nominal  consid- 
eration, the  law  will  presume  that  it  was  intended  as  a  pro- 
vision for  his  wife. 

Eleventh.  That  a  conveyance  from  a  husband  to  his  wife 
which  is  good  in  equity  vests  the  title  to  the  property  conveyed 
in  the  wife  as  fully,  completely  and  absolutely  as  though  the 
deed  had  been  made  by  a  stranger  upon  a  valuable  considera- 
tion moving  from  the  wife. 

It  appears  by  the  record  in  this  case  that  the  grantor  was 
possessed  of  a  large  property;  that  in  his  will  he  disposed  of 
about  $8,000  in  specific  legacies;  that  the  value  of  the  property 
disposed  of  in  the  residuary  clause  is  not  shown ;  that  he  had 
no  children,  and  if  he  had  died  intestate,  his  wife  would  have 
inherited  his  entire  estate;  that  the  rights  of  creditors  were  not 
interfered  with  by  the  conveyance  in  question;  that  the  great 
and  commendable  anxiety  displayed  in  his  will  for  the  welfare, 
comfort  and  happiness  of  his  wife  tends  to  show  that  the  con- 
veyance which  he  had  made  a  short  time  before  was  intended 
as  a  provision  for  his  wife;  and  that  in  making  his  will  he  had 
such  conveyance  in  mind,  and  did  not  intend  to  devise  to  his 
brothers  and  sisters  the  property  which  he  had  previously  con- 
veyed to  his  wife. 

We  are  clearly  of  the  opinion  that  the  conveyance  in  question 
was  good  in  equity  and  should  be  sustained.^ 

'  While  fraud  will  not  ordinarily  be  presumed,  yet  by  the  weight  of  author- 
ity, this  rule  is  not  applied  between  a  wife  and  creditors  of  her  husband,  with 
respect  to  property  transferred  by  husband  to  wife  after  the  husband's  debt 
is  incurred.  It  is  usually  held  that  she  must,  as  against  the  claims  of  the 
husband's  creditors,  show  the  bona  fide  character  of  the  transaction.  But 
the  jurisdictions  are  in  conflict  on  this  point.  See  note  and  citation  of  cases, 
56  L.  R.  A.  824,  825. 


GIFTS  AND  CONVEYANCES  BETWEEN  HUSBAND  AND  WIFE      209 

KIRBY  AND  MENSE  ».  BRUNS  AND  BRUNS 

45  Mo.  234— 1870 

CuBRiER,   J The   suit   involves   the   title   to 

certain  premises  in  Jefferson  City.    The  equity  count  charges 
that  the  original  lot,  without  improvements  thereon,  was. ac- 
quired with  the  funds  and  means  of  the  defendant,  Herman  L. 
Bnms;  and  that  the  title  thereto  was  vested  in  his  wife,  Mrs. 
Maria  C.  Bruns,  the  other  defendant,  in  fraud  of  the  right  of 
said  Herman  L.  Bruns'  creditors,  he  at  the  tune  being  in  an 
insolvent  condition.    It  is  further  charged  that  Bruns,  after 
the  purchase,  in  Uke  fraud  of  his  creditors,  among  whom  were 
the  plaintiffs,  made  valuable  improvements  upon  said  lot. 
Bruns'  interest  in  the  premises,  as  the  petition  avers,  was  levied 
upon  and  bought  in  by  the  plaintiffs  at  execution  sale.    The 
evidence  preserved  in  the  bill  of  exceptions  does  not,  in  my 
opinion,  sustain  the  allegation  that  the  original  lot  was  ac- 
quired with  the  funds  and  means  of  the  defendant,  Herman  L. 
Bruns.    But  it  very  clearly  shows  that  the  dwelUng-house  and 
other  improvements  subsequently  placed  thereon,  at  a  cost  of 
some  $2,500  or  $3,000,  were  placed  there  by  him  and  at  his 
cost  and  expense.    We  entertain  no  doubt  that  the  value  of 
these  unprovements  may  be  reached   through   appropriate 
chancery  proceedings  by  his  creditors,  and  the  amount  thereof 
applied  to  the  payment  of  claims  against  Bruns  existing  at  the 
date  of  such  investment.  '  (See  Pharis  v.  Leachman,  20  Ala. 
662;  Love  v.  Graham,  25  Ala.  178.)     The  circumstance  that 
the  defendants  have  so  mingled  their  separate  interests  in  the 
property  that  those  interests  cannot  now  be  successfvdly  ap- 
portioned in  the  way  of  a  partition  of  the  estate,  cannot  be 
allowed  to  defeat  the  just  rights  of  Bruns'  creditors.    On  a 
proper  case  made,  chancery  will  decree  a  sale  of  the  property 
and  a  division  of  the  proceeds  atjcording  to  the  rights  of  the 
respective  parties.     (See  cases  cited  above.)     .     .     .     .^ 

1  Accord,  Caswell  v.  Hill,  47  N.  H.  407;  Trevethan  v.  Lyman,  90  Me.  376; 
Building  Assoc,  v.  Reed,  96  Va.  345. 
Husband's- Various  Contributions  to  the  Enhancement  of  the  Wife's 
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Devises  and  Bequests  by  the  Wife 

VAN  WINKLE  v.  SCHOONMAKER 

2  McCart.  (N.  J.  Eq.)  384.— 1862 

The  okdinary.  The  appeal  is  from  a  decree  from  the  Or- 
phans' Comt  of  Bergen  coimty,  admitting  to  probate  the  will 
of  Mary  D.  Van  Winkle,  the  wife  of  the  appellant.    The  will 

Estate,  in  Feaud  of  his  Creditors.  Hance  v.  Hance,  84  Ala.  375:  "The 
evidence  shows  that  the  husband  expended  his  skill  and  labor  in  making 
valuable  erections  and  improvements  on  the  lots  after  the  marriage,  and  it  is 
insisted  that  complainants  have  a  right  to  condemn  to  their  demands  the 
value  of  the  labor.  The  bestowment  of  the  labor  in  improving  the  separate 
estate  of  the  wife  did  not  constitute  her  a  debtor  to  the  husband,  nor  can  her 
separate  estate  be  charged  therewith  in  favor  of  the  husband's  creditors.  As 
personal  labor  is  not  the  subject  of  compulsory  sale  for- the  pajrment  of  debts, 
and  as  a  decree  in  personam  can  not,  in  such  case,  be  rendered  against  the 
wife,  a  court  of  equity  is  powerless  to  appropriate  the  value  of  the  labor  to 
such  purpose.  In  Hoot  v.  Sorrell,  11  Ala.  386,  where  this  question  was  con- 
sidered and  decided,  it  is  said:  'The  labor  was  not  susceptible  of  seizure  and 
the  auxiliary  jurisdiction  of  equity  can  not  operate  upon  it.  When  the 
husband  merely  expends  his  personal  labor  in  the  improvement  of  his  wife's 
estate,  the  estate  is  not  thereby  made  a  debtor  to  the  husband,  nor  can  the 
creditors  charge  it  with  the  value  of  the  labor.'  Materials  furnished  in  making 
erections  or  improvements  on  the  wife's  separate  real  estate,  by  the  husband 
with  his  own  money,  if  he  is  embarrassed,  will  be  regarded  a  gift  in  fraud  of 
his  creditors,  who  may  make  her  estate  liable  therefor.  But  her  estate  will 
not  be  charged,  unless  the  bill  alleges,  and  the  proof  shows,  that  the  materials 
furnished  by  the  husband  were,  in  his  hands  subject  to  their  claims." 

Corning  v.  Flower,  24  la.  584 :  "  In  substance  the  case  is  this :  The  wife  owns 
the  land;  the  husband  is  in  debt;  she  expends  some  of  her  own  means  in  im- 
provements; he  a  much  larger  amount;  she  is  guilty  of  no  collusion,  has  no 
fraudulent  purpose,  but  has  knowledge  of  the  improvements  made  by  him, 
and  makes  no  objections  to  his  thus  expending  his  money.  Under  such 
circumstances  can  the  creditors  enforce  a  lien  against  the  lands  of  the  wife  to 
the  extent  of  the  money  thus  invested  by  the  husband?    It  seems  to  us  not. 

If  the  case  stood  as  a  voluntary  gift  or  conveyance  of  property  by  the 
husband  to  the  wife,  without  a  consideration  valuable  in  its  nature,  made  for 
the  purpose  of  defrauding  his  creditors,  equity  could  well  follow  such  property 
into  the  hands  of  the  donee  or  grantee,  although  the  donee  or  grantee  was  in 
no  way  privy  to  the  fraud.  But  this  rule  can  have  no  application  where  the 
husband  m^eg  wjth  his  own  means  improveinents  on  ^he  lands  of  the  wife, 
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disposes  of  both  real  and  personal  estate  of  the  testatrix.  It  is 
dated  on  the  1st  of  February,  1859,  and  was  offered  for  pro- 
bate on  the  24th  of  March,  ensuing,  and  on  that  day  a  caveat 
was  filed  by  the  husband  against  the  probate. 

It  appears,  from  evidence,  that  the  scrivener  was  requested, 
by  the  husband  of  the  testatrix,  to  write  the  will,  and  was 
furnished  by  him  with  instructions  for  that  purpose.  After 
the  death  of  the  testatrix,  a  day  was  fixed  for  the  reading  of 
the  will  at  the  house  of  the  husband.  Notice  was  given  by 
him  to  the  heirs  of  his  wife,  and  the  will  was  read  there  in  his 
and  their  presence.  He  knew  of  its  being  taken  to  the  surro- 
gate's office  for  probate,  and  made  no  objection  to  it. 

At  the  time  the  will  was  executed,  both  the  scrivener  and 
the  husband  of  the  testatrix  supposed  that  she  had  a  legal 
right  to  dispose  of  her  property,  real  and  personal,  by  will. 
The  mistake  was  not  discovered  until  the  will  was  taken  to  the 

without  any  contract  that  he  acquired  an  interest  thereby  in  the  realty,  or 
that  she  was  to  be  liable  or  accountable  to  him  for  the  value  thereof.  The 
expenditure  was  voluntary — not  under  any  contract — and  it  would  place  at 
the  disposal  of  an  insolvent  and  spendthrift  husband  the  entire  real  property 
of  the  wife,  if  his  creditors  could  follow  the  means  expended  by  him  thus 
voluntarily  thereon,  and  enforce  their  claims  or  liens  to  the  extent  of  such 
expenditure." 

Tresch  v.  Wirtz,  34  N.  J.  Eq.  124,  affirmed,  36  N.  J.  Eq.  356:  "All  the 
property  of  a  married  woman  is  now  her  separate  estate;  she  holds  it  as  a 
feme  sole  and  has  a  right  to  embark  it  in  business.  She  may  lawfully  engage 
in  any  kind  of  trade  or  barter.  If  she  engages  in  business  and  acutally  fur- 
nishes the  capital  so  that  the  business  is  in  fact  and  truth  hers,  she  has  the 
right  to  ask  the  aid  of  her  husband,  and  he  may  give  her  his  labor  and  skill 
without  rendering  her  property  liable  to  seizure  for  his  debts.  Voorhees  v. 
Bonesteel,  16  Wall.  31."  Accord,  Abbey  v.  Deyo,  44  N.  Y.  343;  Mayers  v. 
Kaiser,  85  Wis.  382;  Talcott  v.  Arnold,  55  N.  J.  Eq.  519.  But  see  Glidden  v. 
Taylor,  16  Ohio  St.  509. 

Wolfsperger  v.  Fritsch,  104  Mo.  App.  257:  "It  seems  to  us  that  to  permit 
an  insolvent  husband,  having  creditors,  to  systematically  and  continuously 
give  his  wife  practically  all  his  earnings  and  to  allow  the  wife  with  these  gifts 
to  acquire  in  her  own  name  and  for  her  separate  use,  personal  property,  and 
hold  it  exempt  from  the  just  demands  of  the  creditors  of  the  husband,  when 
if  the  same  property  had  been  acquired  directly  by  the  husband,  it  would 
have  been  subject  to  levy,  would  work  a  gross  ivmd  oii  the  husband's  Qredj- 
tors," 


212  HUSBAND   AND   WIFE 

surrogate's  office  for  probate.  The  fact  of  the  testatrix  being 
a  married  woman  appearing  upon  the  facd  of  the  will,  the  sur- 
rogate suggested  doubts  in  regard  to  its  vaUdity.  He  told  the 
parties,  however,  that  the  matter  might  be  arranged,  the  heirs 
of  the  testatrix  being  of  age,  by  their  releasing  to  the  devisee 
the  land  devised  to  her  imder  the  will.  The  husband  consented 
to  the  probate  of  the  will,  if  the  devises,  as  well  as  the  bequests, 
could  be  carried  into  effect.  The  heirs  refused  to  consent  to 
the  proposed  arrangements,  and  thereupon  the  husband  filed  a 
caveat  against  the  probate.  The  testatrix  and  her  husband 
having  been  married  over  twenty  years,  the  case  stands  entirely 
clear  of  the  operation  of  the  act  of  1852  for  the  better  securing 
the  property  of  married  women. 

As  to  tlie  real  estate,  the  will  is  clearly  invalid.  A  married 
woman  is  incapable  of  devising  real  estate.  2  Bla,  Com.  498; 
Nix.  Dig.  874,  sec.  3. 

She  is  also  incapable  of  disposing  of  her  chattels  by  will 
without  the  consent  of  her  husband.  Such  a  will,  being  a  mere 
nullity,  will  not  be  admitted  to  probate.  3  Bla.  Com.  498; 
4  Coke's  Rep.  51b;  1  Williams  on  Executors,  45. 

But  with  the  consent  of  her  husband,  the  wife  may  make  a 
valid  will  of  her  personal  estate,  or  even  of  the  goods  of  her 
husband.  Such  consent  may  be  by  parol,  may  be  express  or 
implied.  It  may  be  before  or  after  the  death  of  the  wife,  as  if 
a  woman  makes  a  will  of  the  goods  of  her  husband  and  dieth, 
and  after  the  probate  of  the  will  the  husband  delivers  the  goods 
to  the  executor,  he  hath  made  it  a  good  will,  notwithstanding 
he  was  not  privy  to  the  making  thereof.  It  shall  be  intended, 
that  by  the  delivery  of  the  goods  by  the  husband  to  the  exec- 
utor according  to  the  will,  he  assented  to  the  making  thereof. 
Perkins  on  Conveyances,  "Devises,"  ch.  8,  sec.  501;  1  Swinb. 
on  Wills,  80,  part  2,  sec.  9. 

In  the  case  now  under  consideration,  the  will  was  made  with 
the  knowledge  and  consent  of  the  husband  of  the  testatrix. 
His  consent  was  given  by  impUcation,  both  before  and  after 
the  death  of  the  testatrix.  But  it  is  objected  that  the  consent 
is  inoperative,  because  it  was  given  by  the  husband  imder  a 
mistaken  apprehension  of  his  rights.    He  believed  that  his  wife 
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had  a  perfect  right,  under  the  act  of  1852,  to  dispose  of  her 
property  without  his  consent.  No  consent,  therefore,  it  is 
said,  can  be  impUed  from  his  acquiescence.  Even  his  express 
consent,  to  be  available,  must  be  an  intelligent  consent.  How- 
ever consonant  the  objection  may  seem  to  our  ideas  of  justice, 
I  do  not  perceive  upon  what  principle  it  can  rest.  As  a  general 
rule,  it  is  clear  that  a  party  cannot  be  relieved,  even  from  his 
contract,  by  reason  of  a  mistake  in  law.  Here  is  a  mere  waiver 
of  his  interest  in  the  property  bequeathed  by  the  wife.  The 
husband  consents  that  the  wife  shall  dispose  of  his  property, 
or  of  her  property  in  which  he  has  an  interest.  The  consent 
is  founded  upon  no  consideration.  It  is  not  legally  binding. 
It  may  be  revoked  at  the  husband's  pleasure.  It  is  personal 
to  the  husband,  and  no  more  than  a  waiver  of  his  rights  as  her 
administrator.  It  can  only  give  validity  to  her  will  in  case  he 
survives  his  wife.  But  how  can  it  be  said  to  be  void  or  inoper- 
ative by  reason  of  a  mistake  of  his  rights?  If  no  legal  rights 
have  been  acquired  under  the  consent,  it  is  clearly  inoperative. 
If  such  rights  have  been  acquired,  it  is  not  perceived  how  they 
can  be  lost  by  reason  of  an  error  in  law  conomitted  by  the  hus- 
band. 

It  is  further  objected  that  the  consent  is  inoperative,  because 
it  was  a  qualified  assent — an  assent  to  the  will  as  an  entirety, 
valid  in  all  its  parts.  This  qualification  was  in  terms  annexed 
to  the  consent  made,  at  the  surrogate's  office,  to  the  probate 
of  the  will.  But  no  such  qualification  was  annexed,  in  terms 
at  least,  to  the  original  assent  made  to  the  will  at  the  time  of 
its  execution.  If  this  consent  could  be  regarded  as  a  matter 
of  contract — if,  for  example,  the  husband,  by  an  express  agree- 
ment consents  that  the  wife  shall  dispose  of  her  entire  estate 
by  will,  provided  she  bequeaths  one-half  of  it  for  his  benefit, 
or  in  such  mode  as  he  should  suggest,  the  failure  to  comply 
with  the  terms  might  terminate  the  consent.  But  it  is  not 
perceived  how  this  doctrine  is  to  operate  in  case  of  an  implied 
consent.  And  if  the  husband  consents  that  the  wife  may  dis- 
pose of  all  her  property  by  will,  that  consent  cannot  be  invalid 
because  a  part  of  her  property  is  by  law  incapable  of  being 
disposed  of  by  will.    There  is,  in  fact,  no  room  for  the  applica- 
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tion  of  either  of  these  objections.  The  consent  is  not  obliga- 
tory, but  is  revocable  at  the  pleasure  of  the  husband  at  any 
time  before  probate  granted.  It  is  nothing  more  nor  less  than 
a  consent  that  the  will  be  admitted  to  probate.  If  that  is 
revoked,  probate  caimot  be  granted.  2  Swinb.  on  Wills,  81, 
part  2,  sec.  9;  Henly  v.  Phillips,  2  Atkins,  49;  1  Roper  on  Husb. 
and  Wife,  170;  1  Bright  on  Husb.  and  Wife,  65;  1  Williams 
on  Ex'rs,  46;  1  Jarman  on  Wills,  31. 

Some  of  the  cases  seem  to  maintain  a  different  doctrine. 
Brook  V.  Turner,  2  Mod.  172. 

It  is  reported  to  have  been  held  by  Sir  H.  Jenner  Fust,  in 
Maas  V.  Sheffield,^  that  if  after  the  death  of  the  wife  the  husband 
does  assent  to  a  particular  will,  he  is  bound  by  that  assent; 
and  as  a  consequence  of  that  decision,  it  is  stated  by  elementary 
writers,  that  if,  after  the  death  of  the  wife,  the  husband  acts 
upon  the  will  or  once  agrees  to  it,  he  is  not,  it  seems,  at  liberty 
to  retract  his  assent  and  oppose  the  probate.  1  Williams  on 
Ex'rs,  47,  and  note  w;  1  Bright,  65,  and  note  d.  As  applied 
to  a  particular  state  of  facts,  that  may  be  true.  If,  for  instance, 
the  executor,  in  advance  of  the  probate,  with  the  assent  of  the 
husband,  dispose  of  the  property  bequeathed  to  third  persons, 
or  if  rights  are  otherwise  acquired  under  the  will,  it  may  well 
be  that  the  husband  would  not  be  permitted  to  retract  his 
assent  and  oppose  the  probate.  But  this  will  be  found  not  to 
affect  the  general  principle  that  the  consent  is  revocable  by 
the  husband  at  any  time  before  probate. 

The  decree  of  the  Orphans'  Court  must  be  reversed. 

The  Wife's  Earnings 

PRESCOTT  ».  BROWN 

23  Me.  306.-1843 

Shepley,  J.  The  plaintiff,  being  the  widow  of  David  Pres- 
cott,  deceased,  brings  this  suit  to  recover  for  services  performed 
in  washing  for  the  defendant,  while  she  was  a  feme  covert  re- 
siding with  her  husband. 

1 10  Jur.  417. 
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The  counsel  for  the  plaintiff  contends  that,  she  being  the 
meritorious  cause,  an  action  might  have  been  maintained  for 
those  services  in  the  name  of  the  husband  and  wife  during  the 
life  of  the  husband.  And  that,  when  the  wife  may  be  joined, 
the  cause  of  action  survives  to  her.  The  elementary  writers 
cited  appear  to  sustain  these  positions,  with  this  qualification, 
that  she  may  be  joined,  when  the  cause  of  action  being  for  her 
personal  labor,  there  is  an  express  promise  to  her.  In  the  case 
of  Pratt  &  ux.  V.  Taylor,  Cro.  Eliz.  61,  an  action  by  hus- 
band and  wife  was  maintained  on  an  express  promise  to 
the  wife  by  the  defendant,  that  he  would  repay  to  her,  if  he 
did  not  marry  her  daughter,  ten  poimds,  which  he  had  before 
received  from  her.  In  the  case  of  Brashford  v.  Buckingham 
&  ux.,  Cor.  Jac.  77  and  205,  the  action  was  sustained  by  a 
husband  and  wife,  on  the  promise  made  to  the  wife  to  pay  her 
for  her  services  in  curing  a  wound.  And  in  Weller  v.  Baker, 
2  Wil.  424,  this  case  is  approved,  and  it  is  stated,  that  a  like 
doctrine  was  held  in  the  case  of  Holmes  &  ux.  v.  Wood.  And 
it  is  stated  by  Comyn,  that  where  the  wife  cannot  have  an 
action  for  the  same  cause,  if  she  survives  her  husband,  the  action 
shall  be  by  the  husband  alone.  Com.  Dig.  Baron  and  Feme, 
W.  In  Buckley  v.  Collier,  1  Salk.  114,  it  was  decided  that  the 
husband  and  wife  could  not  maintain  an  action  for  the  labor 
of  the  wife  in  making  a  peruke,  without  an  express  promise  to 
the  wife.  If  these  authorities  were  admitted  to  state  the  law 
in  all  respects  with  entire  accuracy,  the  result  would  seem  to  be, 
that  the  wife,  surviving  her  husband,  would  have  the  right  to 
recover  for  her  personal  labor,  performed  for  another  during 
the  coverture,  if  payment  had  not  been  made  to  the  husband, 
and  to  apply  the  proceeds  to  her  own  use,  if  she  could  prove 
an  express  promise  to  herself.  And  her  right  of  property  in 
such  personal  labor  would  depend  upon  her  obtaining  such  a 
promise. 

By  the  common  law  the  service  and  labor  of  the  wife  during 
coverture  becomes  the  property  of  the  husband  for  their  sup- 
port, for  which  he  is  bound  to  provide.  It  is  difficult  to  per- 
ceive how  she  can  be  said  to  have  a  property  in  such  personal 
labor,  which  survives  to  her,  when  the  right  of  property  therein 
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was  appropriated  to  the  husband  by  the  marriage.  And  in 
the  case  of  Buckley  v.  Collier,  it  is  said,  "the  advantage  of  the 
wife's  work  shall  not  survive  to  the  wife,  but  goes  to  the  exec- 
utors of  the  husband."  And  no  case  has  been  noticed  in  which 
a  different  doctrine  has  been  held.  But  whatever  may  be  the 
rule  of  law  in  this  respect,  the  plaintiff  cannot  maintain  this 
suit  without  proving  an  express  promise  to  herself,  and  the 
testimony  does  not  furnish  any  such  proof. 
Plaintiff  nonsuit.^ 

The  Wife's  Separate  Estate  in  Equity  ^ 

NIX  V.  BRADLEY 
6  Rich.  Eq.  (S.  C.)  43.— 1853 

Daegan,  Ch,  There  are  three  modes  of  disposition,  by 
which  a  separate  estate  may  be  created  in  favpr  of  a  married 
woman.  First,  where  technical  words  are  employed;  as  in  in- 
stances where  the  estate  is  given  for  "the  sole  and  separate  use 
of  the  wife."  Second,  where  the  estate  is  not  given  after  this 
form,  but  the  marital  rights  are  excluded  by  express  words. 
For  example,  where  an  estate  is  given  to  the  wife,  but  not  to 
be  subject  to  the  power,  control  or  liabilities  of  the  husband; 
or,  where  the  marital  rights  are  restricted  by  words  of  a  simi- 
lar import.  Third,  where  the  marital  rights  are  excluded  by 
implication;  as  in  instances  where,  by  the  instrument  creating 
the  estate,  the  wife  has  the  power  to  do  acts,  to  exercise  a  con- 
trol,, and  to  make  disposition  of  the  property,  which  are  in- 
consistent with  the  marital  rights.  It  is  thought  that  the 
most,  if  not  all,  the  cases  of  this  description  may  be  brought 
within  one  or  the  other  of  these  classifications. 

The  testator,  David  Cave,  by  his  will,  directed  all  his  es- 
tate, real  and  personal,  to  be  sold  by  his  executors.  One 
sixth  part  thereof  he  gave  to  his  son  Matthiew  Cave,  absolutely, 

1  See  also  Boozer  ».  Addison,  ante,  p.  163. 

'  See  the  brief  "History  of  the  Equitable  Doctrine  of  Separate  Estate,"  by- 
Sir  Frederick  Pollock,  in  Williston's  Wald's  Pollock  on  Contracts,  Appendix, 
note  C. 
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and  for  ever.  He  then  proceeds  to  declare  as  follows:  "The 
other  remaining  five  parts  of  my  property,  real  and  personal, 
I  bequeath  to  my  son  Matthiew  Cave,  in  trust  nevertheless, 
for  the  use,  benefit  and  interest  of  my  daughters,  Dorcas 
Kirkland,  EUzabeth  Nix,  Martha  Cave,  Nancy  Cave  and  Mary 
Cave,  in  equal  proportions,  share  and  share  alike,  and  not 
subject  to  the  debts,  contracts,  or  sale  of  their  present,  or  future 
husband."  This  constituted  a  separate  estate  in  the  testator's 
daughters  under  the  second  classification  of  such  cases  above 
enumerated. 

In  January,  1835,  the  testator's  land  and  some  of  the  per- 
sonal estate  was  sold  for  the  purpose  of  partition.  And  a 
division  was  made  among  the  parties  entitled,  of  the  remaining 
chattels,  including  the  negroes.  The  presiding  chancellor  in 
his  report  of  the  case  states  that,  "on  the  11th  February,  1836, 
Martha  Cave,  (then  sui  juris),  gave  Matthiew  Cave  a  receipt 
for  $768.69,  in  full  of  her  share;  with  a  schedule  prefixed,  show- 
ing that  she  received  a  slave  named  Peter,  at  $550,  cash  $50, 
and  other  articles  mostly  consumable  in  the  use.  In  April, 
1835,  Martha  Cave  sold  Peter  to  Jesse  Nix  for  $600;  and  in 
April,  1835,  purchased  from  A.  J.  Nix  for  $650,  two  slaves, 
Chloe  and  her  child  Richard  and  took  a  bill  of  sale  in  her  own 
name.  Chloe  has  since  had  four  children,  Cuffee,  Bob,  Adam 
and  Nancy.  On  the  6th  December,  1838,  the  defendant  Robert 
Bradley  intemiarried  with  Martha  Cave,  she  being  then  about 
thirty-two  years  of  age.  At  the  time  of  the  marriage,  according 
to  the  responsive  statements  of  the  answer  (and  there  was  no 
opposing  evidence),  she  was  possessed  of  the  two  slaves,  Chloe 
and  Richard,  a  horse,  about  eight  head  of  hogs,  seven  cattle, 
and  two  beds  and  furniture,  and  nothing  more.  And  all  of 
these  chattels,  except  the  two  slaves,  have  long  ago  been  dead, 
or  consumed  in  the  use.  The  defendant  admits  that  after  the 
marriage  he  received  certain  small  sums  of  money,  appearing 
by  proof,  to  be  about  $300;  represented  to  be  on  account  of  his 
wife's  share  of  her  father's  estate;  but  alleges  that  the  whole 
was  expended  during  the  coverture.  It  further  appears  that 
the  defendant  received  from  Matthiew  Cave,  chattels  valued 
at  $32  and  money  to  the  siun  of  $175,  as  his  wife's  share  of  the 
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estate  of  Nancy  Cave,  one  of  the  testator's  daughters  who  died 
without  issue;  also  the  sum  of  $34.40,  in  full  of  the  share  of 
himself  and  wife  in  the  estate  of  John  Cave,  deceased,  who  is 
stated,  but  not  proved,  to  have  been  a  debtor  of  the  testator." 
Martha  Bradley  died  29th  June,  1851,  and  the  plaintiff,  A.  J. 
Nix,  administered  on  her  estate  in  January,  1852.  This  bill 
was  filed  on  11th  May,  1852. 

The  plaintiffs  claim  from  the  defendant  on  account  of  the 
estate  which  his  deceased  wife,  Martha  Bradley,  derived  under 
her  father's  will,  on  the  ground,  that  it  was  her  separate  estate, 
upon  which  the  marital  rights  did  not  attach;  and  that  Martha 
Bradley  dying  intestate,  said  estate  was  distributable  among 
her  next  of  kin  under  the  statute  of  distribution.  I  have  al- 
ready shown  that  the  estate  which  Martha  Bradley  derived 
under  her  father's  will  was,  in  its  inception,  her  separate  es- 
tate. But  there  may  be  a  fee  in  an  equity  as  well  as  in  a  legal 
estate;  and  Martha  Bradley  took  an  absolute  interest  in  the 
equity.  There  was  no  limitation  or  remainder.  The  plaintiffs 
had  no  estate  in  the  property,  and  they  can  only  claim  in  the 
way  of  succession  by  or  through  her. 

^  The  question  then  occurs  can  a  feme  sole,  who  is  sui  juris, 
alienate  her  separate  estate?  Can  she  enciunber  it?  Can  she 
subject  it  to  the  payment  of  debts;  devise  or  bequeath  it? 
Can  she  make  any  disposition  of  it  which  a  man,  under  similar 
circumstances  would  be  authorized  to  make?  There  cannot 
be  a  doubt,  that  on  both  principle  and  authority,  all  of  these 
questions  must  be  answered  in  the  affirmative.  One  of  the 
most  valuable  incidents  in  the  institution  of  property,  is  the 
right  of  alienation;  and  no  citizen  of  the  country,  male  or  fe- 
male, who  is  under  no  disability,  can  be  restrained  in  the  exer- 
cise of  the  right,  without  a  violent  assault  upon  the  very  nattu"e 
of  the  institution.  There  is  no  form  of  conveyance  which  in- 
genuity can  devise,  by  which  a  man,  who  is  under  no  disability, 
can  have  property  without  the  power  to  convey  and  assign 
his  right,  whatever  that  may  be.  The  same  principle  applies 
in  full  force,  and  all  the  reasoning  on  which  it  is  founded,  to  a 
feme  sole  under  the  like  circmnstances.  Woodmeston  v. 
Walker,  2  Russ.  &  M.  197;  Brown  v.  Pocock,  2  Russ.  &  M.  210; 
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s,  c,  5  Sim.  663;  Jones  v.  Salter,  2  Russ.  &  M.  208;  Barton  v. 
Briscoe,  Jac.  603.  The  married  woman  is  secure  in  the  enjoy- 
ment of  her  separate  estate,  without  the  power  of  alienation, 
and  of  subjecting  it  to  payment  of  her  debts  on  the  ground 
that  she  is  under  the  disability  of  coverture,  and  can  make  no 
contracts,  or  assignments  that  are  binding  upon  her  estate, 
further  than  is  authorized  by  the  instrument  creating  it.  If 
these  views  be  not  correct,  a  feme  sole  with  a  separate  estate, 
though  it  be  in  fee,  would  be  denied  the  enjoyment  of  her 
property  with  the  incidents  belonging  to  it,  and  which  make 
it  valuable.  She  would  not  be  able  to  devise,  bequeath,  sell 
or  give  it,  though  she  Uved  in  single  blessedness  to  the  end  of 
her  life.  There  is  no  reason  in  such  a  restraint  upon  the  rights 
of  property. 

The  authorities  which  I  will  now  cite  abundantly  show  that 
I  have  not  stated  the  principle  too  strongly.  "It  is,  at  length, 
clearly  estabUshed,"  said  Mr.  Lewin,  "that  a  feme  sole  may 
dispose  absolutely  of  a  gift  to  her  separate  use;  and  the  prin- 
ciple is  briefly  this,  that  whenever  a  person  possessing  an  in- 
terest, however  remote,  is  sui  juris,  that  person  cannot  be  re- 
strained by  any  intention  of  the  donor,  from  exercising  the 
ordinary  rights  of  proprietorship."  Lew.  on  Trust,  151.  Sir 
Edward  Sugden,  in  treating  of  a  woman's  power  over  her  s^)- 
arate  estate,  prior  to  marriage,  says,  "her  power  of  alienation, 
while  discovert,  is  denied  by  none."  1  Sugden  on  Powers,  202. 
Mr.  Bell  says,  "if  property  be  given  to  the  separate  use  of  a 
woman  who  is  not  married  at  the  date  of  the  gift,  with  a  clause 
in  restraint  directed  against  any  future  marriage,  she  will  have 
all  the  rights  of  a  feme  sole  and  an  absolute  ownership  while 
she  continues  sole.  And  upon  her  application,  the  property 
will  be  transferred  to  her  absolute  use.."  Bell  on  the  Property 
of  Husband  and  Wife,  508.  Mr.  McQueen  says,  "as  the  sep- 
arate use  cannot  exist  but  in  the  married  state,  so  neither  can 
restraint  upon  anticipation.  There  is  no  form  of  limitation 
whereby  a  single  woman  can  be  prevented  from  squandering 
her  income,  or  dissipating  her  money.  If,  then,  property  be- 
come invested  in  her  while  discovert,  although  the  instrument 
may  express  that  the  gift  is  to  be  to  her  separate  use,  and  sub- 
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ject  to  restraint  upon  alienation,  she  may  nevertheless  dispose 
of  it  absolutely;  because  property  cannot  be  given  to  a  feme 
sole,  any  more  than  to  a  man,  without  being  subject  to  the 
incidents  which  property  impUes;  and  one  of  these  is  the  un- 
linaited  power  of  disposal."  1  McQueen  on  Husband  and  Wife, 
313.  In  Tullett  v.  Armstrong,  1  Beav.  1;  s.  c,  4  My.  &  Cr. 
390,  Lord  Langdale  held,  that  the  aUenation  of  her  separate 
estate  by  a.  feme  sole  was  valid.  "The  restraint,"  he  says,  "is 
annexed  to  the  separate  estate  only  during  coverture.  Whilst 
the  woman  is  discovert,  the  separate  estate,  whether  modified 
by  restraint  or  not,  is  suspended,  and  has  no  operation,  though 
it  is  capable  of  arising  upon  the  happening  of  a  marriage." 
This  decision  was  on  appeal  affirmed  by  Lord  Cottenham,  4 
My.  &  Cr.  405.  Sir  John  Leach  twice  held  that  a  woman, 
while  sole,  could  not  assign  her  separate  estate;  and  in  both 
cases  his  decisions  were  reversed  by  Lord  Brougham,  who 
held  that  the  assignments  were  vaUd.  1  Sug.  Pow.  202. 
(Woodmeston  v.  Walker,  2  Russ.  &  M.  197;  Brown  v.  Pocock, 
2  Russ.  &  M.  210.) 

It  is  clear,  therefore,  that  all  the  dispositions  which  Martha 
Bradley  made  of  her  separate  estate  before  her  intermarriage 
with  the  defendant  are  vaUd,  and  did  not  constitute  any  sepa- 
rate estate  in  her  at  the  time  she  entered  into  the  coverture. 
And  this  includes  Chloe  and  Richard,  and  the  other  issue  of 
Chloe.  She  sold  Peter,  as  she  had  a  right  to  do.  With  the 
purchase  money  of  Peter,  the  chancellor  says,  (he  is  satisfied 
from  the  evidence),  she  bought  Chloe  and  Richard.  But  she 
took  the  title  in  her  own  name,  discharged  of  all  trust,  or 
restriction,  thus  renoimcing  the  separate  estate.  These  negroes 
were  never  a  part  of  the  separate  estate,  and  the  marital  rights 
attached  upon  them.  B.ut  the  chancellor  says,  "the  defendant 
admits  that,  after  the  marriage,  he  received  several  small  sums 
of  money,  appearing  by  proof  to  be  about  $300,  represented  to 
be  on  account  of  his  wife's  share  of  her  father's  estate;  but 
alleges  that  the  whole  was  expended  during  the  coverture. " 

Upon  this  state  of  facts,  the  question  is  raised,  whether  the 
separate  use  does  not  continue  as  to  that  portion  of  the  estate 
which  was  not  disposed  of  by  the  wife  while  sole,  and  which  was 
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received  by  the  husband  after  the  marriage?  And  if  so,  is  the 
husband  who  has  received  the  same  Uable  to  account?  It  is 
asked  with  much  plausibility  and  force,  if  the  woman,  while  sole, 
can  sell  or  even  give  away  her  separate  estate,  why  may  not  the 
husband  take  it  as  a  purchaser  for  valuable  consideration? 
"Has  the  court  any  authority  to  alter  the  nature  of  that  prop- 
erty on  her  subsequent  marriage,  and  limit  the  gift  so  as  to 
exclude  the  rights  of  the  husband?  "  Coleridge  Sol.  in  TuUett  v. 
Armstrong,  1  Bev.  11. 

The  principle  asserted  in  the  foregoing  proposition  is  not 
without  the  support  of  authority.  Massey  v.  Parker,  2  My.  & 
K.  174;  Newton  v.  Reid,  4  Sim.  141.  It  seems  at  no  late  day  to 
have  been  a  disputed  question  in  the  English  Court  of  Chan- 
cery. 1  Mad.  Ch.  473;  Pawlet  v.  Delaval,  2  Ves.  Sen.  679; 
Clinton  v.  Hooper,  5  Bro.  C.  R.  201 ;  Lynn  v.  Ashton,  1  Russ.  & 
M.  188.  It  would  be  proper  here  to  remark  that  between  the 
law  of  England  and  that  of  South  Carolina  there  is  an  impor- 
tant distinction  as  to  the  power  of  a  married  woman  over  her 
separate  estate.  Whilst  in  the  former  country  the  wife  has  all 
the  rights  incident  to  property,  with  the  absolute  power  of  dis- 
posal, even  in  favor  of  her  own  husband,  except  so  far  as  she  is 
restricted  by  the  instrument  which  creates  the  estate;  in  this 
state,  the  wife  having  a  separate  estate,  has,  during  coverture, 
no  power  of  alienation  over  the  property  further  than  she  is 
authorized  by  the  instrument  under  which  she  derives  it.  With- 
out bearing  in  mind  this  distinction,  the  English  cases  upon  this 
interesting  subject  will  not  be  so  well  understood.  Thus  they 
hold  there  that  a  married  woman,  having  a  separate  estate 
without  any  restraint  upon  the  power  of  disposal,  may  do  with 
it  as  she  pleases;  may  exercise  all  the  rights  of  ownership.  It  is 
otherwise  where  there  is  a  restraint  upon  aUenation.  In  such 
instances,  the  wife,  in  her  use  of  the  estate,  must  conform  to  the 
conditions  which  the  restraint  imposes  upon  her.  It  is  the 
latter  class  of  cases  that  will  apply  in  questions  arising  in  our 
courts,  where  the  restraint  exists  in  all  cases  of  separate  estate 
where  power  is  not  given  to  the  wife;  and  such  restraint  is 
implied  from  the  nature  of  the  estate.  In  Squire  v.  Dean,  4  Bro. 
C.  C.  326,  it  was  held,  that  if  the  husband  is  permitted  by  the 
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wife  to  receive  her  separate  estate,  and  it  is  applied  to  the 
maintenance  of  the  family,  she  will  be  presimaed  to  have 
assented  to  such  appUcation  of  it.  And  in  Beresford  v.  The 
Archbishop  of  Armagh,  13  Sim.  643,  it  was  held,  that  if  the 
husband  receives  the  wife's  separate  estate,  and  the  fact  be 
known  to  the  wife  without  the  assertion  of  any  claim  or  objec- 
tion on  her  part,  a  gift  to  the  husband  will  be  presumed. 

The  defendant,  Robert  Bradley,  says,  by  way  of  defence, 
that  the  portion  of  the  separate  estate  of  his  wife  received  by 
him  was  expended  during  the  coverture.  It  does  not  appear 
that  it  was  expended  in  support  of  the  family;  nor  by  the 
express  or  implied  assent  of  the  wife.  And  even  by  the  English 
case  the  husband,  imder  such  circumstances,  would  be  held  to 
account  on  the  death  of  the  wife.  But  conceding  that  it  was 
satisfactorily  proved,  that  the  property  was  expended  for  the 
support  of  the  wife,  or  was  actually  given  by  her  to  the  husband, 
or  to  a  stranger,  the  principle  of  the  class  of  cases  last  referred  to 
will  not  apply  in  this  state.  Those  are  cases  in  which  the  wife's 
power  over  her  separate  estate  was  not  restricted.  They  are 
not  in  point  here,  where  the  wife  can  in  no  case  sell,  or  give,  her 
separate  estate,  imless  it  be  coupled  with  a  power  of  disposal 
or  appointment  to  uses. 

When  a  feme  sole  has  a  separate  estate,  with  restraint  upon 
alienation,  in  England,  or  without  it  in  this  state  (where  the 
restraint  is  always  implied),  though  the  restriction  be  sus- 
pended, and  the  power  of  alienation  exists  unfettered,  while  she 
is  a  discovert,  as  soon  as  she  marries,  the  restraint  is  called  into 
activity,  and  operates  to  the  exclusion  of  the  marital  rights. 
This  doctrine  was  fully  recognized  in  Tullett  v.  Armstrong,  1 
Beav.  1.  And  on  appeal  it  was  affirmed  by  Lord  Cottenham, 
s.  c,  4 My.  &  Cr.  377,  392.  It  would  seem,  however,  that  "the 
moment  she  becomes  again  single,  the  separate  use,  and  the 
restraint  in  anticipation,  will  both  cease,  though  still  capable  of 
revival,  and  subject  to  extinction,  upon  subsequent  marriages, 
and  subsequent  discovertures,  toties  quoties."  McQ.,  H.  &  W. 
314;  Jones  v.  Salter,  2  Russ.  &  M.  208;  Barton  v.  Briscoe,  Jac. 
603.  In  Clark  v.  Jacques,  1  Beav.  36,  an  annuity  was  given 
by  will  to  Sarah  Grace  Hitchcock,  who  was  a  feme  sole,  at  the 
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death  of  the  testator,  to  her  separate  use,  and  with  a  restraint 
upon  aUenation.  After  the  death  of  the  testator,  Sarah  Grace 
Hitchcock  intermarried  with  Thomas  Jacques,  who  died  leav- 
ing Sarah  Grace  surviving  him.  She  afterwards  intermarried 
with  Richard  Hitchcock.  The  said  Richard  Hitchcock  and 
Sarah  Grace  Hitchcock  having  sold  the  annuity  to  one  Ireneus 
Mahew,  united  in  a  petition  to  the  court  for  a  confirmation  of 
the  sale.  No  disposition  of  the  annuity  was  made  while  she  was 
discovert.  Lord  Langdale,  master  of  the  rolls,  refused  the 
petition,  holding  that  the  separate  use  with  restraint  against 
alienation  attached  upon  the  estate  during  the  second  cover- 
ture. See  Scarborough  v.  Borman,  1  Beav.  34;  Dixon  v.  Dixon, 
1  Beav.  40. 

The  reason  why  a  feme  sole  having  a  separate  estate,  even 
with  a  restraint  upon  alienation,  may  sell,  or  give  it  to  a 
stranger,  and  yet  the  husband  may  not  take  it  as  a  purchaser 
upon  the  valuable  consideration  of  marriage,  has  been  placed 
upon  various  grounds.  The  distinction  is  anomalous.  By 
some  it  has  been  attempted  to  be  based  upon  the  assent  tacitly 
given  by  the  husband  when  he  marries  a  woman  with  a  separate 
estate.  Lord  Cottenham  in  TuUett  v.  Armstrong,  4  My.  &  Cr. 
404.  But  as  reasoned  by  his  lordship,  resting  the  claim  of  the 
wife  upon  such  assent  of  the  husband,  it  is  assumed  that  with- 
out such  assent  it  would  not  exist.  Neither  could  the  assent  of 
the  husband  be  implied  without  notice  of  the  settlement,  and 
thus  would  be  raised  an  issue  of  fact  as  to  the  notice  in  almost 
every  case.  Based  upon  such  grounds,  the  protection  which 
this  court  could  give  to  the  separate  estates  of  married  women 
would  be  very  inadequate  and  uncertain.  Others  have  sup- 
posed the  title  of  the  husband  as  a  purchaser  to  be  defective, 
because  the  title  is  not  consummated  until  the  solemnization  of 
the  marriage;  after  which,  the  wife  is  incompetent  to  contract, 
or  to  confer  title,  by  reason  of  the  coverture.  This  reason  is  also 
illogical  and  inconsistent;  for  by  the  same  process  of  reasoning  it 
could  be  shown  that  the  wife  would  be  incompetent  by  her 
marriage  to  confer  title  upon  her  husband  of  her  chattels  in 
possession.  The  doctrine  must  be  allowed  to  be  an  anomaly 
: — ^ap  exception  to  tfep  usual  incidents  of  property — a  creature  of 
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the  court  of  equity,  adopted  for  the  preservation  of  the  separate 
estates  of  married  women,  without  which  they  would,  in  many 
instances,  be  endangered  and  destroyed  by  the  marital  power 
and  influence.  It  is  surely  within  the  competency  of  a  court, 
wliere  the  idea  of  separate  estates  originated,  and  where  rights 
under  them  are  enforced,  contrary  to  the  rights  of  the  husband 
as  recognized  in  courts  of  law,  to  modify  the  rules  regulating 
such  estates,  and  to  amplify  their  defences,  so  that  they  may  be 
effectually  preserved  for  the  purposes  for  which  they  are 
created.  Besides  this,  the  aim  of  the  donor  in  creating  a  sepa- 
rate estate  is  always  directed  against  the  marital  rights.  With- 
out marriage,  no  such  estate  would  be  created;  neither  could  it 
be.  It  can  only  exist  in  the  marriage  state;  for,  otherwise,  it  has 
no  meaning.  The  court,  therefore,  simply  carries  out  the 
intentions  of  the  donor,  and  the  purpose  of  this  institution, 
when  it  considers  a  /eme  sole  competent  to  dispose  of  her  sepa- 
rate estate  while  she  is  sole;  and  if  not  so  alienated,  in  disallow- 
ing the  marital  rights  of  the  husband  after  the  marriage. 

The  sum  for  which  the  defendant  will  be  responsible,  under 
the  foregoing  principles,  will  be  small;  not  exceeding  $300,  if  so 
much.  The  solicitor  for  the  defendant,  in  this  branch  of  the 
case,  has  quoted  the  law  maxim,  "de  minimis  non  curat  lex." 
The  maxim  has  never  appUed  to  money  demands.  Nor  do  I 
know  that  the  sum  in  controversy  would  be  regarded  by  the 
parties  claiming  it  as  insignificant.  Be  this  as  it  may,  we  are 
not  at  liberty  to  withhold  a  remedy  for  the  enforcement  of  any 
claim,  however  small,  which  is  presented  in  proper  form,  and  to 
which  the  party  claiming  is  entitled  by  the  law  of  the  land. 

It  is  ordered  and  decreed  that  the  circuit  decree  be  modified. 
It  is  further  ordered  that  the  defendant  is  liable  to  account  to 
the  administrator  of  his  deceased  wife,  Sarah  Bradley,  for  all 
sums  of  money  and  choses  in  action;  also,  for  all  other  property 
of  the  testator,  other  than  that  which  was  consumed  in  the  use, 
and  which  have  come  into  the  hands  of  the  said  defendant  dur- 
ing his  coverture  with  the  said  Sarah  Bradley;  together  with 
interest  upon  the  value  of  the  same  from  her  death.  It  is 
further  ordered  and  decreed,  that  the  commissioner  take  an 
account  of  the  same,  and  report  to  the  Circuit  Court.-    In  all 
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other  respects  it  is  ordered  and  decreed,  that  the  circuit  decree 
be  aflSrmed,  and  the  appeal  be  dismissed. 

DtTNKiN  and  Wardlaw,  CC,  concurred. 

Johnston,  Ch.,  absent  at  the  hearing. 

Decree  modified. 

SPENCER,  C.  J.,  IN  JACQUES  ».  METHODIST  EPISCOPAL  CHURCH 
17  Johns.  (N.  Y.)  548,  578.— 1820 

The  question  is  whether  Mrs.  Jacques,  with  respect  to  her 
estate,  is  not  to  be  regarded  in  a  court  of  equity  as  a  /ewe  sole, 
and  may  not  dispose  of  it  as  she  pleases,  without  regard  to  her 
trustee;  there  being  nothing  in  the  deed  of  settlement  requiring 
the  consent  or  concurrence  of  her  trustee,  nor  any  negation  of 
an  unlimited  power  of  disposition  of  the  estate  by  her. 

I  have  examined  this  case  with  the  unfeigned  respect  which  I 
always  feel  for  the  learned  chancellor,  who  has  denied  the  right 
of  Mrs.  Jacques  to  dispose  of  her  estate,  without  the  consent  or 
concurrence  of  her  trustee;  and  I  am  compelled  to  dissent  from 
his  opinion  and  conclusions.  From  the  year  1740,  until  1793 
(with  the  single  exception  of  the  opinion  of  Lord  Bathurst  in 
Hulme  V.  Tenant,  which  occurred  in  1778,  and  in  which  case  a 
rehearing  was  granted  by  Lord  Thurlow,  and  the  opinion  re- 
versed), there  is  an  imbroken  current  of  decisions,  that  a  feme 
covert,  with  respect  to  her  separate  estate,  is  to  be  regarded  in  a 
court  of  equity  as  a,  feme  sole,  and  may  dispose  of  her  property 
without  the  consent  or  concurrence  of  her  trustee,  unless  she  is 
specially  restrained  by  the  instrument  under  which  she  acquires 
her  separate  estate.  There  were  nearly  twenty  cases  decided  by 
Lord  Hardwicke  and  Lord  Thurlow,  containing  the  principle  I 
have  stated,  and  which  I  shall  not  weary  the  patience  of  the 
court  by  citing.  The  case  of  Sockett  v.  Wray  (4  Br.  Ch.  C.  483), 
before  Sir  R.  P.  Arden  (Master  of  the  Rolls),  in  1793,  was  the 
first  case  to  break  the  continuity  of  decisions.  This  formed  a 
precedent  for  the  case  of  Hyde  v.  Price  (3  Vesey,  jun.  437),  then 
followed  the  cases  of  Whistler  v.  Newman  (4  Vesey,  jun.  129), 
and  Mores  v.  Huish  (5  Vesey,  jun.  692),  decided  by  Lord 
Loughborough.    In  WTiistler  v.  Newman,  Lord  Loughborough 
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admitted  that  the  Qases  had  gone  the  length,  and  that  he  was 
bound  by  them,  that  if  a  married  woman  has  separate  property, 
she  may  dispose  of  it,  and  the  trustees  were  bound  to  follow  her 
disposition.  In  Mores  v.  Huish,  his  lordship  distinguished  it 
from  the  preceding  cases.  These  cases  are  succeeded  by  many 
others,  after  Lord  Eldon  became  chancellor,  in  which  he 
restored  the  law  to  its  first  and  ancient  principle.  In  the  case  of 
Parkes  v.  White  (11  Vesey,  jun.  209),  he  reviewed  all  the  cases, 
and  strongly  intimated,  that  the  decision  in  Whistler  v.  Newman 
was  in  opposition  to  all  the  authorities  for  a  century.  He  laid 
down  the  rule  to  be,  that  a  married  woman,  having  an  estate  to 
her  Separate  use,  is  capable  of  disposing  of  it,  provided  the 
transaction  is  free  from  fraud,  and  no  unfair  advantage  is  taken 
of  her. 

The  mistake  into  which  I  think  the  chancellor  has  fallen, 
consists  in  considering  Mrs.  Jacques  restrained  from  disposing 
of  her  estate  ia  any  other  way  than  that  mentioned  in  the  deed 
of  settlement.  The  cases,  in  my  apprehension,  are  cl^rly 
opposed  to  this  distinction;  and  I  am  entirely  satisfied,  that 
the  established  rule  in  equity  is,  that  when  A  feme  covert,  hav- 
ing separate  property,  enters  into  an  agreement,  and  sufficiently 
indicates  her  intention  to  aflfect  by  it  her  separate  estate,  when 
there  is  no  fraud  or  vuifair  advantage  taken  of  her,  the  court 
of  equity  will  apply  it  to  the  satisfaction  of  such  an  engagement. 
This  was  the  principle  adopted  by  Lord  Hardwicke,  in  Grizby 
V.  Cox  (1  Vesey,  senr.  517),  and  the  same  doctrine  prevailed 
in  Pybus  v.  Smith,  Ellis  v.  Atkinson,  and  in  Newman  v.  Car- 
tony  (3  Br.  Ch.  C.  340,  346).  In  Pybus  v.  Smith,  Lord  Thur- 
low  observed,  if  a  feme  covert  sees  what  she  is  about,  the  court 
allowed  of  the  alienation  of  her  separate  property.  The  same 
principle  was  adopted  in  Fettiplace  v.  Gorges  (3  Br.  Ch.  C. 
8;  1  Vesey,  jim.  46),  and  in  Wagstaff  v.  Smith  (9  Vesey,  jun. 
520.)  It  seems  to  me  that  the  power  reserved  to  Mrs.  Jacques, 
by  the  deed,  has  been  misconceived;  I  imderstand  it,  that  dur- 
ing her  life,  her  estate  is  to  be  at  her  absolute  disposal,  with  a 
fiu-ther  power  to  grant  and  devise  it  by  her  last  will  and  testa- 
ment; but  if  the  power  of  disposition  was  specifically  pointed 
out,  it  would  not  preclude  the  adoption  of  any  mode  of  disposi- 
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tion,  unless  there  were  negative  words  restraining  the  exercise 
of  the  power,  but  in  the  very  mode  pointed  out. 

Chancellor  Dessaussure,  in  3  Equity  Reports  of  cases  de- 
termined in  South  Carolina,  p.  427,  has,  with  great  ability, 
examined  all  the  cases  upon  this  subject,  and  arrived  at  the 
conclusion  I  have  formed.  It  is  true  that  his  opinion,  and  that 
of  Chancellor  Thompson,  who  concurred  with  him,  were  over- 
ruled by  the  three  other  chancellors;  but  it  was  on  the  express 
groimd  that  the  question  was  res  nova  in  that  state,  and  that 
they  were  not  bound  by  decisions  in  England  in  consequence 
of  a  colonial  statute  of  1721.  And  those  who  differed  in  opinion 
from  Chancellor  Dessaussure,  admit  that  his  opinion  was  in 
conformity  with  the  English  decisions. 

COONEY  V.  WOODBURN 
33  Md.  320.— 1870 

Alvby,  J.  The  question  in  this  case  arises  upon  the  effect  of 
a  clause  in  the  will  of  Patrick  Cooney,  who  died  in  September, 
1849.    The  will  was  made  in  April,  1849. 

The  testator  left  several  children  surviving  him,  and  among 
them  Eleanor  B.,  the  appellant's  intestate,  to  whom  was  be- 
queathed, by  her  father,  certain  leasehold  property  in  the  city 
of  Baltimore,  for  her  sole  and  separate  use  and  benefit,  without 
being  subject  to  the  control  or  disposal,  or  liable  for  the  debts, 
of  her  husband,  if  she  should  thereafter  marry;  and  such  of  the 
testator's  property  as  passed  to  his  daughter  Eleanor  B.,  imder 
the  residuary  clause  of  the  will,  was  also  declared  to  be  for  her 
sole  and  separate  use  and  benefit,  independent  of  the  control 
or  disposal  of  her  husband,  if  she  should  marry.  At  the  time 
of  the  death  of  the  testator,  the  daughter,  Eleanor  B.,  was  un- 
married; but  she  became  possessed  of  the  property  bequeathed 
to  her  by  her  father's  will,  aad  in  August,  1854,  was  married 
to  Charles  H.  Woodbum,  the  testator  of  the  appellees.  She 
died  intestate,  and  without  issue,  in  1864,  her  husband  sur- 
viving her.  Her  property  was  all  taken  possession  of  by  the 
surviving  husband,  without  administration;  and  in  August, 
1866,  he  died,  leaving  a  will,  by  which  he  gave  his  property 
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to  his  mother,  one  of  the  appellees,  and  David  E.  Woodbum, 
his  brother,  became  administrator  of  his  estate.  In  1867, 
George  A.  Cooney,  the  appellant,  obtained  letters  of  adminis- 
tration upon  the  estate  of  his  sister,  Eleanor  B.  Woodbm-n, 
and  in  his  character  of  administrator  claimed  the  property 
that  had  been  bequeathed  to  his  intestate  by  her  father,  and 
which  had  passed  into  the  possession  of  her  surviving  husband 
at  the  time  of  her  death.  The  bill  in  this  case  is  filed  to  enforce 
that  claim.  And  the  single  question  argued  on  this  appeal  is, 
whether  the  personal  property  of  the  wife  limited  to  her  sole 
and  separate  use  by  her  father's  will,  passed,  upon  her  death 
intestate  land  without  issue,  to  her  husband,  iq  his  own  right, 
or  to  her  administrator? 

It  is  contended  on  the  part  of  the  appellant  that,  according 
to  the  iatention  of  the  testator,  as  manifested  in  the  terms  of  his 
will,  the  daughter  took  the  estate  bequeathed  to  her  as  feme 
sole,  and  that  she  bore  that  relation  to  it  during  life,  notwith- 
standing her  marriage,  and  that  all  the  marital  rights  of  the 
husband  were  excluded,  as  well  after  the  death  of  the  wife  as 
before,  and  that,  consequently,  the  property  devolved  on  the 
appellant  as  administrator  of  the  wife;  while  on  the  part  of 
the  appellees  it  is  contended  that  during  the  coverture 
the  marital  rights  of  the  husband  in  the  property  were  only 
suspended,  and  that  upon  the  death  of  the  wife,  the  separate 
quaUty  of  the  property  ceased,  and  the  marital  rights  of  the 
husband  attached,  as  if  the  separate  use  had  never  been  de- 
clared. 

In  determining  the  question  it  is  important  to  observe  the 
terms  in  which  the  bequests  were  made.  They  gave  the  prop- 
erty to  the  legatee,  then  a  single  woman,  for  her  sole  and  sepa- 
rate use,  without  being  subject  to  the  control  or  disposition  of 
her  future  husband,  but  without  any  limitation  over  whatever, 
or  the  employment  of  any  terms  to  indicate  how  the  property 
was  to  pass  on  the  death  of  the  daughter;  nor  is  there  any  lim- 
itation as  to  the  mode  or  assignment  or  appointment.  The 
legatee  was  clothed,  therefore,  with  general  power  of  aliena- 
tion as  feme  sole,  both  before  and  after  marriage.  Cooke  v. 
Husbands,  11  Md.  492. 
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The  separate  estate,  the  mere  creature  of  a  court  of  equity, 
is  allowed  and  maintained  for  the  benefit  and  protection  of  the 
wife,  against  the  improvidence  and  misfortunes  of  the  husband, 
and  consequently  it  has  its  existence  and  operation  only  during 
the  period  of  coverture;  and  whilst  the  legatee  in  this  case  re- 
mained discovert  the  separate  estate  was  dormant  and  without 
effect,  though  it  was  capable  of  arising,  and  did  arise,  upon  the 
happening  of  the  marriage  contemplated  by  the  will;  and  upon 
the  termination  of  the  coverture  upon  the  death  of  the  wife, 
such  separate  estate  became  absolutely  void.  TuUett  v.  Arm- 
strong, 1  Beav.  1;  s,  c,  on  appeal,  4  Myl.  &  Cr.  397. 

It  was  certainly  competent  to  the  testator  to  have  not  only 
excluded  the  marital  rights  of  the  husband  during  the  cover- 
ture, but,  by  apt  terms,  to  have  carried  such  exclusion  beyond 
that  period,  and  excluded  them  altogether.  There  is  nothing, 
however,  in  the  terms  of  the  will  to  manifest  clearly  such  intent. 
The  husband  is  the  party  declared  by  law  to  be  entitled  in  the 
absence  of  some  clear  and  positive  limitation  to  exclude  him, 
and  if  the  separate  estate  terminated  with  the  death  of  his 
wife,  and  there  be  no  limitation  of  the  estate  inconsistent  with 
the  rights  of  the  husband,  who  other  than  the  husband  can 
be  entitled?  His  rights  were  simply  suspended,  in  reference 
to  this  particular  property,  during  coverture.  It  is  true,  the 
property  could  have  been  disposed  of  by  the  wife  by  virtue 
of  the  existence  of  the  separate  estate,  and  thus  the  husband's 
suspended  rights  could  have  been  entirely  defeated;  but  that 
not  having  been  done,  upon  the  death  of  the  wife,  those  rights 
were  revived  and  became  active. 

It  being  conceded  that  the  husband  would  be  entitled  to  the 
property  in  question,  if  it  were  not  for  the  effect  attributed  to 
the  will  of  Patrick  Cooney,  it  becomes  purely  a  question  of 
construction;  and  as  there  is  nothing  on  the  face  of  the  will, 
apart  from  the  usual  formula  of  declaring  the  separate  estate 
during  coverture,  it  follows  that  the  husband's  rights,  though 
suspended  up  to  the  time  of  the  death  of  the  wife,  have  not 
been  entirely  defeated.  The  will  making  no  disposition  of  the 
property  on  the  death  of  the  wife,  and  providing  only  for  her 
exclusive  dominion  over  it  during  coverture,  "the  right  of  the 
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husband,  as  survivor,  is  a  fixed  and  stable  right,  over  which 
the  court  has  no  control,  and  of  which  he  cannot  be  divested. 
The  settlement  cannot  be  extended,  by  construction,  beyond 
the  just  and  fair  import  of  its  provisions;  and,  clearly,  the 
court  cannot  create  a  settlement  or  disposition  of  property, 
in  violation  of  the  jvs  mariti  when  none  has  been  made  by  the 
party."  So  declared  Chancellor  Kent,  in  the  case  of  Stewart  v. 
Stewart,  7  Johns.  Ch.  Rep.  229;  and  the  reasoning  and  prin- 
ciple of  construction  of  that  case  have  been  fully  sanctioned 
and  approved  of  by  the  courts  of  this  state,  in  Ward  v.  Thomp- 
son, 6  Gill  &  John.  357;  Waters  v.  Tazewell,  9  Md.  291,  and 
Jones  V.  Brown,  1  Md.  Ch.  Dec.  191;  which  cases  govern  and 
control  this. 

Being  of  opinion  that  the  surviving  husband  was  entitled  to 
the  personal  property  of  his  wife  at  the  time  of  her  death,  we 
shall  affirm  the  decree  appealed  from,  with  costs  to  the  appel- 
lees. 

Decree  affirmed. 

JOHNSON  ».  VAIL 
14  N.  J.  Eq.  423.— 1862 

The  bill  is  filed  on  behalf  of  a  married  woman,  by  her  hus- 
band and  next  friend,  for  an  injunction  to  restrain  an  execution 
creditor  of  the  husband  from  selling  and  disposing  of  property 
claimed  to  be  the  separate  estate  of  the  wife. 

The  Chancellor.  ,  .  .  1.,  It  is  objected  that  the  hus- 
band is  a  necessary  party, to  the  bill.  The  bill  is  exhibited  and 
sworn  to  by  the  husband  as  the  next  friend  of  the  wife;  but  he 
is  not  joined  as  a  party  in  the  bill,  either  as  complainant  or 
defendant.  He  cannot  legally  be  joined  as  complainant,  his 
interest,  which  is  claimed  by  the  defendant,  being  adverse  to 
that  of  his  wife.  Persons  having  adverse  or  conflicting  in- 
terests in  reference  to  the  subject-matter  of  the  litigation  ought 
not  to  join  as  complainants  in  the  suit.  Davies  v.  Quarterman, 
4  Younge  &  Coll.  257;  Grant  v.  Van  Schoonhoven,  7  Paige, 
257;  Alston  v.  Jones,  3  Barb.  Ch.  R.  400. 

And  if  the  husband  and  wife  join  in  a  suit  as  plaintiffs,  or 
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in  an  answer  as  co-defendants,  it  will  be  considered  as  the  suit 
or  the  defence  of  the  husband  alone;  and  it  will  not  prejudice 
a  future  claim  by  the  wife  in  respect  of  her  separate  interest, 
nor  will  the  wife  be  boimd  by  any  of  the  allegations  therein 
in  any  future  litigation.  Pawlet  v.  Delaval,  2  Ves.  sen.  666; 
Mole  V.  Smith,  1  Jac.  &  W.  648;  Hughes  v.  Evans,  1  Sim  &  Stu. 
185;  Reeve  v.  Dalley,  2  Ibid,  464;  Wake  v.  Parker,  2  Keen,  73; 
England  v.  Downs,  1  Beavan,  96;  Sigel  v.  Phelps,  7  Simons, 
239;  Owden  v.  Campbell,  8  Simons,  551;  1  Daniell's  Ch.  Prac. 
142. 

And  m  suit  by  the  wife  for  her  separate  estate,  the  husband  is 
a  necessary  defendant.  S.  A.  and  Thorby  v.  Yeats,  1  Yoimge  & 
CoU.  438. 

But  the  practice,  where  the  husband  unites  with  the  wife, 
is  not  to  dismiss  the  bill,  but  to  give  permission  to  the  wife  to 
amend  by  adding  a  next  friend  and  making  the  husband  a 
defendant.  England  v.  Downs,  1  Beaven,  96;  Wake  v.  Parker, 
2  Keen,  73. 

Or,  where  no  objection  is  interposed,  to  decree  the  fund  to 
be  paid  to  a  trustee  for  the  use  of  the  wife.  Griffith  v.  Wood, 
2  Vesey,  452;  Simons  v.  Horwood,  1  Keen,  7;  Sigel  v.  Phelps,  7 
Simons,  239. 

In  Bein  and  Wife  v.  Heath,  6  Howard,  228,  it  was  held,  by 
the  Supreme  Court  of  the  United  States,  that  it  was  no  ob- 
jection to  a  bill  filed  in  relation  to  the  separate  property  of  the 
wife,  that  the  husband  is  made  a  party  to  it  with  the  wife.  In 
delivering  the  opinion  of  the  court,  Mr.  Justice  McLean  said: 
"Where  the  wife  complains  of  the  husband  and  asks  relief 
against  him,  she  must  use  the  name  of  some  other  person  in  pros- 
ecuting the  suit;  but  where  the  acts  of  the  husband  are  not 
complained  of,  he  would  seem  to  be  the  most  suitable  person 
to  unite  with  her  in  the  suit.  This  a  matter  of  practice  within 
the  discretion  of  the  court.  It  is  sanctioned  in  the  sixty-third 
section  of  Story's  Equity  Pleadings,  and  by  Fonblanque."  In 
some  of  the  earlier  editions  of  Story's  Equity  Pleadings,  the 
practice,  as  stated  by  Mr.  Justice  McLean,  was  certainly 
sanctioned  by  the  language  of  the  section  referred  to.  It  is 
stated  to  be  the  ordinary  practice,  at  least  for  conformity's 
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sake,  in  suits  by  or  against  the  wife  in  regard  to  her  separate 
property,  to  join  the  husband  as  a  party  plaintiff  or  defendant. 
But  in  the  more  recent  editions  of  the  treatise  the  phraseology 
of  the  section  is  materially  changed,  with  the  very  design  of 
guarding  against  misapprehension,  and  conforming  it  to  the 
well-settled  rule  of  the  English  courts  of  equity.  The  rule  is 
stated  thus:  "In  practice,  where  the  suit  is  brought  by  the  wife 
for  her  separate  property,  the  husband  is  sometimes  made  a 
co-plaintiff.  But  this  practice  is  incorrect,  and  in  all  such  cases 
she  ought  to  sue  as  sole  plaintiff  by  her  next  friend,  and  the 
husband  should  be  made  a  party  defendant,  for  he  may  con- 
test that  it  is  her  separate  property,  and  the  claim  may  be  in- 
compatible with  his  marital  rights."  Story's  Eq.  PL  (6th  ed.), 
sec.  63  ■  .     ■     .^ 

'  "In  general,  therefore,  where  the  suit  relates  to  the  separate  property  of 
the  wife,  it  is  necessary  that  the  bill  should  be  filed  in  her  name,  by  her  next 
friend,  otherwise,  the  defendant  may  demur,  upon  the  ground  that  the  wife 
might  at  any  future  time  institute  a  new  suit  for  the  same  matter,  and  that, 
upon  such  new  suit  being  instituted,  a  decree  in  a  cause  over  which  her  hus- 
band had  the  exclusive  control  and  authority,  would  not  operate  as  a  valid 
bar  against  her  subsequent  claim.  Where,  however,  the  suit  is  for  a  chose  in 
action  of  the  wife,  not  settled  to  her  separate  use,  the  defendant  cannot  object 
to  the  husband's  suing  jointly  with  her  as  co-plaintiff;  nor  will  her  right  to  a 
settlement  be  prejudiced  by  the  fact  of  her  husband  being  so  joined  with  her 
in  the  suit. 

"  Where  the  wife  sues  by  her  next  friend,  the  husband  must  stUl  be  a  party, 
and  it  is  usual  to  make  tiim  a  defendant;  but  a  husband  having  no  adverse 
interest  to  his  wife,  may  be  made  a  co-plaintiff. 

"As  a  wife  may  sue  her  husband  in  respect  of  her  separate  property,  so  may 
a  husband  in  a  similar  case  sue  his  wife.  Such  suit,  however,  can  only  be  in 
respect  to  his  wife's  separate  estate;  for  a  husband  cannot  have  a  discovery  of 
his  own  estate  against  his  wife.  In  those  cases  where  it  is  necessary  that  a 
suit  respecting  the  property  of  a  married  woman  should  be  instituted  against 
her  husband,  or  that  the  husband  should  be  one  of  the  defendants:  as  the  wife, 
being  under  the  disability  of  coverture,  cannot  sue  alone,  and  she  cannot  sue 
under  the  protection  of  her  husband,  she  must  seek  other  protection,  and  the 
bill  must  be  exhibited  in  her  name,  by  her  next  friend,  who  is  named  as  such 
in  the  bill,  as  in  the  case  of  an  infant.  A  bill,  however,  cannot,  as  in  the  case 
of  an  infant,  be  filed  by  a  next  friend  on  behalf  of  a  married  woman,  without 
her  consent;  and  if  a  suit  should  be  so  instituted,  upon  special  motion,  sup- 
ported by  .her  affidavit  of  the  matter,  it  will  be  dismissed." — Daniel's 
Chancery  Pkactice,  4th  Am.  Ed.,  vol.  1,  pp.  109-10. 
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The  Wife's  Statutory  Separate  Estate 

ANKENEY  v.  HANNON 
147  U.  S.  118.-1892 

This  was  a  suit  in  equity  to  charge  the  separate  estate  of  a 
married  woman  with  the  payment  of  certain  notes  of  which 
her  husband  was  one  of  the  makers,  such  estate  having  been 
acquired  subsequently  to  their  execution.  It  arose  out  of  the 
following  facts :  On  the  25th  of  March,  1880,  Joseph  E.  Hahnon, 
Clara  M.  Hannon,  and  William  H.  Hannon,  executed  their 
three  promissory  notes,  aggregating  $14,969.31,  dated  at 
Xenia,  Ohio,  and  payable  to  the  order  of  Joseph  E.  Hannon, 
one  of  the  makers.  They  were  subsequently  transferred  to 
the  complainants  before  maturity  for  a  valuable  consideration. 
Clara  M.  Hannon  is  the  wife  of  Joseph  E.  Hannon,  and  at  the 
time  the  notes  were  signed  she  possessed  a  small  separate  es- 
tate; and  in  each  of  the  notes  she  inserted  the  following  pro- 
visions: "Mrs.  Clara  M.  Hannon  signs  this  note  with  the  in- 
tention of  charging  her  separate  estate  both  real  and  personal." 

The  case  thus  presented  the  single  question,  whether  the 
separate  estate  of  the  wife,  Mrs.  Clara  M.  Hannon,  acquired 
by  her  by  inheritance  from  her  father,  in  1882,  was  charge- 
able with  the  payment  of  the  notes  described,  executed  and 
delivered  by  her  and  others  in  March,  1880. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

At  common  law,  a  married  woman  is  disabled  from  executing 
any  promissory  notes,  either  alone  or  in  conjunction  with  her 
husband.  A  note  or  other  contract  signed  by  both  is  the  ob- 
ligation of  the  husband  alone.  And  in  the  absence  of  legisla- 
tion a  separate  estate  to  her  can  only  be  created  by  convey- 
ance, devise,  or  contract,  and  remedies  against  ssuch  estate  can 
only  be  enforced  in  equity.  At  the  time  Mrs.  Hannon  signed 
the  notes  in  controversy,  married  women  in  Ohio  were  subject 
to  their  common-law  disabilities,  except  with  respect  to  cer- 
tain statutory  contracts,  and  had  power  to  charge  their  sep- 
arate estate  only  in  accordance  with  the  ordinary  rules  of 
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equity.  Subsequently,  in  1884,  the  laws  of  Ohio  were  amended, 
authorizing  married  women,  during  covertiure,  to  contract  to 
the  same  extent  and  in  the  same  manner  as  if  they  were  un- 
married. (Amendatory  sections  Rev.  Stats.,  3108,  3109,  3110 
and  3111.)  And  in  March,  1887,  it  was  further  provided  that 
"a  husband  or  wife  may  enter  into  any  engagement  or  transac- 
tion with  the  other,  or  with  any  other  person,  which  either 
might  if  immarried;  subject,  in  transactions  between  them- 
selves, to  the  general  rules  which  control  the  actions  of  persons 
occupying  confidential  relations  with  each  other."  But  at  the 
time  the  notes  in  question  were  signed  by  Mrs.  Hannon  the 
rights  and  liabihties  of  married  women  in  Ohio,  so  far  as  they 
differed  from  the  doctrine  of  the  common  law,  were  determined 
by  the  following  sections  of  the  Revised  Statutes  which  em- 
bodied the  provisions  of  the  act  known  as  the  Keys  act,  passed 
April,  1861.    These  sections  are  as  follows: 

"Section  3108.  An  estate  or  interest,  legal  or  equitable,  in 
real  property  belonging  to  a  woman  at  her  marriage,  or  which 
may  have  come  to  her  during  coverture,  by  conveyance,  gift, 
devise  or  inheritance,  or  by  purchase  with  her  separate  means 
or  money,  shall,  together  witJi  all  the  rents  and  issues  thereof, 
be  and  remain  her  separate  property,  and  under  her  control; 
and  she  may,  in  her  own  name,  during  coverture,  make  con- 
tracts for  labor  and  materials  for  improving,  repairing  and 
cultivating  the  same,  and  also  lease  the  same  for  any  period 
not  exceeding  three  years.  This  section  shall  not  affect  the 
estate  by  the  curtesy  of  a  husband  in  the  real  property  of  his 
wife  after  her  decease;  but  during  the  hfe  of  such  wife,  or  any 
heir  of  her  body,  such  estate  shall  not  be  taken  by  any  process 
of  law  for  the  payment  of  his  debts,  or  be  conveyed  or  incum- 
bered by  him,  unless  she  joins  therein  with  him  in  the  manner 
prescribed  by  law  in  regard  to  their  own  estate. 

"Section  3109.  The  personal  property,  including  rights  in 
action,  belonging  to  a  woman  at  her  marriage,  or  coming  to  her 
during  coverture,  by  gift,  bequest  or  inheritance,  or  by  pur- 
chase with  her  separate  money  or  means,  or  due  as  the  wages 
of  her  separate  labor,  or  growing  out  of  any  violation  of  her 
personal  rights,  shall,  together  with  all  income,  increase  and 
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profit  thereof,  be  and  remain  her  separate  property  and  under 
her  sole  control;  and  shall  not  be  Uable  to  be  taken  by  any 
process  of  law  for  the  debts  of  her  husband.  This  section  shall 
not  affect  the  title  of  the  husband  to  personal  property  reduced 
to  his  possession  with  the  express  assent  of  his  wife;  but  per- 
sonal property  shall  not  be  deemed  to  have  been  reduced  to 
possession  by  the  husband  by  his  use,  occupancy,  care  or  pro- 
tection thereof,  but  the  same  shall  remain  her  separate  prop- 
erty, unless,  by  the  terms  of  said  assent,  full  authority  is  given 
by  the  wife  to  the  husband  to  sell,  encumber  or  otherwise  dis- 
pose of  the  same  for  his  own  use  and  benefit. 

"Section  3110.  The  separate  property  of  the  wife  shall  be 
liable  to  be  taken  for  any  judgment  rendered  in  an  action 
against  husband  and  wife  upon  a  cause  existing  against  her  at 
their  marriage,  or  for  a  tort  committed  by  her  during  coverture, 
or  upon  a  contract  made  by  her  concerning  her  separate  prop- 
erty, as  provided  in  section  3108. 

"Section  3111.  A  married  woman,  whose  husband  deserts 
her,  or  from  intemperance  or  other  cause  becomes  incapaci- 
tated, or  neglects  to  provide  for  his  family,  may,  in  her  own 
name,  make  contracts  for  her  own  labor,  and  the  labor  of  her 
minor  children,  and  in  her  own  name  sue  for  and  collect  her  or 
their  own  earnings;  and  she  may  file  a  petition  against  her  hus- 
band, in  the  Court  of  Common  Pleas  of  the  coimty  in  which 
she  resides,  alleging  such  desertion,  incapacity  or  neglect,  and 
upon  proof  thereof  the  court  may  enter  a  judgment  vesting 
her  with  the  rights,  privileges  and  UabiUties  of  a  feme  sole,  as  to 
acquiring,  possessing  and  disposing  of  property,  real  and  per- 
sonal, making  contracts,  and  being  hable  thereon,  and  smng 
and  being  sued  in  her  own  name;  but  after  such  judgment  the 
husband  shall  not  be  liable  upon  any  contracts  so  made  by  her  in 
her  own  name,  or  for  any  tort  thereafter  committed  by  her." 

Sections  4996  and  5319  should  also  be  quoted,  as  they  are 
supposed  by  the  appellants  to  have  some  bearing  upon  the 
questions  presented. 

Section  4996  is  as  follows: 

"A  married  woman  cannot  prosecute  or  defend  by  her 
next  friend,  but  her  husband  must  be  joined  with  her,  unless 
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the  action  concerns  her  separate  property,  is  upon  her  writ- 
ten obligation,  concerns  business  in  which  she  is  a  partner,  is 
brought  to  set  aside  a  deed  or  will,  or  to  collect  a  legacy,  or  is 
between  her  and  her  husband." 

Section  5319  is  as  follows: 

"When  a  married  woman  sues  or  is  sued  alone,  like  proceed- 
ings shall  be  had,  and  judgment  may  be  rendered  and  en- 
forced as  if  she  were  unmarried,  and  her  separate  property 
and  estate  shall  be  liable  for  the  judgment  against  her,  but  she 
shall  be  entitled  to  the  benefit  of  all  exemptions  to  heads  of 
famiUes." 

These  last  two  sections  originally  were  parts  of  an  act  passed 
in  1874.  It  has  been  held  by  the  Supreme  Court  of  Ohio  that 
the  legislation  contained  in  these  provisions,  considered  either 
by  itself  or  in  connection  with  the  act  of  March  30, 1874,  the  pro- 
visions of  which  are  embraced  in  sections  4996  and  5319  of  the 
Revised  Statutes,  does  not  enlarge  the  capacity  of  married 
women  to  make  contracts  except  in  the  instances  specifically 
mentioned.  The  case  of  Levi  v.  Earl,  30  Ohio  St.  147,  maintains 
this  position,  after  an  elaborate  analysis  and  consideration  of 
the  legislation  on  the  powers  and  disabilities  of  married  women 
in  the  state.  That  case  was  decided,  it  is  true,  by  the  Supreme 
Court  Commission  of  Ohio  and  not  by  the  Supreme  Court  of 
the  state,  but  that  commission  was  appointed  by  the  governor 
of  the  state,  under  an  amendment  of  the  Constitution  adopted 
to  dispose  of  such  part  of  the  business  on  the  docket  of  the 
Supreme  Court  as  should,  by  arrangement  between  the  com- 
naission  and  the  court,  be  transferred  to  the  commission.  The 
amendment  declares  that  the  commission  shall  have  like  jiu-is- 
diction  and  power  in  respect  to  such  business  as  may  be  vested 
in  the  court.  A  decision  of  the  commission  upon  a  question 
properly  presented  to  it  in  a  judicial  proceeding  is,  therefore, 
entitled  to  the  like  consideration  and  weight  as  a  decision 
upon  the  same  question  by  the  com-t  itself,  and  is  equally 
authoritative. 

The  case  cited,  among  other  things,  adjudges  and  declares  (1) 
that  by  the  provisions  of  law  quoted  the  wife  is  authorized  to 
make  contracts  in  her  own  name  for  labor  and  materials  for 
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improving,  repairing  and  cultivating  her  separate  estate  as 
defined  by  them,  and  for  leasing  the  same  for  a  term  not  exceed- 
ing three  years,  and  that  upon  such  contracts  the  wife  is  liable 
to  an  action  at  law  and  to  a  judgment  and  execution  as  a  /erne 
sole,  but  that  all  her  other  engagements,  debts  or  obligations  are 
void  at  common  law,  the  same  as  before  the  adoption  of  the 
provisions  mentioned;  (2)  that  by  those  provisions  the  marital 
rights  of  the  husband  were  divested  as  to  the  wife's  general 
estate,  and  the  wife  was  invested  with  the  control  of  the  same, 
and  could  bind  it  not  only  by  the  contracts  which  she  was 
authorized  to  make  in  her  own  name,  but  to  the  same  extent  as 
she  could  charge  her  separate  estate  in  equity  before  the  provi- 
sions were  adopted;  (3)  that  the  power  of  a  court  of  equity  to 
charge  the  separate  estate  of  a  married  woman  as  existing  and 
exercised  before  those  provisions  were  adopted  still  existed  not 
only  as  to  such  separate  property,  but  also  as  to  her  separate 
property  as  defined  by  those  provisions,  except  as  to  such  con- 
tracts as  she  was  authorized  to  make  in  her  own  name,  upon 
which  a  remedy  at  law  was  given  by  the  statute. 

It  has  always  been  held  by  the  Supreme  Court  of  Ohio  that 
sections  4996  and  5319  of  the  Revised  Statutes,  which  embody 
the  provisions  of  the  act  of  March  30,  1874,  were  intended 
simply  as  an  amendment  to  the  Code  of  Civil  Procedure,  and 
did  not  affect  or  enlarge  the  rights  or  liabilities  of  married 
women,  but  related  merely  to  the  remedy.  Jenz  v.  Gugel,  26 
Ohio  St.  527;  Allison  v.  Porter,  29  Ohio  St.  136;  Avery  v.  Van- 
sickle,  35  Ohio  St.  270. 

The  powers  and  liabilities  of  married  women  not  being 
affected  in  any  particulars  except  those  mentioned,  by  the 
legislation  of  Ohio  previous  to  the  execution  of  the  notes  in 
controversy,  the  defendant,  Mrs.  Hannon,  did  not  charge  her 
subsequently  acquired  estate  at  law  for  their  payment,  when  she 
signed  them  in  connection  with  her  husband.  Even  if  under  the 
legislation  in  question  she  would,  by  the  decision  in  Williams 
V.  Urmston,  35  Ohio  St.  296,  which  is  said  to  qualify,  in  some 
respects,  the  decision  in  Levi  v.  Earl,  have  charged  at  law  her 
separate  estate  existing  at  the  time  of  the  execution  of  the  notes 
in  the  absence  of  the  express  statement  in  them  that  she  in- 
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tended  thus  to  charge  it,  there  is  nothing  in  the  legislative  pro- 
visions adopted  which  enlarges  her  power  at  law  to  charge  any 
future  acquired  estate.  The  question  then  remains  to  be  con- 
sidered whether  her  after  acquired  estate  is  chargeable  in 
equity.  That  is  to  be  determined  by  the  ordinary  rules  of 
equity,  and  we  think  it  is  clear  that  the  contracts  of  married 
women  are  not  chargeable  in  equity  upon  their  subsequently 
acquired  estates. 

The  separate  estate  of  a  married  woman,  as  we  have  stated, 
is,  in  the  absence  of  legislation  on  the  subject,  created  by  con- 
veyance, devise  or  contract.  Its  creation  gives  to  her  the  bene- 
ficial use  of  the  property  which  otherwise  would  not  be  brought 
under  her  control.  As  to  such  property  she  is  regarded  in  equity 
as  a  feme  sole,  and  it  was,  therefore,  formerly  held  that  her 
general  engagements,  though  not  personally  binding  upon  her, 
could  be  enforced  against  the  property.  This  doctrine,  how- 
ever, has  been  modified  in  modem  times.  It  is  now  held  that  to 
charge  her  separate  estate  with  her  engagement,  it  must  have 
been  made  with  an  intention  on  her  part  to  create  a  charge  upon 
such  estate;  that  is,  with  reference  to  the  property,  either  for  its 
improvement  or  for  her  benefit  upon  its  credit.  There  has  been 
much  divergency  of  opinion  and  some  conflict  both  in  the  courts 
of  England  and  of  this  country  as  to  what  is  necessary  to  es- 
tabUsh  such  intention  on  the  part  of  the  wife  to  charge  her 
separate  estate  for  her  contract.  It  is  conceded  that  there  must 
have  been  an  intention  on  her  part  to  effect  such  a  charge, 
otherwise  her  engagement  will  not  have  that  effect. 

The  numerous  decisions  in  the  High  Court  of  Chancery  of 
England  have  shown  this  divergency  and  conflict  in  a  marked 
degree.  Lord  Thurlow  placed  the  right  of  the  wife  to  charge  the 
property  upon  her  right  as  owner  to  dispose  of  it  without  other 
authority.  Huhne  v.  Tenant,  1  Bro.  C.  C.  16;  Fettiplace  v. 
Gorges,  3  Bro.  C.  C.  8.  But  this  theory  was  afterwards  rejected 
by  Lord  Loughborough,  who  denied  the  liabiUty  of  a  married 
woman's  separate  estate  for  her  general  parol  engagements,  and 
explained  the  previous  cases  upon  the  ground  that  the  securities 
which  the  wife  had  executed  operated  as  appointments  of  her 
separate  property.    Bolton  v.  Williams,  2  Ves.  jun.  138. 
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This  doctrine  proceeded  upon  the  assumption  that  the  wife's 
separate  estate  was  not  Uable  for  her  general  engagements,  but 
only  for  such  as  were  specifically  charged  in  writing  upon  it. 
This  theory  Lord  Brougham  rejected,  holding  that  there  was  no 
valid  distinctibn  between  a  written  security,  which  the  married 
woman  was  incapable  of  executing,  and  a  promise  by  parol,  and 
that  mere  parol  engagement  of  the  wife  was  equally  effective  to 
create  a  charge  as  her  bond  or  note.  Murray  v.  Barlee,  3  Myln 
&  K.  209. 

The  reasoning  of  Lord  Brougham  to  estabhsh  his  views  was 
afterwards  met  and  rejected  by  Lord  Cottenham.  Owens  v. 
Dickenson,  1  Craig  &  Ph.  48. 

The  Com^;  of  Appeals  of  New  York,  in  the  case  of  Yale  v. 
Dederer,  22  N.  Y.  450,  considered  very  fully  the  evidence  which 
would  be  required  to  charge  the  separate  estate  of  the  wife  upon 
her  contract,  and  in  its  examination  reviewed  the  various 
decisions  of  the  EngUsh  Court  of  Chancery,  pointing  out  their 
many  differences  and  conflicts,  and  placed  its  decision  upon  this 
ground,  that  such  estate  could  not  be  charged  by  contract 
unless  the  intention  to  charge  it  was  stated  in  the  contract  itself 
or  the  consideration  was  one  going  to  the  direct  benefit  of  the 
estate.  In  that  case  a  married  woman  signed  a  promissory 
note  as  a  surety  for  her  husband,  and  it  was  held,  though  it  was 
her  intention  to  charge  such  estate,  that  such  intention  did  not 
take  effect,  as  it  was  not  expressed  in  the  contract  itself. 

In  the  case  of  Willard  v.  Eastham,  15  Gray,  328,  335,  the  same 
question  was  elaborately  considered  by  the  Supreme  Judicial 
Court  of  Massachusetts.  In  that  case  a  debt  was  contracted  by 
a  married  woman  for  the  accommodation  of  another  person 
without  consideration  received  by  her,  and  it  was  held  that  the 
contract  could  not  be  enforced  in  equity  against  her  separate 
estate,  unless  made  a  charge  upon  it  by  an  express  instnmient. 
And  the  court  concludes,  after  a  full  consideration  of  the  sub- 
ject, by  observing  that  the  whole  doctrine  of  the  UabiUty  of  a 
married  woman's  separate  estate  to  discharge  her  general 
engagements  rests  upon  grounds  which  are  artificial  and  which 
depend  upon  implications  too  subtle  and  refined;  and  that  "the 
true  limitations  upon  the  authority  of  a  court  of  equity  in 
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relation  to  the  subject  are  stated  in  great  clearness  and  pre- 
cision in  the  elaborate  and  well-reasoned  opinions  of  the  Court 
of  Appeals  of  New  York  in  the  case  of  Yale  v.  Dederer, "  which 
we  have  cited,  and  says:  "Our  conclusion  is  that  when  by  the 
contract  the  debt  is  made  expressly  a  charge  upon  the  separate 
estate,  or  is  expressly  contracted  upon  its  credit,  or  when  the 
consideration  goes  to  the  benefit  of  such  estate  or  to  enhance  its 
value,  then  equity  will  decree  that  it  shall  be  paid  from  such 
estate  or  its  income,  to  the  extent  to  which  the  power  of  disposal 
by  the  married  woman  may  go.  But  where  she  is  a  mere  surety 
or  makes  the  contracts  for  the  accommodation  of  another,  with- 
out consideration  received  by  her,  the  contract  being  void  at 
law,  equity  will  not  enforce  it  against  her  estate,  unless  an  ex- 
press instrument  makes  the  debt  a  charge  upon  it. " 

We  concur  in  these  views  as  to  the  limitation  on  the  authority 
of  a  court  of  equity  in  relation  to  the  subject.  In  this  case  the 
amended  bill  avers  that  the  defendant,  Mrs.  Hannon,  executed 
the  notes  in  question  with  the  intention  of  charging  her  after- 
acquired  property;  but  inasmuch  as  her  contract  is  in  writing, 
the  averment  can  be  regarded  only  as  the  pleader's  conclusion, 
which  must  be  determined  by  the  application  of  the  law  to  the 
undertaking  itself.  There  is  nothing  in  the  written  agreement 
which  makes  any  reference  to  an  after-acquired  estate. 

In  Pike  v.  Fitzgibbon,  17  Ch.  D.  454,  460,  the  question  as  to 
the  power  of  a  married  woman  to  bind  her  subsequently  ac- 
quired estate  was  considered.  In  that  case  Lord  Justice  James 
said:  "Another  point  also  has  been  raised,  of  which  we  must 
dispose,  and  which  has  arisen,  as  it  seems  to  me,  from  a  mis- 
apprehension of  some  of  the  cases.  It  is  said  that  a  married 
woman  having  separate  estate  has  not  merely  a  power  of  con- 
tracting a  debt  to  be  paid  out  of  that  separate  estate,  but,  hav- 
ing a  separate  estate,  has  acquired  a  sort  of  equitable  status 
of  capacity  to  contract  debts,  not  in  respect  only  of  that  sep- 
arate estate,  but  in  respect  of  any  separate  estate  which  she 
may  thereafter  in  any  way  acquire.  It  is  contended  that  be- 
cause equity  enables  her,  having  estate  settled  to  her  separate 
use,  to  charge  that  estate  and  to  contract  debts  payable  out 
of  it,  therefore  she  is  released  altogether  in  the  contemplation 
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of  equity  from  the  disability  of  coverture,  and  is  enabled  in  a 
court  of  equity  to  contract  debts  to  be  paid  and  satisfied  out  of 
any  estate  settled  to  her  separate  use  which  she  may  after- 
wards acquire,  or,  to  carry  the  argument  to  its  logical  conse- 
quences, out  of  any  property  which  may  afterwards  come  to 
her.  In  my  opinion  there  is  no  authority  for  that  contention, 
which  appears  to  rise  entirely  from  a  misapprehension  of  the 
case  of  Pickard  v.  Hine,  L.  R.  5  Ch.  274,  ajid  one  or  two  other 
cases  which  follow  it,  in  which  this  point  was  never  suggested. 
.  .  .  I  desire  to  have  it  distinctly  understood  as  my  opin- 
ion and  the  opinion  of  my  colleagues,  and,  therefore,  as  the 
decision  of  this  court,  that  in  any  future  case  the  proper  in- 
quiry to  be  inserted  is  what  was  the  separate  estate  which  the 
married  woman  had  at  the  time  of  contracting  the  debt  or  en- 
gagement, and  whether  that  separate  estate  or  any  part  of  it  still 
remains  capable  of  being  reached  by  the  judgment  and  execu- 
tion of  the  court.  That  is  all  that  the  court  can  apply  in  pay- 
ment of  the  debt."  Lord  Justice  Brett,  in  his  concurring  opin- 
ion, said:  "The  decisions  appear  to  me  to  come  to  this,  that 
certain  promises  (I  use  the  word  'promises' in  order  to  show 
that  in  my  opinion  they  are  not  contracts)  made  by  married 
women,  and  acted  upon  by  the  persons  to  whom  they  are 
made,  on  the  faith  of  the  fact  known  to  them  of  her  being  pos- 
sessed at  the  time  of  a  separate  estate,  will  be  enforced  against 
such  separate  estate  as  she  was  possessed  of  at  that  tirne,  or 
so  much  of  it  as  remained  at  the  time  of  judgment  recovered, 
whether  such  judgment  be  recovered  during  or  after  the  cessa- 
tion of  the  coverture.  That  proposition  so  stated  does  not 
apply  to  separate  estate  coming  into  existence  after  the  prom- 
ise which  it  is  sought  to  enforce,"  p.  462. 

It  is  true  that  in  that  case  (Pike  v.  Fitzgibbon),  as  stated  by 
Lord  Justice  James,  it  did  not  appear  that  the  appellant  had, 
since  the  date  of  her  engagement,  acquired  any  property  set- 
tled to  her  separate  use,  and  had  not  asked  by  the  appeal  to 
vary  the  judgment  as  regards  subsequently  acquired  property. 
"It  is  therefore  sufficient,"  said  the  lord  justice,  "to  state,  as  a 
warning  in  any  future  case,  that  the  only  separate  property 
which  can  be  reached  is  the  separate  property  or  the  residue 
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of  the  separate  property,  that  a  married  woman  had  at  the 
tune  of  contracting  the  engagements  which  it  is  sought  to  en- 
force." But  in  King  v.  Lucas,  23  Ch.  D.  712,  724,  in  the  Court 
of  Appeal,  the  question  whether  the  engagements  of  a  mar- 
ried woman  could  be  charged  upon  her  subsequently  acquired 
estate,  was  actually  involved,  and  the  decision  in  Pike  v.  Fitz- 
gibbon  was  held  conclusive.  Said  Cotton,  L.  J.:  "With  respect 
to  her  separate  estate  she  is  treated  as  a  feme  sole,  but  it  has 
been  decided  that  it  must  be  separate  estate  which  belonged 
to  her  at  the  time  of  the  making  of  the  contract,  and  is  still 
remaining  at  the  time  when  the  contract  is  enforced  and  judg- 
ment obtained.  In  Pike  v.  Fitzgibbon  it  was  held  by  a  learned 
judge  that  all  separate  property  could  be  charged  which  be- 
longed to  the  married  woman  at  the  time  when  the  contract 
was  enforced,  but  that  was  held  to  be  erroneous  by  the  Court 
of  Appeal,  and  the  rule  was  laid  down  that  the  contract  could 
be  enforced  only  against  the  separate  estate  existing  at  the 
time  of  the  contract.  In  the  present  case,  therefore,  there  is 
no  question  as  to  any  principle;  the  only  question  is  whether 
certain  property  was  the  separate  property  of  the  lady  when 
she  made  the  contract." 

In  view  of  the  considerations  stated  and  the  decisions  men- 
tioned, and  numerous  others  which  might  be  cited,  we  are  of 
opioion  that  in  Ohio  the  separate  property  of  a  married  woman 
could  not  be  charged  in  equity  by  contracts  executed  previous 
to  its  existence,  for  the  obvious  reason  that  in  reference  to  such 
property  the  contracts  could  not  be  made.  The  after-acquired 
estate  was  not  at  the  time  available  in  a  court  of  equity  to 
meet  the  contracts,  for  at  that  date  it  had  no  existence.  The 
English  Married  Woman's  Property  Act  of  1882  provided 
that  "every  contract  entered  into  by  a  married  woman  shall 
be  deemed  to  be  a  contract  entered  into  by  her  with  respect  to 
and  to  bind  her  separate  property,  imless  the  contrary  be 
shown."  And  iii  section  1  (sub.  sec.  4),  it  was  declared  that 
"every  contract  entered  into  by  a  married  woman  with  re- 
spect to  and  to  bind  her  separate  property,  shall  bind  not  only 
the  separate  property  which  she  is  possessed  of  or  entitled  to 
at  the  date  of  contract,  but  also  all  separate  property  which 
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she  may  thereafter  acquu-e."  And  yet  in  Deakin  v.  Lakin,  30 
Ch.  D.  169,  171,  it  was  held  that  this  act  did  not  enable  a 
married  woman,  who  had  no  eixistiag  separate  property,  to 
bind  by  a  contract  separate  property  afterwards  acquired, 
and  Pearson,  J,,  said:  "In  my  opinion,  according  to  the  true 
construction  of  the  act,  the  contract  which  is  to  bind  separate 
property  must  be  entered  into  at  a  time  when  the  married 
woman  has  existing  separate  property.  If  she  has  such  prop- 
erty her  contract  will  bind  it.  If  she  afterwards  commits  a 
breach  of  the  contract,  and  proceedings  are  taken  against  her 
for  the  breach  of  contract,  any  separate  property  which  she 
has  acquired  since  the  date  of  the  contract  and  which  she  has 
at  the  time  when  judgment  is  recovered  against  her,  will  be 
liable  for  the  breach  of  the  contract.  But  the  act  does  not 
enable  her,  by  means  of  a  contract  entered  into  at  a  time  when 
she  has  no  existing  separate  property,  to  bind  any  possible  con- 
tingent separate  property." 

It  follows  that  the  decree  must  be  affirmed,  and  it  is  so 
ordered. 

The  Wife's  Equity  to  a  Settlement 

POINDEXTER  ».  JEFFRIES 

15  Gratt.  (Va.)  363.— 1859 

In  1851,  John  Bowyer  died  intestate  leaving  real  and  personal 
estate.  One  of  his  children  was  Frances,  the  wife  of  G.  B.  Poin- 
dexter.  In  December,  1851,  G.  B.  Poindexter  conveyed  his 
interest  in  his  wife's  undivided  portion  of  her  father's  real  es- 
tate to  F.  B.  Lewis.  In  September,  1852,  in  a  suit  brought  by 
the  administrator  for  partition  of  the  real  and  personal  estate, 
a  decree  for  partition  was  made.  Before  this  decree  was  exe- 
cuted, to  wit,  on  October  20,  1852,  Poindexter  conveyed  his 
interest  in  his  wife's  portion  of  the  personal  estate  to  W.  B. 
Poindexter  and  F.  B.  Lewis  for  the  sole  use  of  herself  and 
children.  Shortly  afterwards,  the  estate  was  partitioned  and 
the  portion  assigned  to  G.  B.  Poindexter  and  wife  was  145J/^ 
acres  of  land  and  two  slaves.    April  16,  1853,  Mrs.  Poindexter 
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filed  a  petition  asking  that  the  personal  property  apportioned 
to  her  be  assigned  to  W.  B.  Poindexter  and  F.  B.  Lewis,  trustees 
in  the  deed  of  October  20,  1852,  in  trust  for  the  purposes  ex- 
pressed therein;  and  that  such  additional  provision  might  be 
made  for  her  out  of  the  life  estate  of  her  husband  in  the  real 
estate  descended  to  her  from  her  father,  as  the  court  might 
deem  adequate.  On  the  same  day  the  report  of  the  partition 
was  confirmed,  but  subject  to  her  rights  to  such  future  decree 
as  the  court  might  make  upon  her  petition. 

On  June  21,  1851,  F.  B.  Lewis  had  obtained  a  decree  against 
G.  B,  Poindexter  and  his  sureties,  Jeffries  and  Pollard,  for 
$2,975.16;  and  the  sureties,  having  satisfied  the  decree,  had  it 
registered  for  their  benefit  March  30, 1852,  and  levied  upon  one 
of  the  slaves  which  had  been  allotted  to  Poindexter  and  wife. 
The  sale  was  suspended  by  injunction  issued  November  11, 
1853,  upon  the  petition  of  Poindexter  and  wife. 

In  this  state  of  things  the  bill  in  this  case  was  filed  in  Janu- 
ary, 1854,  by  Jeffries  and  Pollard  against  F.  B.  Lewis,  in  his 
own  right,  F.  B.  Lewis  and  W.  B.  Poindexter,  as  trustees  in 
the  deed  of  October  20,  1852,  and  G.  B.  Poindexter  and  wife, 
stating  the  facts  and  praying  that  the  said  deed  might  be 
vacated;  the  injimction  dissolved;  the  two  slaves  subjected  to 
the  execution  of  the  plaintiffs;  and  the  life  interest  of  G.  B. 
Poindexter  in  the  land  assigned  to  his  wife,  and  his  interest  in 
the  dower  slaves,  subjected  to  the  claim  of  the  plaintiffs.  jiVfter 
trial  of  this  cause,  a  decree  was  obtained,  from  which  Poin- 
dexter and  wife  appUed  for,  and  obtained,  an  appeal. 

MoNCURE,  J.  This  case  involves  the  doctrine  of  what  is 
famiharly  called  "the  wife's  eqmty;"  the  origin  and  foundation 
of  which  are  involved  in  much  doubt,  but  which  has  been  long 
and  firmly  estabUshed  in  England;  2  Story's  Eq.,  sees.  1402, 
1407,  etc. ;  and  though  but  recently  recognized  in  this  state,  is 
now  well  established  here  also.  Gregory's  Adm'r  v.  Mark's 
Adm'r,  1  Rand.  355;  Gallego  v.  Gallego's  Ex'or,  2  Brock.  R.  285; 
Browning  v.  Headley,  2  Rob.  R.  340;  Dold's  Trustee  v.  Geiger's 
Adm'r,  2  Gratt.  98;  James,  etc.,  v.  Gibbs,  1  Pat.  &  Heath,  277. 
I  will  not  attempt  to  investigate  it  fully,  but  will  state  only  so 
much  of  it  as  seems  to  be  pertinent  to  the  present  case.     The 
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authorities  on  the  subject  are  collected  and  commented  on  in 
1  Lead.  Cas.  in  Eq.,  Am.  ed.,  1859,  top  paging,  453-501. 

The  doctrine  may  be  briefly  stated  thus:  That  a  wife  is 
entitled  to  an  equitable  settlement  out  of  her  property,  not 
only  against  her  husband,  but  against  all  creditors  of,  and 
purchasers  from  him,  whenever  it  is  recoverable  only  in  a  court 
of  equity,  or  the  aid  of  that  court  is  actually  invpked  for  its 
recovery;  unless  the  husband  has  become  a  purchaser  of  the 
property  by  an  ante-nuptial  contract  with  the  wife.  If  it  be 
recoverable  at  law,  and  the  aid  of  a  court  of  equity  be  not 
actually  invoked  to  recover  it,  her  equity  does  not  exist.  And 
it  ceases  to  exist,  though  the  property  be  recoverable  in  equity, 
whenever  it  has  been  actually  recovered  or  received  without 
any  claim  by  her  to  a  settlement.  Whenever  the  husband,  in 
right  of  his  wife,  has  obtained  possession  of,  and  title  to  her 
property,  his  own  title,  jure  mariti,  becomes  complete;  and  the 
property,  to  the  extent  of  his  title,  is  subject  to  his  right  of  dis- 
position, and  to  the  claims  of  creditors  and  purchasers,  Uke  any 
other  property  of  his  any  otherwise  acquired.  2  Story's  Eq.,  sec. 
1403.  If  he  or  they  have  occasion  to  go  into  a  court  of  equity  for 
its  assistance  in  regard  to  property  to  which  his  title  has  thus 
become  complete,  that  court  cannot,  as  the  price  of  its  assist- 
ance, impose  upon  him  or  them  the  terms  of  a  settlemenf  out  of 
it  on  the  wife.  The  relief  sought  in  such  a  case,  being  due  ex 
debito  justiiice,  must  be  decreed  unconditionally.  It  may  be 
laid  down  as  a  universal  rule,  that  when  property,  by  being 
reduced  into  the  husband's  possession,  has  once  been  released 
from  the  wife's  equity,  it  can  never  again  be  subjected  to  it.  I 
mean,  of  course,  the  wife's  equity,  technically  so  called;  which 
overrides  the  claims  of  the  husband  and  all  persons  claiming 
under  or  against  him.  1  Lead.  Cas.  in  Eq.  468,  498.  Property 
acquired  by  the  husband  jure  mariti,  like  any  other  property  of 
his,  may  become  hable  to  the  equitable  claims  of  the  wife  in  a 
suit  for  a  divorce  a  mensa  et  thoro,  and  perhaps  in  a  suit  for 
alimony.  Id.  496-7.  But  such  Uabihty  is  subordinate  to  prior 
liens  acquired  imder  or  against  the  husband. 

It  seems  to  have  been  at  one  time  considered  that  real  estate 
was  not  subject  to  the  wife's  equity;  and,  at  all  events,  that  it 
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was  not  so  subject  if  it  were  not  a  trust  estate,  but  one  in  its 
nature  legal,  which  becomes  from  collateral  circimistances  the 
subject  of  a  suit  in  equity;  as  where  the  legal  estate  happens  to 
be  outstanding  in  a  mortgagee.  But  both  of  these  points  were 
decided  affirmatively  in  the  case  of  Sturgis  v.  Champneys,  5 
Milne  &  Cr.  97;  reported  also  in  9  Law  J.  N.  S.,  p.  100.  In  that 
case  the  wife  of  an  insolvent  was  entitled  for  her  life  to  real  estate 
'ivhich  had  been  devised  to  her  without  the  intervention  of 
trustees;  but  the  legal  title  was  outstanding  in  certain  mort- 
gagees, and  the  assignee  of  the  insolvent  was  obUged  to  file  a  bill 
to  make  his  title  (subject  to  the  incumbrances)  effectual.  It  was 
held  by  Lord  Chancellor  Cottenham  (reversing  the  decision  of 
the  vice-chancellor),  that  the  wife  was  entitled  to  a  settlement 
out  of  the  rents  and  profits  of  the  estate  during  the  coverture. 
In  Hanson  v.  Keating,  4  Hare,  1,  30  Eng.  Ch.  R.  1,  Vice- 
Chancellor  Wigram,  who  had  been  coimsel  for  the  assignee  of  the 
husband  in  Sturgis  v.  Champneys,  remarked,  that  prior  to  that 
case  the  opinion  of  the  profession  had,  he  believed,  become 
settled,  that  estates  in  land  were  not  subject  to  ihe  same 
equity,  upon  the  broad  and  important  principle  of  preserving  a 
strict  analogy  between  legal  and  equitable  estates  in  land.  But, 
in  deference  to  that  judgment,  he  followed  it,  "although  (he 
further  remarked)  if  that  case  were  out  of  the  way,  I  should 
probably  have  decided  otherwise.  There  would  be  no  dilficulty 
(he  said),  in  distinguishing  the  facts  of  this  case  from  those  in 
Sturgis  V.  Champneys;  but  the  reasoning  in  that  case  would 
remain,  and  I  cannot  disr^ard  it."  That  case  has  also  been 
followed  by  other  cases,  and  its  authority  seems  to  be  now  fully 
established  in  England.  Freeman  v.  Fairlie,  11  Jur.  447; 
Newenham  v.  Pemberton,  17  Law  J.  Equity  N.  S.  P.  99;  s.  c, 
1  D.  G.  &  Sm.  644.  I  have  seen  no  American  case  in  conflict 
with  it.  In  Dold's  Trustee  v.  Geiger's  Adm'r,  2  Gratt.  98,  no 
question  was  raised  as  to  the  liabiHty  of  real  estate  to  the  wife's 
equity;  but  it  was  held  not  to  be  Uable  in  that  case,  because  the 
husband  had  the  legal  title  and  possession.  See,  also, Van  Duzer 
V.  Van  Duzer,  6  Paige's  R.  366;  and  Wickes  v.  Clarke,  8  Id.  161. 
In  James,  etc.,  v.  Gibbs,  etc.,  1  Pat.  &  Heath,  277,  the  Special 
Court  of  Appeals  referred  to  and  recognized  the  case  of  Sturgis 
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V.  Champneys,  and  decreed  a  settlement  on  the  wife  out  of  her 
real  estate.  It  is  unnecessary,  however,  in  my  view  of  this  case, 
to  decide  the  question,  and  I  therefore  express  no  opinion  upon 
it,  but  will  assiune,  for  the  purposes  of  the  case,  that  the  doc- 
trine is  alike  applicable  to  real  and  personal  estate. 

As  to  the  amount  of  the  wife's  property  to  be  settled;  the 
general  rule  at  one  time  was  to  settle  upon  her  one-half  of  the 
subject.  1  Roper  on  Husband  and  Wife,  260;  1  Leading  Cas.  in 
Eq.,  edition  of  1859,  p.  483.  But  this  is  a  matter  in  the  discre- 
tion of  the  court,  which  will  take  into  consideration  the  amount 
of  the  wife's  fortime  already  received  by  the  husband,  or  any 
previous  settlement  which  may  have  been  made.  Id.  Accord- 
ingly, in  Coster  v.  Coster,  9  Sim.  R.  597,  three-fourths  of  the 
fund  was  settled  on  the  wife  by  Sir  L.  Shadwell,  V.  C. ;  and  in 
Napier  v.  Napier,  1  Drew.  &  Walk.  407,  six  hundred  pounds  out 
of  a  fund  amounting  to  one  thousand  pounds,  were  settled  on 
her  by  Ld.  Ch.  Sugden.  It  has  been  said  that  the  court  will  not, 
except  perhaps  under  very  peculiar  circumstances,  settle  the 
whole  of  the  property  on  the  wife.  And  in  Beresford  v.  Hobson, 
1  Madd.  R.  362,  in  which  the  master,  upon  a  reference,  had 
approved  of  the  settlement  of  the  whole,  Sir  Thomas  Plumer, 
V.  C,  sustained  the  exception  taken  to  the  report;  observing, 
after  an  elaborate  review  of  the  authorities,  that  the  question  in 
most  cases  had  been,  how  much  the  wife  should  have;  and  in 
determining  that,  the  court  had  exercised  a  discretion,  and  had 
not  tied  itself  down  to  any  precise  rule,  but  had  never  given  the 
whole.  But  the  whole  has  been  given  in  many  subsequent 
EngUsh  cases,  which  are  cited  in  1  Lead.  Cas.  in  Eq.  485.  The 
American  cases  seem  to  be  to  the  same  effect,  many  of  which  are 
cited  in  the  notes  of  Hare  &  Wallace  to  that  valuable  work,  p. 
499.  This  court,  in  Browning  v.  Headley,  2  Rob.  R.  340,  gave 
the  whole  to  the*  wife.  The  true  rule  on  the  subject  seems, 
therefore,  to  be,  that  the  settlement  should  be  reasonable  and 
adequate,  and  may  be  of  part  or  the  whole  of  the  property, 
according  to  the  sound  discretion  of  the  coiu-t  upon  all  the 
circumstances  of  the  case.  The  usual  practice  is  to  refer  it  to  a 
commissioner  to  inquire  and  report  what  would  be  a  reasonable 
and  adequate  settlement.    But  the  court  may  decide  this  ques- 
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tion  for  itself,  if  there  be  sufficient  material  in  the  record  for  the 
purpose :  and  if  it  plainly  appear  that  the  whole  property  subject 
to  the  settlement  is  not  more  than  adequate,  a  reference  is,  of 
com-se,  imnecessary. 

As  to  when  the  provision  for  the  wife  should  take  effect,  this, 
also,  is  a  matter  of  discretion  with  the  court  upon  all  the  circum- 
stances. If  her  husband  Uves  with  and  supports  her,  it  may  be 
made  to  take  effect  when  he  ceases  to  do  so,  or  at  his  death. 
But  if  he  has  deserted  or  ill-treated  her,  or  is  insolvent,  or  is 
unable  or  fails  to  support  her,  it  will  be  directed  to  commence 
immediately.    1  Lead.  Cas.  in  Eq.  499. 

The  wife's  equity  is  so  substantial  an  interest  that  it  will 
constitute  a  valuable  consideration  for  a  post-nuptial  settle- 
ment by  the  husband  upon  her  (made  while  the  equity  exists), 
which  will  be  sustained  against  his  creditors,  to  the  extent  of  the 
equity,  by  a  court  of  chancery.  Id.  500.  "The  same  circum- 
stances which  would  induce  the  court  (said  the  V.  C.  in  Wickes 
V.  Clarke,  8  Paige's  R.  166)  to  compel  a  settlement  by  the  hus- 
band, or  those  claiming  under  him  or  in  his  right,  will  operate 
to  uphold  a  deed  of  settlement  already  made,  to  the  same 
extent  that  would  be  required  if  one  should  be  directed  to  be 
made  vmder  the  view  of  the  court. " 

The  equity  of  the  wife  will  be  administered  to  her,  not  only  in 
a  suit  in  which  the  husband  or  his  assignee  is  plaintiff,  seeking 
the  aid  of  a  court  of  equity  to  recover  her  property;  but  gener- 
ally, also,  in  a  suit  brought  by  her  or  her  trustee  for  the  purpose 
of  asserting  it.  This  was  at  one  time  doubted,  it  being  supposed 
that  the  jurisdiction  rested  solely  on  the  ground  that  he  who 
asks  equity  should  do  equity;  but  it  has  long  since  been  firmly 
established.  2  Story's  Eq.,  sec.  1414;  1  Roper  on  Husb.  and 
Wife,  260;  EUbank  v.  Montolieu,  5  Ves.  R.  737;  Newenham  v. 
Pemberton,  17  Law  J.  Equity  N.  S.  99;  1  Lead.  Cas.  in  Eq.  468. 

There  seems  to  be  one  exception  to  this  general  rule,  and 
that  is,  where  the  property  is  in  its  nature  legal,  but  the  aid  of  a 
coifft  of  equity  is  invoked  for  its  recovery  on  some  collateral 
ground  of  jvuisdiction;  as  in  the  case  of  a  mortgage  debt  re- 
covered in  a  foreclosure  suit.  There,  the  wife's  equity  attaches 
solely  on  the  ground  that  he  who  asks  equity  must  do  equity. 
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'  and  therefore  cannot  be  asserted  in  a  suit  brought  by  her.  1 
Roper  on  Husb.  and  Wife,  258,  260. 

The  argument  of  the  counsel  for  the  appellees,  that  the  doc- 
trine of  the  wife's  equity,  recognized  and  acted  on  by  this  court, 
is  that  which  had  been  settled  in  England  at  the  time  of  the 
establishment  of  our  chancery  court,  and  that  we  must  there- 
fore look  only  to  the  English  decisions  prior  to  that  time  to 
ascertain  the  law  upon  the  subject,  is,  I  think  untenable.  The 
subsequent  EngUsh  decisions  are,  of  course,  not  binding  upon 
us;  but  they  are  entitled  to  great  respect,  and  at  least  as  much 
on  this  question  as  on  any  other. 

Having  stated  so  much  of  the  doctrine  as  seems  to  be  per- 
tinent, I  will  now  endeavor  to  apply  the  law  to  the  facts  of  this 
case. 

There  can  be  no  question  but  that  the  doctrine  applies  to 
Mrs.  Poindexter's  portion  of  her  father's  personal  estate.  That 
estate  at  his  death  devolved  on  his  personal  representative. 
His  distributees  at  law,  of  whom  she  was  one,  could  recover 
it  only  in  equity.  She  asserted  her  claim  to  an  equitable  settle- 
ment out  of  her  distributive  portion  before  it  was  received  or 
recovered  by  her  husband,  and  before  the  report  of  partition 
of  the  estate  was  confirmed  by  the  court.  And  though  the 
report  was  confirmed  and  her  portion  received  before  the  de- 
cree sustaining  the  settlement  which  had  been  made  upon  her 
by  her  husband,  yet  the  confirmation  was  expressly  subject 
to  the  future  order  or  decree  of  the  court  upon  her  petition  for  a 
settlement  which  she  had  previously  filed.  The  deed  of  set- 
tlement of  the  20th  of  October,  1852,  was  certainly  executed 
before  her  husband  received  possession  of  her  portion  or  any 
part  of  it;  and  that  settlement,  having  afterwards  been  sus- 
tained by  the  decree  of  the  court,  is  valid  (if  properly  sustained), 
notwithstanding  possession  of  the  property  was  received  be- 
tween the  dates  of  the  deed  and  of  the  decree.  The  argument 
of  the  appellee's  coimsel,  that  the  administrator  of  Bowyer, 
being  also  one  of  his  distributees,  by  bringing  the  suit  for  par- 
tition, elected  henceforward  to  hold  the  subject  as  distributee, 
and  not  as  administrator;  that  the  possession  of  one  parcener 
is  the  possession  of  all;  and  that  therefore  Poindexter  was  in 
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possession  of  his  wife's  portion  of  the  personal  estate  before 
she  claimed  her  equity,  cannot  be  sustained.  The  adminis- 
trator did  not  cease,  as  such,  to  hold  the  personal  estate  of  his 
intestate,  so  far  as  the  record  shows,  until  it  was  actually 
distributed;  imtil  which  time  it  was  assets  in  his  hands,  and  he 
was  not  boimd  to  distribute  it  without  refimding  bonds. 

Nor  can  there  be  any  doubt  as  to  the  propriety  of  the  decree 
approving  and  confirming  the  said  deed.  The  settlement 
thereby  made  was  certainly  not  excessive,  in  view  of  all  the 
circumstances  of  the  case.  And  the  husband  being  insolvent 
and  imable  to  support  his  family,  it  was  properly  provided 
in  the  deed  that  the  property  should  immediately  enure  to 
the  benefit  and  maintenance  of  the  wife  and  children.  The 
deed  may  not  be  in  such  form  as  the  court  would  have  pre- 
scribed; but  the  wife  being  satisfied  with  it,  and  having  pe- 
titioned for  its  confirmation,  the  court  properly  confirmed  it, 
as  it  did  not  prejudice  the  rights  of  the  husband's  creditors. 

Then  as  to  the  real  estate:  Was  the  wife  entitled  to  an  equi- 
table settlement  out  of  her  husband's  interest  in  that  estate 
(assuming  the  doctrine  to  be  applicable  to  real  estate)?  She 
derived  it  by  descent  from  her  father,  who  at  the  time  of  his 
death  was  possessed  thereof  and  had  a  legal  title  thereto.  Her 
husband  had  no  occasion  to  go  into  equity  to  obtain  possession 
or  complete  his  title.  If  any  remedy  had  been  necessary  by 
reason  of  the  act  of  a  wrongdoer  in  taking  or  withholding 
possession,  it  would  have  been  a  legal  remedy.  But  none  was 
necessary.  There  was  no  interruption,  either  of  the  title  or 
possession,  both  of  which  devolved  at  once  upon  the  heirs- 
at-law  of  her  father  as  coparceners.  The  possession  of  one  was 
the  possession  of  all  the  coparceners.  1  Lom.  Dig.  489,  marg. 
And  the  seizin  of  one  was  sufficient  to  entitle  the  husband  of 
another  to  be  tenant  by  the  curtesy.  Id.  69,  marg.  sec.  14; 
1  Bright  on  Husb.  and  Wife,  p.  117,  ch.  10,  sec.  1,  Nos.  6  and  7. 
But  here  all  were  actually  seized,  so  far  as  the  record  shows. ' 
Momentary  seizin  is  sufficient  to  complete  the  husband's 
title.  Id.  No.  9.  But  in  this  case  there  has  been  no  interrup- 
tion of  his  seizin.  A  husband  by  becoming  possessed  of  his 
wife's  freehold   estate  of  inheritance  during  the  coverture. 
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acquires  a  freehold  interest  during  their  joint  lives,  if  there 
be  no  issue  of  the  marriage,  and  during  his  own  life,  if  there 
be  such  issue.  In  the  former  case,  he  and  his  wife  are  seized 
in  her  right,  and  in  the  latter  he  is  seized  in  his  own  right  as 
tenant  by  the  curtesy  initiate,  and  may  maintain  an  action 
in  respect  to  his  freehold  interest  in  his  own  name  only..  Id. 
p.  112,  oh.  9,  Nos.  1,  6,  8  and  9.  In  both  cases  his  interest  is 
unconditional  and  unencumbered,  and  is  subject  to  his  right 
of  disposition  and  Uable  to  his  debts.  In  this  case,  there  being 
issue  of  the  marriage,  the  husband  became  tenant  by  the  curtesy 
initiate  of  his  wife's  interest  in  her  father's  real  estate,  and  his 
freehold  estate  thus  acquired  is  not  hable  to  his  wife's  equity. 
That  such  an  estate  is  not  so  Uable  necessarily  results  from 
principles  before  stated,  and  has  been  expressly  decided,  not 
only  in  New  York;  Van  Duzer  v.  Van  Duzer,  6  Paige's  R.  366; 
Wickes  V.  Clarke,  8  Id.  161;  but  also  by  this  court;  Dold's 
Trustee  v.  Geiger's  Adm'r,  2  Gratt.  98.  In  the  last-mentioned 
case  Dold  and  wife  brought  a  suit  to  recover  her  share  of  her 
father's  real  and  personal  estate  on  the  groimd  that  he  had  died 
intestate.  After  a  protracted  htigation  the  intestacy  was  es- 
tablished and  the  plaintiffs  succeeded.  Pending  the  htigation 
the  wife,  by  her  next  friend,  filed  a  petition,  praying  that  her 
share  of  the  estate  might  be  settled  on  her;  and  the  husband 
by  his  answer  assented.  The  Circuit  Com-t  decreed  accordingly ; 
but  with  a  proviso  that  the  rights  of  the  husband's  creditors 
which  may  have  attached  upon  the  property  before  the  execu- 
tion of  the  settlement,  should  not  be  affected.  The  decree 
further  confirmed  a  division  of  the  real  estate  that  had  been 
previously  made,  and  directed  the  wife's  share  to  be  delivered 
to  the  trustee,  to  be  held  for  her  separate  use.  The  suit  for  the 
account  and  the  distribution  of  the  personal  and  profits  of  the 
real  estate,  thereafter  proceeded.  The  result  of  the  suit  showed 
that  the  share  of  the  wife,  exclusive  of  her  share  of  the  slaves, 
amounted  to  about  $4,500,  much  the  larger  part  of  which  arose 
from  the  rents  and  profits  of  the  real  estate,  hire  of  negroes  and 
interest  on  personalty  accruing  during  the  pendency  of  the 
suit;  and  that  her  share  of  the  slaves  was  in  value  about  $2,700. 
This  subject  was  by  the  decree  of  the  Circuit  Court  charged 
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with  a  debt  of  the  husband  due  by  judgment,  amounting  in  the 
aggregate,  at  the  date  of  the  decree,  to  about  $1,500.  The 
trustee  of  the  wife  appealed  from  the  decree,  which  was  affirmed 
by  this  court.  Judge  Stanard  thus  concluded  his  able  opinion 
in  the  case,  in  which  the  other  judges  concurred:  "In  respect 
to  the  rents  and  profits  of  the  real  estate,  he  (the  husband) 
was  at  law  and  in  equity  absolutely  entitled  to  them.  Of  that 
real  estate  there  had  been  actual  possession,  by  virtue  of  such 
actual  possession  by  one  or  more  coparceners,  and  they  were 
accountable  at  law  to  the  husband  for  the  rents  and  profits, 
and  he  might  sue  therefor  without  joining  his  wife.  This  sub- 
ject ought  to  have  been  charged,  though  the  principle  of  the 
distributable  share  of  the  personal  estate  should  be  protected 
in  the  hands  of  the  wife  and  her  trustee  by  the  relinquishment 
of  the  husband.  To  the  tenancy  by  the  curtesy  of  the  husband 
in  the  real  estate  he  had  legal  title;  and  that  was  clearly  charge- 
able with  his  debts,  irrespective  of  his  voluntary  surrender 
thereof  to  the  wife." 

The  husband's  title  as  tenant  by  the  curtesy  having  thus 
become  complete,  and  not  being  liable  to  the  wife's  equity 
while  the  estate  was  held  in  coparcenary,  no  state  of  things 
which  could  afterwards  arise  could  subject  his  interest  to  that 
equity.  It  then  stood  upon  the  same  footing  with  his  other 
property,  and  became  alike  subject  to  his  right  of  disposition 
and  the  claims  of  his  creditors.  Therefore,  he  or  his  assigns 
or  judgment-creditors  had  a  right  to  go  into  equity  to  have  a 
partition  of  the  real  estate,  and  an  allotment  of  his  wife's 
portion  thereof;  and  his  judgment-creditors  had  a  right  to  the 
aid  of  that  court  in  enforcing  the  lien  of  their  judgments  .by  a 
sale  of  his  interest,  without  being  subjected  to  the  condition 
of  a  settlement  on  his  wife  or  any  other  condition  whatever. 
A  parcener  acquires  no  new  right,  nor  is  his  old  right  enlarged 
by  a  partition.  He  is  entitled  to  a  partition  as  a  legal  incident 
to  his  estate  in  coparcenary;  and  it  is  merely  a  different  mode 
of  enjoying  the  estate,  to  which  he  may  resort  at  his  election. 
While  the  estate  is  held  in  coparcenary,  his  seizin  is  of  an  un- 
divided interest,  and  pervades  the  whole  estate.  After  the 
division  and  allotment,  his  seizin  is  confined  to  his  several 
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share,  but  as  to  that  is  exclusive.  And  so  too  a  judgment- 
creditor  of  the  husband  coming  into  equity  to  enforce  the  lien 
of  his  judgment  by  a  sale  of  an  interest  acquired  by  the  hus- 
band in  the  wife's  real  estate,  is  seeking  no  new  right  nor  to 
enlarge  an  old  one,  but  is  merely  pursuing  a  remedy  expressly 
given  him  by  law  to  effectuate  a  legal  hen  upon  his  debtor's 
property.  The  wife  having  no  inherent  equity  in  such  a  case, 
can  acquire  hone  from  the  fact  that  she  is  a  defendant  to  the 
suit.  The  maxim  that  he  who  asks  equity  must  do  equity 
does  not  apply  to  the  case.  Hanson  v.  Keating,  30  Eng. 
Ch.  R.  1. 

The  wife's  equity  attaches,  as  we  have  seen,  only  when  re- 
sort must  be,  or  is  actually,  had  to  a  court  of  equity  to  reduce 
her  property  into  her  husband's  possession,  or  complete  his 
title  thereto,  and  not  when  resort  may  be  had  to  that  court  for 
any  purpose  after  such  possession  has  been  obtained  and  title 
completed.  The  Special  Court  of  Appeals  decided  otherwise 
in  James,  etc.,  v.  Gibbs,  etc.,  1  Pat.  &  Heath,  277;  but,  with  the 
highest  respect  for  the  opinion  of  that  court,  I  must  say  that 
I  think  the  decision  contrary  to  settled  principles  of  law,  if  not 
to  the  decision  of  this  court  in  Dold's  Trustee  v.  Geiger's  Adm'r, 
supra.  And  I  am  confirmed  in  this  view  by  the  fact  that  one  of 
the  learned  judges  who  concurred  in  the  decision  of  the  Special 
Court,  afterwards  decided  this  case  otherwise  in  the  court  be- 
low, and  must  therefore  have  changed  his  opinion. 

But  it  is  argued  by  the  comisel  for  the  appellants,  that  as 
advancements  had  been  made  by  the  intestate  to  his  children 
in  his  lifetime,  a  resort  to  a  coiirt  of  equity  was  indispensable 
to  settle  an  account  of  the  advancements,  and  ascertain  the 
share  to  which  each  of  the  children  was  entitled  in  the  partition 
of  the  estate;  and  that  therefore  the  wife's  equity  attached  to 
Mrs.  Poindexter's  share  as  well  of  the  real  as  of  the  personal 
estate.  I  do  not  think  this  conclusion  correct.  Notwithstand- 
ing the  fact  that  advancements  happened  to  have  been  made 
to  the  children,  the  heirs  had  a  legal  title  to,  and  were  in  pos- 
session of  the  inheritance  to  the  extent  of  their  respective  in- 
terests, from  the  death  of  the  ancestor.  T^he  title  and  posses- 
sion of  each  parcener  as  to  his  undivided  share  was  then  com- 
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plete.  The  occasion  which  afterwards  arose  to  go  into  a  court 
of  equity  for  a  partition  of  the  estate  and  an  allotment  of  the 
several  portions,  cannot  affect  or  impair  the  right  of  any  person 
concerned.  The  accoimt  of  advancements  is  a  mere  incident 
of  the  partition,  affecting,  of  course,  the  extent  and  amoimt  of 
the  several  portions,  but  not  the  title  of  the  parceners.  The 
distinction  is  between  going  into  equity  to  complete  the  hus- 
band's title,  and  going  there  for  some  purpose  in  regard  to  the 
property  after  the  title  is  completed.  In  the  former  case,  the 
wife's  eqmty  attaches;  in  the  latter,  it  does  not.  Going  into  a 
court  of  equity  for  an  account  of  advancements  and  partition 
of  real  estate  descended  and  in  possession  of  the  heirs,  is  a  case 
of  the  former  kind.  And  so  is  going  there  to  enforce  a  judg- 
ment hen  upon  a  husband's  interest  in  his  wife's  portion  of 
the  estate. 

It  is  further  argued,  that  it  does  not  appear  of  what  the  ad- 
vancements consisted,  whether  of  real  or  personal  estate;  and 
that  Poindexter  and  wife  may  have  been  entitled  to  more  per- 
sonal, and  less  real  estate  than  they  received  in  the  division. 
See  Code,  p.  525,  ch.  123,  sec.  15.  The  answer  to  this  argument 
is,  that  the  partition  was  fairly  made,  was  not  excepted  to, 
and  has  been  confirmed  by  the  court.  It  must  therefore  now 
be  considered  that  they  received  their  due  and  relative  por- 
tion of  the  real  and  personal  estate. 

I  think  there  is  no  error  in  the  decree  of  the  Circuit  Court, 
and  am  for  affirming  it. 

The  other  judges  concurred  in  the  opinion  of  Mon- 
CTJKE,  J. 

Decree  affirmed. 

The  Wife  as  Trustee 

STILL  ET  UX.  V.  RUBY,  ET  AL. 
35  Pa.  St.  373.— 1860 

This  was  a  scire  facias  by  Mary  Ruby  and  John  Ruckstool 
and  EUza  A.  Ruckstool,  which  Mary  Ruby  and  Ehza  A.  Ruck- 


THE  WIFE  AS  TRUSTEE  255 

stool  were  trustees  of  The  Heart  and  Hand  Female  Beneficial 
Society  of  Philadelphia,  against  Charles  Still  and  Sarah  K. 
his  wife,  on  a  mortgage  given  by  the  defendants  to  the  female 
plaintiffs,  as  trustees,  on  the  19th  day  of  February,  1856,  to 
secure  the  payment  of  $500  and  interest  in  one  year  from  the 
date  thereof. 

The  following  affidavit  of  defence  was  filed  by  Charles  Still, 
one  of  the  defendants: 

"Charles  Still,  one  of  the  above  named  defendants,  and  on 
behalf  of  his  co-defendant,  being  duly  sworn,  etc.,  saith:  That 
they  have  a  just  and  legal  defence  to  the  whole  of  plaintiffs' 
claim  in  the  above  case,  the  nature  and  character  of  which  is 
as  follows:  That  the  said  EUza  A.  Ruckstool,  one  of  the  above 
named  plaintiffs,  before  and  at  the  time  of  the  commencement 
of  this  suit,  and  at  the  time  of  the  execution  of  the  mortgage 
on  which  said  suit  is  brought,  was  and  still  is  married  to  one 
John  Ruckstool,  then  and  yet  her  husband,  who  is  still  living, 
to-wit,  at  Philadelphia  aforesaid,  in  the  county  aforesaid;  and 
this  deponent  for  himself  and  his  co-defendant  further  says, 
that  they  have  not,  nor  has  either  of  them  any  knowledge  of 
John  Ruckstool  joined  as  a  party  plaintiff  in  this  suit,  except 
as  the  reputed  husband  of  the  said  Ehza  A.  Ruckstool — his 
name  does  not  appear  in  the  mortgage  on  which  this  suit  is 
brought — nor  have  this  deponent  and  his  co-defendant,  nor 
has  either  of  them  at  any  time  had  any  transactions  of  business 
or  otherwise  with  him.  All  of  which  the  deponent  expects  to 
be  able  to  prove  on  the  trial  of  the  case." 

The  court  below,  on  motion  of  the  plaintiffs'  counsel,  gave 
judgment  for  want  of  a  sufficient  affidavit  of  defence,  which 
was  here  assigned  for  error. 

Woodward,  J.  The  affidavit  disclosed  no  defence  whatever. 
Mrs.  Ruckstool,  as  appeared  on  the  face  of  the  mortgage,  was 
only  trustee  for  the  Heart  and  Hand  Female  Beneficial  Society, 
in  whom  the  beneficial  interest  of  the  mortgage  was  vested. 
Femes  covert,  like  infants,  lunatics,  and  others  non  sui  juris, 
may  be  trustees,  subject,  of  course,  to  their  legal  incapacity 
to  deal  with  the  estate  vested  in  them:  Hill  on  Trustees,  49. 
The  incapacity  of  Mrs.  Ruckstool  to  sue  in  her  own  name  was 
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obviated  by  her  husband  joining  with  her.    The  mortgagors 
must  pay  the  money  as  they  agreed  to  do. 
The  judgment  is  aflSrmed.* 

The  Wife's  Domicile 

SUTER  V.  SUTER 
72  Miss.  345.— 1894 

Woods,  J.  This  is  an  appeal  from  a  decree  of  the  court  be- 
low allowing  alimony  and  counsel  fees  pendente  lite,  in  proceed- 
ings instituted  by  a  wife  for  divorce  from  her  husband  for  de- 
sertion. 

From  the  bill  filed  by  the  wife,  and  from  her  evidence  offered 
in  support  of  her  appUcation  for  alimony  and  counsel  fees,  it 
is  perfectly  certain  that  the  home  of  the  husband  is  in  New 
Orleans,  La.;  and  the  domicile  of  the  husband  is  that  of  the 
wife.  From  the  same  sources  of  information,  it  is  clear  that, 
shortly  after  the  return  of  the  husband  from  Biloxi  to  his  busi- 
ness and  home  in  New  Orleans,  he  invited  the  wife  to  join  him 
in  their  home  in  that  city;  that  she  was  urged  by  Mr.  Clarke 
to  return  to  her  husband  and  home,  and  declined  to  do  so  ex- 
cept upon  condition  of  her  husband's  placing  the  title  to  the 
home  in  their  joint  names,  in  order  to  prevent  any  sale  of  the 
same  by  the  husband  without  her  consent;  and  that,  in  Sep- 
tember, 1890,  the  husband  wrote  the  wife,  stating  his  inability 
to  bear  the  double  expense  of  their  living  separate,  and  calling 
her  attention  to  her  former  refusal  to  go  to  New  Orleans,  where 
he  was  compelled  to  remain  to  make  a  living,  and  urging  the 
wife  to  come  to  him  with  their  children. 

In  his  sworn  answer,  the  husband  states  his  efforts  to  have 
the  wife  return  to  him  and  his  home,  and  avers  his  wilUngness 
to  receive  her  now. 

1  Generally,  either  by  statute  or  by  common  law,  the  incident  of  dower 
attaches  to  the  estate  of  the  cestui  que  trust.  1  Ames'  Cases  on  Trusts  (2d 
Ed.),  p.  375.  See  In  the  Matter  of  the  Estate  of  Henry  P.  Pulling,  97  Mich. 
375;  reported  herein,  p.  180.  A  husband  has  an  estate  by  the  curtesy  in  his 
wife's  equitable  property.   Ames  Cases  on  Trusts  (2d  Ed.),  pp.  379-380. 
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It  is  a  mistake  on  the  part  of  the  wife  when  she  declares  that 
her  homestead  is  in  Biloxi.  Her  domicile  is  that  of  her  husband, 
and  his  is  in  New  Orleans,  and  she  cannot,  to  suit  her  conven- 
ience or  pleasure,  create  a  home  distinct  from  her  husband's 
by  refusing  to  reside  in  the  domicile  of  his  choice. 

There  is  nothing  to  the  case,  as  made  by  the  wife,  which 
constitutes  this  an  exception  to  the  general  rule  just  announced. 
We  have  been  unable  to  see  any  reasonable  ground,  suggested 
even  by  the  wife's  own  showing,  why  she  should  not  return  to 
her  husband's  home  and  hers. 

That  the  husband  has  sold  the  residence  property  in  New 
Orleans  since  her  refusal  to  return  to  New  Orleans  is  of  no  con- 
cern whatever.  The  ownership  of  a  residence  property  is  not 
a  prerequisite  to  the  selection  of  a  domicile  and  the  estabhsh- 
ment  of  a  home. 

On  the  wife's  showing,  her  bill  and  her  application  for  ali- 
mony and  counsel  fees  are  a  fraud  upon  the  jurisdiction  of  the 
court.' 

REDFIELD,   CH.  J„  IN  POWELL  ».  POWELL 
29  Vt.  148,  150—1856 

Now,  while  we  recognize  fully  the  right  of  the  husband  to 
direct  the  affairs  of  his  own  house,  and  to  determine  the  place  of 
abode  of  the  family,  and  that  it  is  in  general  the  duty  of  the  wjf e 
to  submit  to  such  determinations,  it  is  still  not  an  arbitrary 
power  which  the  husband  exercises  in  these  matters.  He  must 
exercise  reason  and  discretion  in  regard  to  them.  If  there  is  any 
ground  to  conjecture  that  the  husband  requires  the  wife  to 
reside  where  her  health  or  her  comfort  will  be  jeoparded,  or 
even  where  she  seriously  beUeves  such  results  will  follow  which 
will  almost  of  necessity  produce  the  effect,  and  it  is  only  upon 
that  ground  that  she  separates  from  him,  the  court  cannot, 
regard  her  desertion  as  continued  from  mere  wilfulness. 

Any  man  who  has  proper  tenderness  and  affection  for  his  wife 
would  certainly  not  require  her  to  reside  near  his  relatives  if  her 

1  See  also  Stevens  v.  Allen,  139  La.  658. 
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peace  of  mind  were  thereby  seriously  disturbed.  This  would  be 
very  far  from  compUance  with  the  Scriptural  exposition  of  the 
duty  of  husbands:  "For  this  cause  shall  a  man  leave  father  and 
mother  and  cleave  to  his  wife,  and  they  twain  shall  be  one  flesh." 
And  in  the  present,  case,  as  the  wife  alleges  the  vicinity  of  the 
husband's  relatives  as  a  reason  why  she  cannot  consent  to  come 
to  Milton  to  hve  with  him,  and  as  every  one  at  all  experienced 
in  such  matters  knows  that  it  is  not  uncommon  for  the  female 
relatives  of  the  husband  to  create,  either  intentionally  or 
accidentally,  disquietude  in  the  mind  of  the  wife,  and  thereby 
destroy  her  comfort  and  health  often,  and  as  there  is  no  attempt 
here  to  show  that  this  is  a  simulated  excuse,  we  must  treat  it  as 
made  in  good  faith,  and  if  so,  we  are  not  prepared  to  say  that 
she  is  liable  to  be  divorced  for  acting  upon  it.' 

WILLIAMSON  V.  OSENTON 
232  U.  S.  619.— 1914 

Mr.  Justice  Holmes.  This  case  comes  here  upon  the  certi- 
fied question  whether  the  plaintiff,  when  she  began  this  suit, 
was  a  citizen  of  Virginia  in  such  sense  as  to  be  entitled  to  main- 
tain her  action  in  the  district  court  of  the  United  States  for  the 
southern  district  of  West  Virginia.  The  plaintiff  (the  defend- 
ant in  error)  at  that  time  was  the  wife  of  a  citizen  of  West 
Virginia,  but,  in  consequence  of  his  adultery,  as  she  alleged,  had 
separated  from  him  and  had  gone  to  Virginia.  Before  bringing 
this  action  she  had  brought  a  silit  in  West  Virginia  for  divorce, 
and  pending  the  present  proceeding  obtained  a  divorce  a  vin- 
culo. This  action  is  for  damages,  alleging  the  defendant  to 
have  been  a  party  to  the  adultery.  The  defendant  pleaded  to 
the  jurisdiction,  setting  up  the  plaintiff's  marriage  and  the 
residence  of  her  husband  in  Wfest  Virginia;  in  other  words,  that 
the  requisite  diversity  of  citizenship  did  not  exist.  The  plea 
seems  to  have  been  heard  upon  a  written  statement  of  facts  in 
which  it  was  agreed  that  the  plaintiff  went  to  Virginia  "with  the 
intention  of  making  her  home  in  that  state  for  an  indefinite  time 

1  See  also  Marshak  v.  Marshak,  115  Ark,  51;  15  Columbia.Law  Review,  277; 
33  Harvard  Law  Review,  112. 
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in  order  that  she  might  institute  this  suit  against  the  defendant 
in  the  United  States  court,"  together  with  the  facts  ah"eady 
stated.  The  plea  was  overruled,  there  was  a  trial  oh  the  merits, 
at  which  the  plaintiff  got  a  verdict  for  $35,000,  and  thereupon 
the  case  was  taken  to  the  Circuit  Court  of  Appeals,  from  which 
the  certified  question  comes. 

On  these  facts  the  question  certified  is  divided  into  two  by  the 
argument:  first,  whether,  if  able  so  to  do,  the  plaintiff  had 
changed  her  domicil  from  West  Virginia  to  Virginia  in  fact;  and, 
second,  supposing  that  she  had  changed  it  so  far  as  to  have 
enabled  her  to  proceed  against  her  husband  in  Virginia  had  she 
been  so  minded,  whether  for  other  purposes  her  domicil  did  not 
remain  that  of  her  husband  until  the  divorce  was  obtained, 
which  was  after  the  beginning  of  the  present  suit.  Premising 
that  if  the  plaintiff  was  domiciled  in  Virginia  when  this  suit  was 
begun,  she  was  a  citizen  of  that  state  within  the  meaning  of  the 
Constitution,  art.  3,  §  2,  and  the  Judicial  Code  of  March  3, 
1911,  chap.  231,  36  Stat,  at  L.  1087,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  128  (Gassies  v.  Ballon,  6  Pet.  761;  Boyd  v.  Nebraska, 
143  U.  S.  135,  161;  Minor  v.  Happersett,  21  Wall.  162,)  we  will 
take  these  questions  up  in  turn. 

The  essential  fact  that  raises  a  change  of  abode  to  a  change  of 
domicil  is  the  absence  of  any  intention  to  live  elsewhere  (Story, 
Conflict  of  Laws,  §  43) ;  or,  as  Mr.  Dicey  puts  it  in  his  admirable 
book,  "the  absence  of  any  present  intention  of  not  residing 
permanently  or  indefinitely  in"  the  new  abode.  Confl.  L.  2d 
ed.  111.  We  may  admit  that  if  this  case  had  been  before  a  jury 
on  testimony  merely  that  the  plaintiff  intended  to  live  in  Vir- 
ginia for  an  indefinite  time,  it  might  have  been  argued  that  the 
motive  assigned  for  the  change,  the  bringing  of  this  action, 
showed  that  the  plaintiff,  even  if  telling  the  literal  truth,  only 
meant  that  she  could  not  tell  when  the  lawsuit  would  end.  It  is 
to  be  noticed  also  that  the  divorce  proceedings  were  carried 
through  in  West  Virginia,  though  it  is  fair  to  assiune  that  they 
were  begun  before  the  plaintiff  moved.  But  the  case  was  sub- 
mitted to  the  court  upon  a  written  statement,  upon  which  we 
prestune  both  sides  expected  the  court  to  rule.  To  give  the 
supposed  ambiguous  meaning  to  the  words  "for  an  indefinite 
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time"  in  that  statement  would  be  to  assume  that  the  parties 
were  trying  to  get  the  better  of  each  other  by  a  quibble.  We 
must  take  them  to  mean :  for  a  time  to  which  the  plaintiff  did 
not  then  contemplate  an  end.  If  that  is  their  meaning,  the 
motive  for  the  change  was  immaterial ;  for,  subject  to  the  second 
question  to  be  discussed,  the  plaintiff  had  a  right  to  select  her 
domicil  for  any  reason  that  seemed  good  to  her.  With  possible 
irr-elevant  exceptions  the  motive  has  a  bearing  only  when  there 
is  an  issue  open  on  the  intent.  Cheever  v.  Wilson,  9  Wall.  108, 
123rDickerman  v.  Northern  Trust  Co.  176  U.  S.  181,  191,  192. 
With  that  estabUshed  as  agreed,  there  is  no  doubt  that  it  was 
sufficient  to  work  the  change.  Mitchell  v.  United  States,  21 
Wall.  350,  352;  Dicey,  Confl.  L.  2d  ed.  108,  113,  114. 

The  second  subdivision  of  the  question  may  be  answered  with 
even  less  doubt  than  the  first.  The  very  meaning  of  domicil  is 
the  technically  pre-eminent  headquarters  that  every  person  is 
compelled  to  have  in  order  that  certain  rights  and  duties  that 
have  been  attached  to  it  by  the  law  may  be  determined.  Berg- 
ner  &  E.  Brewing  Co.  v.  Dreyfus,  172  Mass.  154,  157.  In  its 
nature  it  is  one;  and  if  in  any  case  two  are  recognized  for  differ- 
ent purposes,  it  is  a  doubtful  anomaly.  Dicey,  Confl.  L.  2d  ed. 
98.  The  only  reason  that  could  be  offered  for  not  recognizing 
the  fact  of  the  plaintiff's  actual  change,  if  justified,  is  the  now 
vanishing  fiction  of  identity  of  person.  But  if  that  fiction  does 
not  prevail  over  the  fact  in  the  relation  for  which  the  fiction  was 
created  there  is  no  reason  in  the  world  why  it  shoidd  be  given 
effect  in  any  other.  However  it  may  be  in  England,  that  in  this 
country  a  wife  in  the  plaintiff's  circumstances  may  get  a  differ- 
ent domicil  from  that  of  her  husband  for  piuTJOses  of  divorce  is 
not  disputed  and  is  not  open  to  dispute.  Haddock  v.  Haddock, 
201  U.  S.  562,  571.  This  she  may  do  without  necessity  and 
simply  from  choice,  as  the  cases  show,  and  the  change  that 
is  good  as  against  her  husband  ought  to  be  good  as  against  all. 
In  the  later  decisions  the  right  to  change  and  the  effect  of  the 
change  are  laid  down  in  absolute  terms.  Gordon  v.  Yost,  140 
Fed.  79;  Watertown  v.  Greaves,  50  C.  C.  A.  172,  112  Fed.  183; 
Shute  V.  Sargent,  67  N.  H.  305;  Buchholz  v.  Buchholz,  63  Wash. 
213.    See  Haddock  v.  Haddock,  supra;  Barber  v.  Barber,  21 


CHASTISEMENT   OR  RESTRAINT  OF   THE   WIFE  261 

How.  582,  588,  597,  598.  We  see  no  reason  why  the  wife  who 
justifiably  has  left  her  husband  should  not  have  the  same  choice 
of  domicil  for  an  action  for  damages  that  she  has  against  her 
husband  for  a  divorce.    We  answer  the  question,  Yes.^ 

Chastisement  or  Restraint  of  the  Wife 

THE  PEOPLE  V.  WILLIAM  WINTERS 
2  Park.  Cr.  Rep.  (N.  Y.)  10.— 1823 

The  prisoner  was  indicted  for  assault  and  battery  on  his 
wife.  It  appeared  on  the  trial  that  the  prisoner  attempted 
to  correct  one  of  his  children,  and  that  his  wife  interfered  and 
made  such  a  noise  as  to  alarm  the  neighborhood.  She  testified 
that  he  struck  her  on  the  head  with  his  hand,  and  bruised  her 
severely. 

Walworth,  Circuit  Judge,  said  a  husband  has  no  right  to 
beat  his  wife  or  to  inflict  punishment  upon  her.  But  he  may 
defend  himself  against  her,  and  may  restrain  her  from  acts  of 
violence  towards  himself  and  others,  for  he  is  accountable  for 
her  acts  which  injure  others. 

The  jury  being  satisfied  by  other  testimony  that  the  prisoner 
had  done  nothing  more  than  was  necessary  to  defend  himself, 
in  this  case,  rendered  a  verdict  of  not  guilty. 

1  Shute  V.  Sargent,  67  N.  H.  305:  "The  good  sense  of  the  thing  is  that  a 
wife  cannot  be  divested  of  the  right  of  suffrage,  or  be  deprived  of  any  civil 
or  legal  right,  by  the  act  of  her  husband ;  and  so  we  take  the  law  to  be.  When- 
ever it  is  necessary  or  proper  for  her  to  acquire  a  separate  domicil  [in  this 
case,  abandonment  by  the  husband]  she  may  do  so.  This  is  the  rule  for  the 
purposes  of  divorce    .    .    .    and  it  is  the  true  rule  for  all  purposes." 

In  New  York  it  has  been  held  that  even  where  husband  and  wife  are 
voluntarily  separated,  the  wife  may  acquire  a  separate  domicil,  the  law  of 
which  domicil  will  control  the  distribution  of  her  personal  property  (Matter 
of  Florance,  54  Hun,  328)  and  the  appraisal  of  her  estate  under  the  transfer 
tax  law  (Matter  of  Crosby,  85  Misc.  679.) 

See  also  note  in  6  Columbia  Law  Review,  354. 
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THE  QUEEN  v.  JACKSON 
L.  R.  (1891),  1  Q.  B.  671 

Abgument  on  the  return  to  a  writ  of  habeas  corpus,  com- 
manding Edmund  Haughton  Jackson  to  bring  up  the  body 
of  Emily  Emma  Maude  Jackson,  his  wife,  taken  and  detained 
in  his  custody. 

Lord  Eshek,  M.  R.^  In  this  case  it  is  really  admitted  that 
this  lady  is  confined  by  the  husband  physically  so  as  to  take 
away  her  liberty.  The  only  question  for  us  to  determine  is 
whether  in  this  case  we  can  allow  that  to  continue.  The  hus- 
band declares  his  intention  to  continue  it.  He  justifies  such 
intention;  and  the  proposition  laid  down  on  his  behalf  is  that 
a  husband  has  a  right  to  take  the  person  of  his  wife  by  force 
and  keep  her  in  confinement,  in  order  to  prevent  her  from  ab- 
senting herself  from  him  so  as  to  deprive  him  of  her  society. 
A  series  of  propositions  have  been  quoted  which,  if  true,  make 
an  EngUsh  wife  the  slave,  the  abject  slave,  of  her  husband. 
One  proposition  that  has  been  referred  to  is  that  a  husband 
has  a  right  to  beat  his  wife.  I  do  not  believe  this  ever  was  the 
law.  Then  it  was  said  that,  if  the  wife  was  extravagant,  the 
husband  might  confine  her,  though  he  could  not  imprison  her. 
The  confinement  there  spoken  of  was  clearly  the  deprivation 
of  her  Uberty  to  go  where  she  pleases.  The  counsel  for  the 
husband  was  obUged  to  admit  that,  if  she  was  kept  to  one 
room,  that  would  be  imprisonment;  but  he  argued  that,  if  she 
was  only  kept  in  the  house,  that  was  confinement  only.  That 
is  a  refinement  too  great  for  my  intellect.  I  shoiild  say  that 
confining  a  person  to  one  house  was  imprisonment,  just  as 
much  ag  confining  such  person  to  one  room.  I  do  not  believe 
that  this  contention  is  the  law  or  ever  was.  It  was  said  that 
by  the  law  of  England  the  husband  has  the  custody  of  his  wife. 
What  must  be  meant  by  "custody"  in  that  proposition  so  used 
to  us?  It  must  mean  the  same  sort  of  custody  as  a  gaoler  has 
of  a  prisoner.    I  protest  that  there  is  no  such  law  in  England. 

'  Opinions  were  also  given  by  Lord  Halsbury,  L.  C,  and  Fry,  L.  J. 
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Cochrane's  Case,  8  Dowl,  630,  was  cited  as  deciding  that  the 
husband  has  a  right  to  the  custody,-  such  custody',  of  his  wife. 
I  have  read  it  carefully,  and  I  think  that  it  does  so  decide. 
The  judgment,  if  I  may  respectfully  say  so,  is  not' very  exactly 
worded,  and  uses  different  expressions  in  many  places  where  it 
means  the  same  thing;  but  that  seems  to  me  to  be  the  result  of 
it.  It  appears  to  me,  if  I  am  right  in  attributing  to  it  the  mean- 
ing I  have  mentioned,  that  the  decision  in  that  case  was  wrong 
as  to  the  law  enunciated  in  it,  and  that  it  ought  to  be  overruled. 
Sitting  here,  in  the  Court  of  Appeal,  we  are  entitled  to  overrule 
it.  I  do  not  believe  that  an  EngUsh  husband  has  by  law  any 
such  rights  over  his  wife's  person  as  have  been  suggested.  I  do 
not  say  that  there  may  not  be  occasions  on  which  he  would  have 
a  right  of  restraint,  though  not  of  imprisonment.  For  instance, 
if  a  wife  were  about  iiiunediately  to  do  something  which  would 
be  to  the  dishonor  of  her  husband,  as  if  the  husband  saw  his 
wife  in  the  act  of  going  to  meet  a  paramour,  I  think  he  might 
seize  her  and  pull  her  back.  That  is  not  the  right  that  is  con- 
tended for  in  this  case.  The  right  really  now  contended  for 
is  that  he  iriay  imprison  his  wife  by  way  of  punishment,  or 
if  he  thinks  that  she  is  going  to  absent  herseK  from  him,  for 
any  purpose,  however  innocent  of  moral  offence,  he  may  im- 
prison her,  and  it  must  go  to  the  full  length  that  he  may  per- 
petually imprison  her.  I  do  not  think  that  this  is  the  law  of 
England.  But,  assumihg  that  there  is  ^uch  a  right,  the  ques- 
tion arises  whether  thie  way  in  which  and  the  circumstances 
under  which  it  has  been  exel"cised  in  this  case  are  such  that 
the  law  ought  to  give  back  to  the  husband  the  custody  of  this 
lady  against  her  will.  The  seizure  was  made  on  a  Sunday 
afternoon  when  she  was  coming  out  of  church,  in  the  face  of 
the  whole  congregation.  He  takes  with  him  to  assist  him  in 
making  the  seizure  a  young  lawyer's  clerk  and  another  man. 
The  wife  is  taken-by  the  shoulders  and  dragged  into  a  carriage, 
and  falls  on  the  floor  of  the  carriage  with  her  legs  hanging  out 
of  the  door.  These  have  to  be  Ufted  in  by,  I  beheve,  the  clerk. 
Her  arm  is  bruised  in  the  struggle.  She  is  then  driven  off  to 
the  husband's  house,  the  lawyer's  clerk  riding  in  the  carriage 
with  them.    Could  anything  be  more  insulting?    The  lawyer's 
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clerk  remains  at  the  house,  and  a  nurse  is  engaged  to  attend 
the  wife,  who  is  not  ill.  Obviously  the  lawyer's  clerk  and  the 
nurse  are  to  help  keep  watch  over  her  and  control  her.  That 
in  itself  is  insulting.  She  goes  to  the  window  in  the  house,  and, 
one  of  her  relations  being  outside,  the  bUnd  is  immediately 
pulled  down.  I  think  that  the  circumstances  of  this  seizure 
and  detention  were  those  of  extreme  insult,  and  I  cannot  think 
that  it  can  be  imder  such  circumstances  as  these  the  husband 
has  a  right  to  keep  his  wife  insultingly  imprisoned  until  she 
undertakes  to  consort  with  him.  '  In  my  opinion,  the  circum- 
stances are  such  that  the  comt  ought  not  to  give  her  back  into 
his  custody.  He  has  obtained,  it  is  true,  a  decree  for  restitution 
of  conjugal  rights;  *  but  that  gives  him  no  power  to  take  the 
law  into  his  own  hands  and  himself  enforce  the  decree  of  the 
court  by  imprisonment.  Formerly  that  decree  might  have 
been  enforced  by  attachment  for  contempt;  but  that  would 
have  been  an  imprisonment  by  the  court,  not  by  the  husband. 
The  power  of  attachment  in  such  cases  is  now  taken  away. 
The  suggestion,  therefore,  must  be  that,  though  the  coiu-t  has 
no  power  to  force  the  wife  to  restore  conjugal  rights  by  im- 
prisonment, the  husband  himself  has  a  right  to  take  her  by 
force  and  imprison  her  without  the  assistance  of  the  court. 
I  think  that  the  passing  of  the  act  of  parliament  which  took 
away  the  power  of  attachment  in  such  cases  is  the  strongest 
possible  evidence  to  show  that  the  legislature  has  no  idea  that 
a  power  would  remain  in  the  husband  to  imprison  the  wife 
for  himself;  and  this  tends  to  show  that  it  is  not  and  never 
was  the  law  of  England  that  the  husband  has  such  a  right  of 
seizing  and  imprisoning  the  wife  as  contended  for  in  this  case. 
If  there  is  now  a  greater  difficulty  than  there  was  in  enforcing, 

1  "It  will  readily  be  perceived  that  this  court  can  deal  with  the  controversy 
only  so  far  as  property  is  concerned.  Over  the  conduct  and  acts  of  the  par- 
ties, except  with  reference  to  their  respective  rights  of  property,  and  for  the 
purpose  of  enforcing  those  rights  when  ascertained,  this  court  can  exercise  no 
control.  It  has  not  jurisdiction  to  compel  cohabitation  where  one  party  with- 
draws from  the  society  of  the  other  without  justifiable  cause  nor  to  decree  a 
restitution  of  conjugal  rights  withheld." — Cruger  v.  Douglas,  4  Edw.  Ch. 
(N.  Y.)  433,  506.  In  England,  non-compliance  with  suiih  decree  constitutes 
desertion:  Matrimonial  Causes  Act  of  1884. 
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or  if  it  is  now  impossible  effectively  to  enforce  a  decree  for  the 
restitution  of  conjugal  rights,  the  legislature  has  caused  this 
by  act  of  parliament,  and  the  legislature  must  deal  with  the 
matter.  For  these  reasons  I  agree  that  the  return  to  the  writ 
is  bad,  and  that  the  husband  has  so  acted  that  we  ought  not 
to  give  back  the  custody  of  this  lady  to  him.* 

Ante-nuptial  Torts  by  the  Wife 

HAWK  V.  HARMAN 
5  Binney  (Pa.),  43.— 1812 

Upon  the  trial  of  this  case,  which  was  an  action  by  Hawk  and 
wife  for  slanderous  words  spoken  of  Elizabeth,  the  wife  of  ^ 
Hawk,  dwn  sola,  by  Catherine,  the  wife  of  Harman,  (whether 
sole  or  covert  at  the  time,  the  narr.  did  not  state),  the  Common 
Pleas  reserved  the  point,  whether  the  husband  is  hable  for 
slanderous  words  spoken  by  his  wife  before  marriage.  The  ver- 
dict was  for  the  plaintiff,  forty  shillings  damages,  and  six 
cents  costs;  and  the  court,  after  argument  upon  the  reserved 
point,  set  aside  the  verdict,  and  gave  judgment  of  nonsuit, 
upon  which  this  writ  of  error  was  brought. 

TiLQHMAN,  C.  J.  The  only  question  in  this  case  is  whether 
an  action  will  he  against  a  man  and  his  wife  for  slanderous 

*  "  Says  Blackstone  (writing  in  1763) :  '  The  husband,  by  the  old  law,  might 
give  his  wife  moderate  correction.  .  .  .  But  in  the  politer  reign  of  Charles 
II,  this  power  of  correction  began  to  be  doubted  and  a  wife  may  now  have 
security  of  the  peace  against  her  husband,  or,  in  return,  a  husband  against  his 
wife.  Yet  the  lower  rank  of  people,  who  were  always  fond  of  the  old  common 
law,  still  claim  and  exert  their  ancient  privilege;  and  the  courts  of  law  will 
still  permit  a  husband  to  restrain  a  wife  of  her  liberty  in  case  of  any  gross 
misbehaviour.'  [Commentaries,  vol.  i,  Bk.  i,  chap.  15.]  This  touching  at- 
tachment to  their  old  common  law  still  survives  among  'the  lower  rank  of 
people'  in  the  form  of  wife  beating." — Bryce,  Studies  in  History  and  Juris- 
prudence, 823.  See  also  the  comment  by  Christian  and  Cooley  upon 
Blackstone's  praise  of  the  attitude  of  the  English  common  law  towards 
married  women,  Gooley's  Blackstone,  last  note  to  Bk.  I.,  Chap.  15. 

There  is  no  control  of  the  wife's  person  by  the  husband  that  makes  it 
necessary  to  procure  his  consent  to  a  surgical  operation  upon  her.  Bur- 
roughs V.  Crichton,  48  App.  D.  C.  596,  annotated  in  4  A.  L.  R.  1529. 
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words  spoken  by  the  wife  before  marriage.  It  is  a  question 
which  does  not  admit  of  a  doubt.  The  wife  cannot  be  sued 
without  her  husband;  and  if  the  action  does  not  lie  against 
both,  it  follows  that  a  woman  by  her  own  act  may  defeat  the 
plaintiff's  action,  a  principle  not  to  be  endured,  imless  a  posi- 
tive adjudication  on  the  point  could  be  produced  in  support 
of  it.  But  the  defendant  in  error  reUes  on  the  general  position 
to  be  foxmd  in  some  books  of  authority,  that  a  man  is  liable 
to  answer  to  his  wife's  contracts  before  marriage.  To  be  siu^e 
he  is,  but  it  must  not  be  inferred  that  he  is  not  answerable 
for  her  torts  also.  The  expressions  do  not  necessarily  bear 
that  import,  and  in  candid  construction,  they  ought  not  to  be 
so  expoimded.  It  would  be  attributing  to  respectable  authors 
an  unaccountable  mistake,  for  there  is  not  wanting  express 
authority  to  the  contrary.  If  a  feme  sole  is  sued  for  trespass, 
and  marries,  the  action  shall  proceed  against  her,  and  if  she  is 
found  guilty,  judgment  and  execution  shall  be  had  against  her 
alone  without  naming  her  husband.  Doyley  v.  White,  Cro. 
Jac.  323,  cited  in  Buller's  Ni.  Pri.  22.  But  if  this  suit  is  brought 
after  the  marriage,  for  a  trespass  committed  by  the  feme  while 
sole,  it  shall  be  against  the  husband  and  wife,  and  what  is 
somewhat  singular,  the  writ  charges  the  trespass  as  having 
been  committed  by  both,  because  there  is  no  other  form  of  writ 
in  the  register.  It  was  so  decided  22  Ass.  pi.  87,  Jenk.  Cent. 
23,  pi.  43,  cited  in  4  Vin.  185,  C.  1,  pi.  14.  So  if  a,  feme  disseisor- 
ess  marries,  the  writ  against  the  husband  and  wife  shall  be, 
quod  disseisiverunt,  and  not  guod  uxor  dum  sola  disseisivif. 
In  these  cases  there  was  no  question  about  the  action  lying 
against  the  husband  and  wife;  the  only  doubt  was,  whether 
the  form  of  the  writ  was  right.  I  am  therefore  of  opinion 
that  the  judgment  should  be  reversed,  and  judgment  entered 
here  for  the  plaintiff  below  on  the  verdict. 
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Post-nuptial  Torts  by  the  Wife 

KOSMINSKY  V.  GOLDBERG 
44  Ark.  401.-1884 

,  Smith,  J.  This  action  was  against  the  husband  alone  for  de- 
famatory words  spoken  by  the. wife.  The  complaint  did  not 
show  whether  the  defendant  was  present  or  absent  at  the  time 
the  slander  was  uttered;  and  a  demurrer  to  it  was  sustained 
for  non-joinder  of  the  wife.  The  plaintiff  prpposed  to  amend 
by  stating  that  the  injurious  words  were  spoken  in  the  presence 
and  hearing  of  the  husband;  but  the  amendment  was  stricken 
out.  By  this  action  we  understand  the  court  to  have  decided 
that  the  amendment  stated  no  pase  materially  different  from 
that  which  had  already  been  adjudged  insufficient,  and  to 
have  insisted  that  the  wife  be  brought  in  as  a  party.  The 
plaintiff  declining  to  plead  further,  and  electing  to  rest  on  his 
amended  complaint,  final  judgment  was  entered  dismissing 
the,  action. 

For  the  wife's  torts,  commited  during  coverture,  the  hus- 
band is  responsible.  Such  torts  may  be  committed  under 
either  of  the  following  circumstances:  1.  Where  the  husband 
IS  absent  and  had  no  knowledge  of  the  intended  act,as  in  Head 
V.  Briscoe,  5  Carr.  &  Payne,  484  (24  E.  C.  L.  R.  667),  where  a 
man  was  held  answerable  for  a  libel  pubhshed  by  his  wife,  al- 
though they  were  permanently  living  apart.  See,  also,  Cat- 
terall  v.  Kenyon,  3  Q.  B.  309;  40  E.  C.  L.  R.  749.  2.  Where  the 
husband  is  absent,  but  where  the  tort  is  done  under  his  direc- 
tion and  instigation,  as  in  Handy  v.  Foley,  121  Mass.  259. 
3.  Where  the  husband  was  present,  but  the  wife  acted  of  her 
own  volition,  of  which  Cassin  p.  Delaney,  38  N.  Y.  178,  is  an 
example.  And  4.  Where  the  tort  is  committed  in  the  company 
of  the  husband,  and  by  his  command  or  encom-agement;  for 
instances  of  which  see  Daily  v.  Houston,  58  Mo.  361;  Brazil 
V.  Moran,  8  Minn.  236. 

In  the  first  three  cases  they  are  jointly  liable,  and  the  wife 
must  be  joined.    She  is  in  reality  the  offending  party,  and  if 
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the  marriage  should  be  dissolved  by  divorce  or  the  death  of 
either  spouse  before  judgment  recovered,  ihe  liability  of  the 
husband  ceases.  He  is  joined  because  she  cannot  be  sued  alone. 
But  in  the  last  case  supposed,  the  law  considers  the  tort  as 
committed  by  the  husband,  and  he  alone  is  liable.  To  exempt 
her  from  liability,  however,  requires  the  concurrence  of  his 
presence  and  his  command.  A  wrong  done  by  his  direction, 
but  not  in  his  company,  does  not  excuse  her;  nor  does  his  pres- 
ence, if  unaccompanied  by  his  direction.  The  rule  is  stated 
too  broadly  in  2  Kent's  Com.  149,  where  it  is  said,  "If  com- 
mitted in  his  company,  or  by  his  order,  he  alone  is  liable." 

Here  the  injury  is  alleged  to  have  been  done  in  the  hus- 
band's presence,  but  not  at  his  instigation.  Yet  his  presence 
raises  a  presumption  that  she  Was  acting  under  compulsion. 
And  therefore  the  complaint  states  prima  fade  a  cause  of  action 
against  him  alone.  Of  course  this  presumption  may  be  re- 
butted by  proof  that  he  did  not  authorize  or  influence  her  act. 
Pomeroy's  Remedies,  sec.  320;  Bliss  on  Code  Pleading,  sec.  85. 

The  presumption  of  coercion,  arising  from  the  mere  pres- 
ence of  the  husband  in  the  case  of  crimes,  has  been  abolished 
by  statute,  and  the  excuse  has  been  left  to  be  made  out  by 
proofs.    Gantt's  Dig.,  sec.  1233;  Edwards  v.  State,  27  Id.  493. 

Judgment  reversed,  with  directions  to  require  defendant 
to  answer  the  amended  complaint. 

Torts  to  the  Wife 

LAUGHLIN  V.  EATON 
54  Me.  156.— 1866 

Barrows,  J.  To  this  action  for  malicious  prosecution  upon 
a  charge  of  adultery,  the  defendants  seasonably  pleaded  in 
abatement  the  coverture  of  the  plaintiff.     .     .    . 

The  presiding  judge  found  for  the  defendants,  sustained  the 
plea  and  ordered  the  writ  to  be  abated,  to  which  order  plaintiff 
excepts.    .    .    . 

The  well-known  general  doctrine  of  the  common  law  is,  that 
where  a  wrong  is  committed  against  the  person  of  the  wife 
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during  coverture,  as  by  beating  her,  slandering  her  reputation, 
or  by  malicious  prosecution,  she  cannot  sue  alone.  For  in- 
juries to  the  wife  occasioning  to  the  husband  a  deprivation  of 
the  society  of  his  wife,  or  of  her  assistance  in  his  domestic  affairs, 
or  by  which  he  is  put  to  expense,  he  may  have  his  separate 
action,  as  where  a  violent  battery  has  caused  a  long  continued 
illness  of  the  wife  or  expense  in  her  cure,  or  if  she  be  maliciously 
indicted  and  thereby  separated  from  him,  or  he  put  to  ex- 
pense in  her  defence.  But  if  the  action  is  brought  for  her  per- 
sonal suffering  and  injury,  the  husband  and  wife  must  join, 
and  care  should  be  taken  not  to  include  in  the  declaration  a 
statement  of  any  cause  of  action  for  which  the  husband  alone 
would  be  entitled  to  recover.  1  Chitty's  PI.  46,  47,  61.  Horton 
&  ux.  V.  Byles,  1  Siderfin,  387;  Russel  &  ux.  v.  Come,  1  Salkeld, 
119;  Hyde  v.  Scyssor,  Cro.  Jac.  538. 

When  an  injury  is  done  to  both,  as  slander  or  battery  of 
husband  and  wife,  separate  actions  niust  be  brought,  one  by  the 
husband  alone  for  the  injury  to  him,  and  one  by  the  husband  and 
wife  for  the  iiijuiy  to  her.  If  both  causes  of  action  are  joined, 
it  is  error.  EbersoU  v.  Krug  &  ux.,  in  error,  3  Binn,  555.  There 
is  nothing  in  this  case  which  brings  it  within  any  known  ex- 
cepition  to  the  general  rule  above  stated.  John  Laughlin  has 
not  been  banished  or  adjured  the  countiry,  or  deserted  his  wife 
and  gone  beyond  seas.  So  far  as  appears,  he  is  still  in  frequent 
communication  with  her,  supplying  her  with  funds  and  only 
temporarily,  though  long  absent. 

In  Gregory  v.  Paul,  15  Mass.  30,  cited  for  plaintiff,  the  wife 
of  a  foreigner,  deserted  by  her  husband  in  a  foreign  country, 
who  had  thereafter  maintained  herself  as  a  single  woman,  and 
lived  for  five  years  in  Massachusetts,  her  husband  never  hav- 
ing been  within  the  United  States,  was  holden  competent  to 
sue  as  a  feme  sole.  See.  10,  chap.  61,  of  the  R.  S.  of  1857,  em- 
bodies the  doctrine  thus  laid  down,  with  some  additions,  as  the 
law  of  this  state.  It  is  mmecessary  to  contrast  the  case  of 
Gregory  v.  Paul  with  the  one  at  bar,  or  consider  fm-ther  under 
what  circumstances  the  absence  of  the  husband  from  the 
state  will  excuse  his  non-joinder  in  a  suit  of  this  description. 

Nor  do  our  other  statutes  authorizing  married  women  in 
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certain  cases  to  maintain  suits  as  if  sole,  enlarge  the  plaintiff's 
rights  in  a  suit  Uke  this.  Under  sec.  3,  ch.  61,  a  married  woman 
may,  if  she  pleases,  prosecute  suits  at  law  or  in  equity  for  the 
preservation  and  protection  of  her  property  as  if  unmarried, 
and  may  maintain  an  action  in  her  own  name  to  recover  the 
wages  of  her  personal  labor,  not  performed  for  her  own  family. 

But  it  was  determined  by  this  court,  in  Ballard  &  ux.  v. 
Russell,  33  Maine,  196,  that  the  statute  enabling  her  to  sue 
for  the  preservation  and  protection  of  her  property  did  not 
extend  to  rights  of  action  for  tort  to  the  person. 

The  plaintiff's  counsel  urges  that,  if  enabled  to  sue  in  her 
own  name,  without  joining  her  husband,  for  the  protection  of 
her  property,  much  more  ought  she  to  have  that  power  for  the 
protection  of  her  Uberty  and  reputation,  when  her  husband  is 
out  of  the  jurisdiction,  or  his  consent  cannot  be  had  to  join  in 
the  suit. 

The  argument  would  be  appropriately  addressed  to  the 
legislature. 

The  present  state  of  law  requires  that  the  entry  in  this  case 
should  be 

Exceptions  overruled. 

Appleton,  C.  J.,  Kent,  Walton,  Dickerson  and  Dan- 
FORTH,  JJ.,  concurred.' 

STROOP  V.  SWARTS 

12  Serg.  &  R.  (Pa.)  76.— 1824 

This  was  an  action  brought  by  Jacob  Stroop  and  Mary,  his 
wife,  in  the  Court  of  Common  Pleas  of  Peiry  county,  to  re- 
cover damages  for  slanderous  words,  alleged  to  have  been 
spoken  of  the  wife  by  Swarts,  the  defendant  in  error.  The 
plaintiffs  had  a  verdict  in  the  com-t  below  for  $175,  but  the 
court,  on  motion  of  the  defendant's  coimsel,  arrested  the  judg- 
ment, for  which  reason  the  present  writ  of  error  was  sued  out. 

1  See,  also.  Wolf  v.  Baueres,  72  Md.  481.  Whether,  under  the  Married 
Women's  Enabling  Acts,  the  wife  in  an  action  for  personal  injury  to  her,  may 
recover  for  impaired  earning  capacity,  see  Texas  &  P.  Ry.  v.  Huinble,  97  Fed. 
837,  and  dissent. 
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On  the  case  being  called  up  for  argument  in  this  court,, Penrose, 
for  the  defendant  in  error,  alleged  and  proved,  that  before 
errors  were  assigned,  Mary  Stroop,  one  of  the  plaintiffs  in 
error,  was  dead.  He  therefore  moved  thfbt  the  writ  of  error 
be  abated,  and  cited,  Boas  v.  Hiesterj  3  Serg.  &  Rawle,  271; 
1  Chitty,  PI.  61, 

Wadsworth  and  Metzger,  contra^  referred  to  1  Binn.  172. 

Per  Curiam.  In  this  case,  there  was  no  judgment  for  the 
plaintiffs  in  the  court  below,  the  judgment  was  arrested.  Now, 
this  court  could  not  give  judgment  for  the  husband  alone, 
even  if  they  should  think  (which  > they  do  not),  that  the  judg- 
ment ought  not  to  have  been  arrested;  because  the  wife,  who 
wa,s  the  meritorious  cause,  is  dead,  and  the  cause  of  action  does 
not  survive.  If  the  wife  had  died  after  the  judgment  had  been 
given  for  her  husband  and  her,  it  would  have  been  different. 
The  judgment  would  then  have  survived  to  the  husband. 

Writ  of  error  abated. 

Torts  by  Husband  and  Wife 

SIMMONS  V.  BROWN  AND  WIFE 
5  R.  I.  299.— 1858 

This  was  an  action  of  the  case,  brought  by  the  plaintiff,  as 
the  owner  of  a  water  privilege  and  cotton  mill  thereon,  in 
Johnston,  against  the  defendants,  husband  and  wife,  for  erect- 
ing a  dam  across  the  stream  below,  on  the  land  of  the  wife,  and 
thereby  casting  backwater  upon  the  mill  of  the  plaintiff;  the 
declaration  claiming  damages  for  the  loss  of  the  profits  of  his 
manufacture  by  the  plaintiff,  during  the  period  of  time  set  forth, 
hi  which  he  was  prevented  by  the  obstruction  from  using  his 
mill.  One  count  in  the  declaration  alleged,  that  the  dam  of  the 
defendants  had  been  reduced  under  a  decree  of  this  court,  in 
equity,  upon  a  bill  filed  against  them  by  the  plaintiff;  the  action 
being  now  brought  to  recover  the  damages  caused  by  the  unlaw- 
ful raising  of  the  dam. 

Brayton,  J.  .  .  .  The  defendant's  counsel  requested  the 
court  to  charge  the  jury  that  Abby  Brown,  being  a  married 
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woman,  and  the  wife  of  the  other  defendant  charged,  and  being 
owner  of  the  fee  of  the  land  upon  which  the  dam  was  buUt,  and 
the  premises  being  in  the  possession  of  the  husband,  no  action 
could  be  maintained  against  her,  and  no  verdict  could  be 
rendered  against  her.  This  instruction  the  court  declined  to 
give;  and  the  defendants  now  move  for  a  new  trial  for  this,  as 
error. 

It  cannot  be  material  to  this  point,  that  the  wrongful  act  was 
conamitted  on  land  owned  by  the  defendant,  Abby  Brown. 
There  is  no  principle  suggested,  and  certainly  none  can  be 
found,  that  should  thus  change  the  character  of  the  acts  of  the 
defendants.  The  locality  of  the  act  is  not  that  which  can  im- 
press upon  it  a  wrongful  character.  It  is  equally  injurious  to 
the  plaintiff,  whether  it  be  done  on  the  defendant's  land,  or  done 
upon  the  plaintiff's.  Equally  immaterial  is  it,  that  the  act  was 
done  upon  land  in  the  possession  of  the  husband,  and  for  the 
same  reason.  The  locality  of  the  act  in  these  particulars  can 
have  no  other  effect,  at  most,  than  as  a  matter  of  evidence  of  the 
ractent  to  which  the  wife  participated  in  the  acts  of  the  husband. 
The  question,  therefore,  which  is  here  made  is  whether  a 
married  woman  can  be  jointly  guilty  with  her  husband  of  a 
wrong  of  this  kind;  in  effect,  whether  she  can  be  guilty  with  him 
of  any  trespass;  for  whether  the  injury  arising  from  it  be  direct 
or  consequential,  cannot  be  material. 

In  Marshe's  Case,  1  Leon.  312,  it  was  held,  that  where  goods 
came  to  the  wife  alone,  and  both  husband  and  wife  were  charged 
with  converting  them,  the  action  might  be  maintained.  Bald- 
win V.  Martin,  Owen,  43,  was  also  an  action  of  trover  against 
husband  and  wife,  alleging  a  conversion  by  both,  to  her  use, 
and  was  held  good.  In  Berry  and  Wife  v.  Nevys,  Cro.  Jac.  661, 
it  was  held,  that  though  the  joint  conversion  was  well,  yet  that 
the  conversion  must  be  alleged  to  be  to  the  use  of  the  husband, 
since  it  could  not  eniu-e  to  the  use  of  the  wife.  It  was  conceded 
that  the  action  was  open  to  this  objection  only.  In  Draper  v. 
Fulkes,  Yelv.  165,  166,  which  was  trover  against  husband  and 
wife,  the  allegation  was  that  the  goods  came  to  both,  and  that 
they  converted  them.  The  objection  to  a  recovery  in  this  case 
was  that  it  charged  a  conversion  on  both,  and  that  a  feme 
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coveH  could  not  convert;  and  Yelverton  answered,  and  the 
court  allowed,  that  "the  action  is  grounded  not  upon  property, 
but  possession  only;  and  the  point  is  the  conversion;  and  she 
may  as  well  be  charged,  as  in  trespass  or  disseisin. "  Mdorefoot 
V.  Ghenes  and  Wife,  2  Ld.  Raym.  1395,  was  scire  facias  against 
the  defendants  as  administrators,  and  alleged  the  wasting  of  the 
goods  of  the  intestate  by  both;  and  this  point  was  made,  that 
the  wife  could  not  be  guilty.  It  was  nevertheless  held  good;  for 
that  the  wasting  of  the  estate  was  a  tort  and  though  a  feme 
covert  might  not  convert,  yet  she  might  waste,  which  was  a  tort; 
and  this  decision  was  aflBimed  in  the  House  of  Lords. 

In  Smalley  v.  Kerfoot  and  Wife  and  others,  Andrews,  243,  the 
case  was  trespass  for  entering  the  plaintiff's  house  and  taking 
his  goods, 'and  converting  them  to  their  proper  use.  In  this  case 
it  was  conceded  that  the  action  would  well  lie  against  both 
husband  and  wife  for  the  trespass.  There  was  a  judgment  by 
default,  and  an  assessment  of  damages.  The  point  made  was 
upon  a  motion  in  arrest  of  judgment,  for  that  the  declaration 
alleged  a  conversion  to  the  use  of  the  wife.  This  case  was 
argued  a  second  time  at  the  request  of  the  judges,  and  upon  this 
argument  it  was  conceded  that  for  a  battery  or  other  personal 
wrong  committed  by  baron  and  feme,  the  wife  is  liable  to  an 
action  as  well  as  the  husband,  but  as  to  the  conversion,  it  could 
not  be  to  her  use.  The  point  made  was  overruled  because  the 
conversion  was  not  the  gist  of  the  action,  but  matter  of  aggra- 
vation merely.  In  Anon.  1  Vent.  93,  the  declaration  alleged  an 
assault  and  battery  by  both  husband  and  wife,  and  the  husband 
was  found  not  guilty.  There  was  a  motion  in  arrest  of  judg- 
ment, for  that,  it  being  a  battery  by  the  wife  alone,  he  should  be 
joined  for  conformity  only;  but  the  motion  was  overruled.  But 
the  general  doctrine,  as  well  settled,  is  stated  in  Chitty's  PI.  83, 
that  husband  and  wife  may  be  joined  in  all  actions  in  which  two 
or  more  persons  may  be  jointly  guilty,  and  may  be  cha^rged 
jointly.  This  ground  for  a  new  trial  must  be  also  overruled, 
and  there  must  be  judgment  upon  the  verdict. 
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Torts  as  Between  Husband  and  Wife 

ABBOTT  V.  ABBOTT 
67  Me.  304.-1877 

Peters,  J.  The  defendants  forcibly  carried  the  plaintiff  to  an 
insane  asylum.  The  case  assumes  the  act  to  have  been  wrongful 
and  wanton.  The  plaintiff  and  one  of  the  defendants,  at  the 
time,  were  husband  and  wife;  since  then  she  was  divorced.  Can 
an  action  of  tort,  for  such  an  injury,  instituted  after  divorce,  be 
sustained  by  her  against  her  former  husband?  We  have  no 
doubt  that  it  cannot  be  maintained. 

Precisely  the  same  question  was  lately  before  the  English 
court,  and  the  decision  and  the  reasons  on  which  the  decision  is 
grounded  meet  with  our  unqualified  approval.  Phillips  v.  Bar- 
net,  1  Q.  B.  D.  436.  It  is  there  held  that  the  wife,  after  being 
divorced  from  her  husband,  cannot  sue  him  for  an  assault  com- 
mitted upon  her  diiring  coverture.  In  the  course  of  the  discus- 
sion in  that  case.  Lush,  J.,  says:  "Now  I  cannot  for  a  moment 
think  that  a  divorce  makes  a  marriage  void  ah  initio;  it  merely 
terminates  the  relation  of  husband  and  wife  from  the  time  of  the 
divorce,  and  their  future  rights  with  regard  to  property  are 
adjusted  according  to  the  decision  of  the  court  in  each  case;" 
Field,  J.,  says:  "I  now  think  it  clear  that  the  real  substantial 
ground  why  the  wife  cannot  sue  her  husband  is  not  merely  a 
difficulty  in  the  procedure,  but  the  general  principle  of  the 
common  law,  that  husband  and  wife  are  one  person;"  and 
Blackbmn,  J.,  states  the  objection  to  be  "not  the  technical  one 
of  parties,  but  because,  being  one  person,  one  cannot  sue  the 
other." 

The  theory  upon  which  the  present  action  is  sought  to  be 
maintained  is,  that  coverture  merely  suspends  and  does  not 
destroy  the  remedy  of  the  wife  against  her  husband.  But  the 
error  in  the  proposition  is  the  supposition  that  a  cause  of  action 
or  a  right  of  action  ever  exists  in  such  a  case.  There  is  not  only 
no  civil  remedy,  but  there  is  no  civil  right,  during  coverture,  to 
be  redressed  at  any  time.    There  is,  therefore,  nothing  to  be 
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suspended.  Divorce  cannot  make  that  a  cause  of  action  which 
was  not  a  cause  of  action  before  divorce.  The  legal  character  of 
an  act  of  violence  by  husband  upon  wife  and  of  the  conse- 
quences that  flow  from  it,  is  fixed  by  the  condition  of  the  parties 
at  the  time  the  act  is  done.  If  there  be  no  cause  of  action  at  the 
time,  there  never  can  be  any. 

The  doctrine  advocated  by  the  plaintiff  finds  no  support  from 
any  of  the  principles  of  the  common  law.  According  to  the 
oldest  authorities,  the  being  of  the  wife  became,  by  marriage, 
merged  in  the  beiag  of  the  husband.  Her  disabilities  were  about 
complete.  By  the  earliest  edicts  of  courts,  he  had  a  right  to 
strike  her  as  a  punishment  for  her  conduct,  and  her  only  remedy 
was,  that  "she  hath  retaliation  to  beat  him  again  if  she  dare." 
And  Chancellor  Kent  lays  ddwn  the  doctrine,  not  contradicted 
or  challenged  in  any  of  the  editions  of  his  commentaries,  that, 
"as  the  husband  is  the  guardian  of  the  wife,  and  boimd  to 
protect  and  maintain  her,  the  law  has  given  him  a  reasonable 
superiority  and  control  over  her  person,  and  he  may  even  put 
gentle  restraints  upon  her  liberty,  if  her  conduct  be  such  as  to 
require  it,  imless  he  renounces  that  control  by  articles  of  separa- 
tion, or  it  be  taken  from  him  by  a  qualified  divorce. "  2  Kent 
Com.  180.  But  there  has  been  for  many  years  a  gradual  evolu- 
tion of  the  law  going  on,  for  the  amelioration  of  the  married 
woman's  condition,  untU  it  is  now,  undoubtedly,  the  law  of 
England  and  of  all  the  American  states,  that  the  husband  has  no 
right  to -Strike  his  wife,  to  punish  her,  under  any  circumstances 
or  provocation  whatever.  See,  upon  this  subject,  the  cases 
collected  in  a  learned  and  instructive  note  to  the  case  of  Com- 
monwealth V.  Barry,  in  2  Green's  Cr.  L.  Reports,  286.  Still,  the 
state  of  the  old  common  law  serves  to  show  the  basis  upon 
which  the  marriage  relation  subsisted;  and  we  do  not  perceive 
that  there  has  been,  either  by  legislative  enactment  or  by  the 
growth  of  the  law  in  adapting  itself  to  the  present  condition  of 
society,  any  change  in  that  relation  which  can  afford  the  plain- 
tiff a  remedy.  So  to  speak,  marriage  acts  as  a  perpetually 
operating  discharge  of  all  wrongs  between  man  and  wife, 
committed  by  one  upon  the  other.  As  said  by  Settle,  J.,  in 
State  V.  Oliver,  70  N.  C,  60,  "it  is  better  to  draw  the  curtain, 
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shut  out  the  public  gaze,  and  leave  the  parties  to  forget  and 
forgive. " 

We  are  not  convinced  that  it  is  desirable  to  have  the  law  as 
the  plaintiff  contends  it  to  be.  There  is  no  necessity  for  it. 
Practically,  the  married  woman  has  remedy  enough.  The 
.criminal  courts  are  open  to  her.  She  has  the  privilege  of  the 
writ  of  habeas  corpus,  if  imlawf  uUy  restrained.  As  a  last  resort, 
if  need  be,  she  can  prosecute  at  her  husband's  expense  a  suit  for 
divorce.  If  a  divorcte  is  decreed  to  her,  she  has  dower  in  all  his 
estate,  and  all  her  needs  and  all  her  causes  of  complaint,  in- 
cluding any  cruelties  suffered,  can  be  considered  by  the  court, 
and  compensation  in  the  nature  of  alimony  allowed  for  them. 
In  this  way  all  matters  would  be  settled  in  one  suit  as  a  finality. 

It  would  be  a  poor  policy  for  the  law  to  grant  the  remedy 
asked  for  in  this  case.  If  such  a  cause  of  action  exists,  others 
do.  If  the  wife  can  sue  the  husband,  he  can  sue  her.  If  an 
assault  was  actionable,  then  would  slander  and  Ubel  and  other 
tort&  be.  Instead  of  settling,  a  divorce  would  very  much  un- 
settle all  matters  between  ttiarried  parties.  The  private  mat- 
ters of  the  whole  period  of  married  existence  might  be  exposed 
by  suits.  The  statute  of  Umitations  could  not  cut  off  actions, 
because  diuing  covertm-e  the  statute  would  not  run.  With ' 
divorces  as  common  as  they  are  nowadays,  there  would  be  new 
harvests  of  litigation.  If  such  a  precedent  was  permitted,  we 
do  not  see  why  any  wife  siurviving  the  husband  could  not 
maintain  a  suit  aginst  his  executors  or  administrators  for  def- 
amation, or  cruelty,  or  assault,  or  deprivations  that  she  may 
have  wrongfully  suffered  at  the  hands  of  the  husband;  and  this 
would  add  a  new  method  by  which  estates  covdd  be  plundered. 
We  beheve  the  rule,  which  forbids  all  such  opportunities  for 
law  suits  and  speculations  to  be  wise  and  salutary  and  to 
stand  on  the  soUd  foundations  of  the  law. 

The  plaintiff  invokes  the  case  of  Blake  v.  Blake,  64  Maine, 
177,  as  supporting  her  ri^t  to  sue.  That  was  a  suit  in  as- 
sumpsit. In  matters  of  contract  there  may  be  a  cause  of  action 
during  coverture,  not  enforceable  by  the  ordinary  methods 
until  afterwards.  The  common  law  has  been  so  far  abrogated 
by  the  force  of  various  legislative  acts  as  to  allow  contracts  to 
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be  made  by  husband  and,  wife  with  each  other.  And,  to  a 
certain  extent,  contracts  between  man  and  wife  always  were 
upheld  in  courts  of  chancery.  That  case,  therefore,  differs 
from  this. 

Then,  if  the  husbaild  is  not  Uable,  the  question  arises  whether 
the  co-defendants  are  liable  in  this  action.  We  think  it  follows 
from  the  previous  reasoning  that  they  are  not.  The  true  test 
as  to  their  liability  is,  whether  an  action  could  have  been 
maintained  against  them  at  the  time  of  the  act  complained  of. 
It  is  clear  that  no  action  was  then  maintainable.  If  the  co- 
defendants  had  been  then  sued,  the  action  must  have  been  in 
the  name  of  the  husband  and  wife,  and  the  husband  would  have 
sued  to  recover  damages  for  an  injvuy  actually  committed  by 
himself.  Husband  and  wife  must  declare  that  the  injury  was 
ad  damnum  ipsorum.  She  cannot,  at  common  law,  sue  in  her 
own  name  alone,  nor  in  his  without  his  consent.  She  cannot 
appoint  an  attorney,  ordinarily,  but  he  must  do  it  for  her. 
His  conduct  and  admissions  can  affect  the  suit.  He  can  re- 
lease the  cause  of  action  and  she  cannot.  She  could  do  no  act 
to  redress  an  injury  to  her  without  his  conciirrence.  Nor  has 
the  common  law  been  changed  in  any  of  these  respects  until 
1876;  which  was  after  this  action  was  commenced.  Laws  of 
1876,  ch.  112.  The  damages  recoverable  in  an  action  would 
have  belonged  to  him,  and  not  to  her.  And,  at  the  same  time, 
if  she  had  committed  a  tort,  he  would  have  been  civilly  liable 
for  it.  It  is  very  certain,  therefore,  that  no  action  could  ever 
have  been  sustained  against  them  in  his  name.  They  merely 
aided  and  assisted  him.  But  if  there  was  no  injury  to  him 
there  was  none  to  her.  They  were  one.  Without  doubt,  after 
the  death  of  the  husband,  a  wife  may  maintain  an  action  in 
her  own  name  for  a  wrong  committed  upon  her  while  her  hus- 
band was  ahve,  if  no  action  was  instituted  nor  the  cause  of 
action  released  during  his  Ufetime;  and  undoubtedly  the -same 
right  follows  after  a  divorce  a  vinculo  matrimonii. 

But  she  can  only  recover  for  such  a  wrong  as  she  and  her 
husband  could  have  recovered  for  in  their  joint  names  while 
the  marriage  relation  subsisted.  She  succeeds  after  death  or 
divorce  to  just  such  rights  as  existed  before  that  time.    The 
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language  of  the  law  is  that  the  right  survives  to  her.  But 
there  must  be  some  right  in  existence  to  survive.  Here  there 
was  none.  A  thing  cannot  continue  after  an  event  which  does 
not  exist  before.  It  would  not  be  the  survival  of  a  claim,  but 
would  be  one  newly  created.  Norcross  v.  Stuart,  50  Maine,  87; 
Marshall  v.  Oakes,  51  Maine,  308;  Ballard  v.  Russell,  33  Maine, 
196;  Laughhn  v.  Eaton,  54  Maine,  156;  West  v.  Jordan,  62 
Maine,  484;  Hasbrouck  v.  Weaver,  10  Johns.  247;  Snyder  v. 
Sponable,  1  Hill  (N.  Y.),  567;  Bacon  Ab.  Baron  and  Feme,  K.; 
Shaddock  v.  CUfton,  22  Wis.  114. 

Plaintiff  nonsuit. 

Appleton,  C.  J.,  Walton,  Dickebson,  and  Virgin,  JJ., 
concurred. 

Barrows,  J.,  concurred  in  the  result.' 

'  The  existence  of  a  right  of  action  for  personal  torts  as  between  husband 
and  wife  is  dependent  upon  the  construction  given  to  the  Married  Women's 
Acts  in  the  various  states,  The  action  is  not  allowed  under  such  statutes  in 
Thompson  v.  Thompson,  218  U.  S.  611  (Harlan,  Holmes  and  Hughes,  JJ., 
dissenting) ;  Schultz  v.  Christopher,  65  Wash.  496;  Keister  v.  Keister,  123  Va. 
157;  Rogers  v.  Rogers,  265  Mo.  200;  Lillenkamp  v.  Rippetoe,  133  Tenn.  57; 
Peters  v.  Peters,  42  la.  182;  Strom  v.  Strom,  98  Minn.  427;  Abbe  v.  Abbe,  22 
N.  Y.  App.  Div.  483. 

Contra,  is  the  result  in  Fitzpatrick  v.  Owens,  124  Ark.  167;  Brown  v.  Brown, 
88  Conn.  42;  Oilman  v.  Gihnan,  78  N.  H.  4;  Fiedler  v.  Fiedler,  42  Okl.  124'; 
Johnson  v.  Johnson,  77  So.  (Ala.)  335,  the  court,  in  the  last  named  case, 
sajdng:  "The  wife's  remedies,  by  a  criminal  prosecution,  or  an  action  for  di- 
vorce and  alimony,  which  in  some  jurisdictions  are  allowed  to  stand  as  her 
adequate  remedies  for  wrongs  of  the  sort  described  in  this  complaint  [assault 
and  battery],  so  far  from  being  adequate  remedies,  appear  to  us  to  be  il- 
lusory and  inadequate;  while  as  for  the  pohcy  which  would  avoid  the  airing  of 
family  troubles,  we  see  no  reason  why  it  should  weigh  more  heavily  against 
this  action  than  against  those  which  the  courts  universally  allow." 

In  Brown  v.  Brown,  88  Conn.  42,  the  court  says :  "  If  a  cause  of  action  in  her 
favor  arises  from  the  wrongful  infliction  of  such  injuries  upon  her  by  another, 
why  does  not  the  wrongful  infliction  of  such  injuries  by  her  husband  now  give 
her  a  cause  of  action  against  him?  If  she  may  sue  him  for  a  broken  promise, 
why  may  she  not  sue  him  for  a  broken  arm?  The  defendant's  answer  is  that 
a  wise  public  policy  forbids  it;  that  no  right  of  action  accrued  to  her  from  such 
a  tort  prior  to  the  statute  of  1877 ;  that  none  is  expressly  given  her  by  that 
statute,  and  that  none  can  be  impUed;  and  that  this  is  the  holding  of  courts 
in  other  jurisdictions  in  cases  which  have  arisen  under  similar  statutes.     .    . 
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Torts  to  a  Spouse  in  the  Marital  Relation 

SKOGLUND  V.  MINNEAPOLIS  STREET  RY.  CO. 

45  Minn.  330.-1891 

Action  brought  in  the  District  Court  for  Hennepin  county, 
to  recover  $3,400  damages  for  injuries  to  plaintiff's  wife.  The 
plaintiff  appeals  from  an  order  by  Lochren,  J.,  refusing  a  new 
trial  after  a  dismissal  ordered  at  the  trial. 

GiLPiLLAN,  C.  J.  The  plaintiff  and  his  wife,  while  riding 
in  one  of  defendant's  cars,  were  both  at  the  same  time  injured 
by  the  same  accident  or  act  of  neghgence  of  defendant.  Plain- 
tiff brought  an  action  and  recovered  for  the  injury  to  himself. 
He  brings  this  action  alleging  the  neghgence  of  the  defendant, 
the  injury  to  his  wife,  in  consequence  whereof  he  lost  her  serv- 
ices and  society,  and  was  put  to  expenses  for  physicians  and 
medicines  and  the  care  of  his  wife.  In  its  answer  the  defend- 
ant alleged  the  former  action  and  recovery  by  plaintiff  in  bar 
of  this  action,  and  the  court  below  held  it  a  bar,  and  ordered 
judgment  for  defendant  on  the  pleadings.  This  appeal  is 
from  an  order  denying  plaintiff's  motion  for  a  new  trial.  The 
case  raises  the  question:  Was  the  cause  of  action  in  the  first 
action  the  same  as  in  this?  Is  this  an  attempt  to  recover  dam- 
ages that  belonged  to  that  cause  of  action?  We  think  the  de- 
cision of  the  court  below  was  erroneous,  not  because  one  action 
was  to  recover  for  an  injury  to  what  are  termed  the  absolute 
rights  of  plaintiff,  and  the  other  for  injury  to  his  relative  rights, 
or  rights  he  possessed  by  reason  of  his  relation  to  his  wife,  but 

Courts  are  established  and  maintained  to  enforce  remedies  for  every  wrong 
upon  the  theory  that  it  is  for  the  public  interest  that  personal  differences 
should  thus  be  adjusted  rather  than  that  the  parties  should  be  left  to  settle 
them  according  to  the  law  of  nature.  No  greater  public  inconvenience  and 
scandal  can  thus  arise  than  would  arise  if  they  were  left  to  answer  one  assault 
with  another  and  one  slander  with  another  slander  until  the  public  peace  is 
broken  and  the  criminal  law  invoked  against  them.  We  find  nothing  to 
warrant  the  claim  that  public  policy  is  opposed  to  the  existence  of  a  cause  of 
action  for  a  personal  tort  in  favor  of  husband  or  wife  against  the  other  spouse, 
where  the  wife's  identity  is  not  merged  in  that  of  her  husband." 
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because  his  right  to  recover  in  this  case  will  depend  on  a  differ- 
ent state  of  facts  from  those  which  would  sustain  a  recovery 
in  the  other  case.  In  the  action  for  injury  to  himself  all  he 
needed  to  show,  in  order  to  recover  nominal  damages  at  least, 
was  the  negUgence  of  the  defendant  and  the  consequent  injury 
to'  himself.  But  proof  of  the  negligence  and  injury  to  the  wife 
would  not  sustain  the  husband's  action  in  this  case.  The  cause 
of  the  action  which  those  facts  alone  show  belongs  to  the  wife. 
Those  facts  go  to  make  up  the  husband's  cause  of  action,  but 
alone  they  are  not  enough.  In  addition  to  them  there  must 
exist  the  fact  that,  by  reason  of  the  injury  so  caused,  he  has 
been  deprived  of  her  society  or  services,  or  has  been  put  to 
expense.  Such  loss  is  of  the  substance  of  his  cause  of  action. 
As  said  in  Todd  v.  Redford,  11  Mod.  264:  "Husband  and  wife 
cannot  jcmi  an  assault  and  battery  per  quod  consortium  amisit, 
for  the  per  quod  in  such  case  is  the  gist  of  the  action."  In  other 
words,  the  gist  of  the  husband's  cause  of  action  on  account  of 
an  injury  to  his  wife  is  not  the  injury  itself,  but  the  consequence 
6i  the  injury  in  depriving  him  of  his  common-law  right  to  her 
society  or  services,  or  in  imposing  on  him  the  common-law 
duty  to  care  for  her.  A  case  may  easily  be  imagined  where, 
for  an  injury  to  her  person,  a  cause  of  action — a  technical 
cause  of  action  at  least — would  instantly  accrue  to  the  wife, 
but  where  none  would  ever  accrue  to  the  husband,  for  the 
reason  that  none  of  the  above  injurious  consequences  to  his 
relative  rights  would  follow.  Where  a  cause  of  action  arises 
from  a  wrongful  injury,  it  arises  at  once;  and  in  such  case  the 
subsequently  ascertained  or  developed  consequences  of  the 
injury  are  items  that  might  exist  without  them.  But  in  an 
action  by  a' husband  on  accoimt  of  an  injiuy  to  his  wife,  the 
consequences  of  loss  of  her  society  or  services  are  not  items  of 
damages  pertaining  to  an  already  existing  cause  of  actiorf,  or 
to  a  cause  of  action  which  might  exist  without  them,  but  they 
are  essential  to  the  cause  of  action  itself,  which  cannot  arise 
imtil  such  consequences  have  followed  the  injmy.  If  it  coidd 
be  said  that  the  plaintiff's  cause  of  action  in  his  first  action 
arose  upon  the  neghgence  alone,  then  all  the  injurious  conse- 
quences of  that  negligence,  the  injury  to  his  person,  the  loss 
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of  his  wife's  society  and  services,  caused  by  the  injury  to  her 
person,  might  be  regarded  as  items  of  damage  in  that  cause  of 
action.  But  no  cause  of  action  could  accrue  upon  the  negh- 
gence  alone.  That  cause  of  action  accrued  only  upon  injury 
to  his  person  caused  by  the  negUgence,  and,  when  they  con- 
curred, his  cause  of  action  was  complete.  The  loss  of  his 
wife's  services  had  no  connection  with  that  injiuy.  That 
cause  of  action  was  not  a  consequence  of  it,  and  not  an  item 
of  damage  pertaining  to  it.  His  right  to  recover  for  such  loss 
was  independent,  and  would  have  existed  had  that  cause  of 
action  not  accrued. 

We  have  been  able  to  find  but  two  cases  in  the  United  States 
analogous  to  this.  In  Cincinnati,  etc.,  R.  Co.  v.  Chester,  57 
Ind.  297,  the  plaintiff  had  joined  in  one  count  a  cause  of  action 
for  an  injury  to  himself  with  a  claim  for  damages  for  loss  of 
services  of  his  wife,  and  for  expenses  in  healing  injuries  to  his 
child;  the  three  having  been  injured  at  the  same  time  by  the 
same  negligence  of  defendant*  On  defendant's  motion  to  re- 
quire plaintiff  to  state  the  separate  claims  for  damage  in  sep- 
arate counts  or  paragraphs,  the  Supreme  Court  held  the  mo- 
tion properly  denied,  saying:  "It  seems  to  us  .  .  .  they 
would  really  constitute  but  a  single  cause  of  action."  Town 
of  Newbury  v.  Conn.,  etc.,  R.  Co.,  25  Vt.  377,  was  an  action 
by  the  town  to  recover  damages  it  had  been  compelled  to  pay 
for  an  injury  to  the  person  caused  by  a  defect  in  a  highway 
which,  as  between  it  and  the  town,  defendant  was  vmder  a 
duty  to  keep  in  repair.  Husband  and  wife  were  at  the  same 
time  injured  in  consequence  of  the  defect.  The  husband,  sued 
the  town  for  the  injury  to  himself,  recovered  judgment,  which 
the  town  paid,  and  sued  and  recovered  against  defendant  for 
that.  The  husband  also  sued  the  town  and  recovered  judgment 
on  account  of  the  injury  to  his  wife,  and  the  town  paid  it,  and 
sued  defendant  for  it.  The  defendant  pleaded  in  bar  the  former 
recovery  against  it.  Speaking  of  the  recovery  against  the 
town  on  account  of  the  injury  to  the  wife,  in  reference  to  the 
recovery  for  injury  to  the  husband,  the  court,  Redfield,  C.  J. 
said:  "For  it  is  as  much  a  distinct  matter  as  if  the  persons  had 
been  strangers  to  each  other,  and  as  much,  I  think,  as  if  the 
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• 

persons  had  been  injured  at  different  times,  by  reason  of  the 
same  neglect  of  defendant."  The  two  cases  seem  directly  op- 
posed to  each  other,  though  neither  is  particularly  satisfactory 
as  an  authority.  So  far  as  they  determine  the  question  here 
involved,  the  latter  is  more  consistent  with  principle. 
Order  reversed. 

GUEVIN  V.  MANCHESTER  STREET  RY. 
78  N.  H.  289.-1916 

Case,  by  a  husband,  for  negligence  resulting  in  the  loes  of 
his  wife's  services  and  society. 

Peaslee,  J.  .  .  .  It  is  also  urged  that  a  nonsuit  should 
have  been  ordered  upon  the  ground  that  the  husband  has  now 
no  action  for  the  loss  of  consortium  caused  by  injuries  negli- 
gently inflicted  upon  his  wife.  It  was  held  otherwise  in  Booth 
V.  Railway,  73  N.  H.  529;  but  in  view  of  the  facts  that  one  of 
the  authorities  then  cited  by  the  court  (Kelley  v.  Railroad, 
168  Mass.  308)  has  since  been  overruled  (Feneff  v.  Railroad, 
203  Mass.  278;  Bolger  v.  Railway,  205  Mass.  420;  Whitcomb  v. 
Railroad,  215  Mass.  440),  and  that  the  Connecticut  court  has 
followed  these  later  cases  (Marri  v.  Railway,  84  Conn.  9),  the 
subject  has  been  re-examined. 

Two  main  reasons  are  stated  in  these  last  cases,  and  in  ar- 
gument here,  for  the  position  taken.  It  is  said  that  the  common- 
law  action  for  injuries  to,  the  husband's  right  called  the  con- 
sortium was  based  upon  loss  of  service,  and  that  while  other 
elements  might  be  considered  in  aggravation  of  damages, 
they  did  not  constitute  a  cause  of  action;  that  unless  loss  of 
service  were  shown  no  recovery  could  be  had.  No  authority 
is  cited  to  sustain  this  position.  It  seems  to  be  conceded  that 
none  exists.  But  the  argument  is  advanced  that  the  state  of 
the  law  and  of  society  was  such  that  this  must  have  been  so, 
and  it  is  pointed  out  that  no  early  case  upholding  such  a  re- 
covery is  to  be  found.  It  is  apparently  true  that  no  positive 
statement  upon  the  subject,  one  way  or  the  other,  is  contained 
in  the  early  authorities.    But  much  is  to  be  found  which  is 
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highly  significant,  and  which  tends  to  the  conclusion  that  there 
was  no  such  limitation  upon  the  right. 

The  action  itself  was  per  quod  consortium  amisit,  not  per 
quod  servitium.  Loss  of  service  as  the  only  basis  of  legal  right 
was  then  recognized  and  discussed  in  cases  for  the  seduction 
of  a  child  or  servant,  but  nowhere  is  such  a  statement  found 
as  to  the  right  of  a  husband  to  recover  for  injuries  to  his  wife. 
Undoubtedly  the  term  "consortium"  included  service,  but  it 
also  included  society,  comfort,  and  the  sexual  rights.  In  no 
early  case  is  there  a  suggestion  that  any  one  of  these  is  superior 
to  any  other  as  a  basis  for  legal  redress. 

The  husband  recovered  "sur  le  Prejudice  que  le  Baron  ad 
sustaine,  viz. — le  perder  del'  company  et  coirifort  que  un  Feme 
port  a  sa  Baron."  Guy  v.  Lusy,  2  Rolle,  51.  The  action  was 
"for  the  particular  loss  of  the  husband,  for  that  he  lost  the 
company  of  his  wife,  for  which  he  shall  have  this  action,  as  the 
master  shall  have  for  the  loss  of  his  servant's  service."  Same 
case  sub  nom.  Guy  v.  Livesey,  Cro.  Jac.  501. 

At  a  later  date,  in  a  suit  for  negUgently  overturning  a  stage- 
coach, whereby  the  plaintiff  was  injured  and  his  wife  was 
killed,  "it  appeared  that  the  plaintiff  was  much  attached  to 
his  deceased  wife;  and  that,  being  a  publican,  she  had  been 
of  great  use  to  him  in  conducting  his  business.  But  Lord  El- 
lenborough  said  the  jury  could  only  take  into  consideration 
the  bruises  which  the  plaintiff  had  himself  sustained,  and  the 
loss  of  his  wife's  society,  and  the  distress  of  mind  he  suffered 
on  her  account  from  the  time  of  the  accident  till  the  moment 
of  her  dissolution."    Baker  v.  Bolton,  1  Camp.  493. 

The  same  general  rule  was  long  ago  appUed  in  this  state  in 
an  action  for  negligence.  "The  damages  to  her  husband,  from 
the  loss  of  her  services  and  society,  and  the  expenses  of  her 
cure,  follow  uniformly  and  by  legal  necessity  from  the  relation 
of  husband  and  wife,  which  entitled  him  to  her  services  and 
society,  and  charges  him  with  her  support."  Hopkins  v.  Rail- 
road, 36  N.  H.  9,  14. 

These  and  other  cases  fully  justify  the  statement  in  Marri  v. 
Railway,  84  Conn.  9,  13,  that: 

"The  law  has,  however,  never  been  solicitous  to  distinguish 
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between  these  different  elements  of  damage  or  to  separate 
them.  The  older  and  more  recent  text-writers  imite  in  stating 
that  in  an  action  -per  quod  consortium  amisit  recovery  might 
properly  be  had  for  the  husband's  loss,  whether  it  partook  of 
the  one  character  or  the  other."    84  Conn,  page  14. 

The  several  rights  involved  all  stood  alike,  and  the  conclusion 
seems  irresistible  that  the  existence  of  any  of  them  was  suf- 
ficient. In  cases  for  the  seduction  of  a  daughter  the  law  did 
take  pains  to  distinguish,  for  the  reason  that  loss  of  service 
was  thought  to  be  essential  to  the  maintenance  of  the  action, 
although  the  substantial  damages  might  be  of  another  char- 
acter. No  such  reason  existing  here,  there  would  be  no  oc- 
casion to  call  attention  to  a  distinction  which  did  not  exist. 
Upon  the  whole  matter,  it  is  reasonable  to  conclude  that  the 
theory  that  there  can  be  no  recovery  for  loss  of  consortium  with- 
out proving  loss  of  service  is  the  modern  idea. 

But  if  loss  of  service  is  essential  the  cause  of  action  has  not 
been  destroyed  since  some  right  to  services  still  remains  in  the 
husband.  As  to  this  it  is  urged  that  the  husband's  right  is  not 
now  entitled  to  protection  in  this  class  of  cases  because  the 
right  is  merely  one  to  receive  services  voluntarily  rendered, 
that  the  wife  is  not  now  obhged  to  work  for  him;  and  as  he  can- 
not demand  her  services,  neither  should  he  be  allowed  to  com- 
plain of  being  deprived  of  them.  But  he  had  no  higher  right 
at  common  law.  While  the  books  aboimd  in  statements  that 
the  wife's  services  are  the  husband's,  and  that  it  is  her  duty 
to  render  them  to  him,  he  had  no  legal  remedy  if  she  chose  to 
refuse  performance  of  that  duty.  His  legal  right  as  against 
her  was  to  such  service  as  she  chose  to  perform  for  him  and  to 
the  proceeds  of  such  service  as  she  chose  to  perform  for  others. 
This  right  was  based  entirely  upon  an  imenforceable  obligation 
upon  her  part.  His  right  to  enforce  obedience  by  personaK 
chastisement  had  disappeared  long  before  the  adoption  of  the 
married  women's  acts.  Even  in  Blackstone's  day  it  was  only 
the  lower  classes  who  still  claimed  and  exercised  "their  ancient 
privilege."  1  Blk.  Com.  445.  For  her  refusal  to  perform  there 
was  no  remedy.  Notwithstanding  this,  the  husband  has  always 
been  entitled  to  recover  from  third  persons  whose  wrongful 
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acts  rendered  her  less  capable  of  performance.  "He  retains 
the  unmodified  right  to  her  conjugal  society,  even  if  her  re- 
fusal to  recognize  this  right  affords  him  no  ground  for  an  ab- 
solute divorce,  and  he  may  recover  damages  for  loss  of  con- 
sortium when  caused  by  injuries  to  her  person  through  the 
wrongs  of  others,  as  well  as  for  criminal  conversation."  Nolin 
V.  Pearson,  191  Mass.  283,  286. 

To  dispose  of  this  feature  of  the  situation,  it  is  argued  that  a 
new  distinction  should  now  be  made  between  the  husband's 
right  to  recover  for  intentional  and  unintentional  injuries  to 
his  marital  rights.  It  is  conceded  that  some  right  still  exists; 
but,  because  the  original  right  has  been  reduced  by  the  married 
women's  acts,  it  is  held  that  the  right  to  recover  for  a  negUgent 
injury  to  it  has  been  taken  away.  And  this  too  in  view  of  the 
fact  that  the  service  which  still  belongs  to  the  husband  is 
the  same  service  "which  the  law  had  in  contemplation"  when 
the  admittedly  soimd  rule  permitting  a  recovery  was  an- 
nounced. 

The  married  women's  acts  do  not  deal  with  the  remedies  of 
which  the  husband  may  avail  himself.  So  far  as  his  rights  still 
exist  he  has  all  the  remedy  he  ever  had.  If  a  substantial  part 
of  a  former  right  is  left  the  old  remedy  remains  also.  The  only 
sound  reason  for  denying  the  remedy  is  that  the  right  no 
longer  exists. 

The  term  consortium,  as  used  at  the  common  law  to  describe 
the  husband's  marital  rights,  included  three  elements — service, 
society,  and  sexual  intercourse.  It  is  conceded  everywhere 
that  any  injury  to  or  detention  of  the  wife  which  interferes  with 
the  first  of  these  rights  gave  the  husband  a  cause  of  action, 
as  did  the  infringement  of  the  last  by  the  debauchment  of  the 
wife.  Until  within  recent  years  all  American  cotirts  have  as- 
sumed and  held  that  injuries  to  the  second  element  were  also 
entitled  to  protection.  The  great  weight  of  authority  is  still 
the  same  way.  "From  before  the  days  of  Blackstone  down  to 
the  present  time,  the  authorities,  English  and  American,  are, 
without  well-considered  exceptions,  ...  to  the  effect 
that  the  husband's  recovery  is  for  the  loss  or  impairment  of  his 
right  to  conjugal  society  and  assistance,  and  ordinarily,  where 
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the  word  'services'  is  used,  it  signifies  wifely  services,  such  as 
are  due  from  her,  and  includes  the  idea  of  her  society."  Selleck 
V.  JanesviUe,  104  Wis.  570,  80  N.  W.  944,  47  L.  R.  A.  691,  76 
Am.  St.  Rep.  892.     ... 

The  other  argument  chiefly  rehed  upon  is  that  if  this  action 
is  sustained  the  defendant  will  be  subjected  to  the  payment  of 
double  damages.  Since  she  can  sue  and  be  sued  "as  if  she  were 
immarried"  (P.  S.  c.  176,  sec.  2),  it  is  argued  that  her  damages 
will  be  measured  without  regard  to  her  marital  status.  This 
involves  a  misconception  of  the  true  measure  of  her  damages. 
She  is  to  recover  for  injury  to  the  rights  given  to  her  "as  if  she 
were  unmarried";  but  this  does  not  mean  that  she  has  been 
divested  of  all  marital  duties  and  obligations,  either  legally  or 
morally.  The  statute  does  not  profess  to  create  new  rights, 
but  to  give  to  the  wife  the  rights  which  her  husband  theretofore 
could  claim  through  her  or  to  give  vitaUty  to  rights  thereto- 
fore dormant  because  of  her  inabihty  to  sue.  It  does  not  under- 
take to  transfer  from  husband  to  wife  rights  which  were  there- 
tofore his  in  the  strict  sense;  that  is,  rights  for  the  violation  of 
which  he  must  sue  at  common  law  without  joining  her  as  plain- 
tiff. Her  services  for  others  were  of  the  class  in  which  she  might 
be  joined  as  plaintiff.  Weller  v.  Baker,  2  Wils.  414,  424.  But 
her  services  for  him  were  not.  "If  the  battery,  imprisonment, 
or  maUcious  prosecution  of  the  wife  deprive  the  husband  for 
any  time  of  her  company  or  assistance,  or  occasion  him  ex- 
pense, he  may  and  ought  to  sue  separately  for  such  conse- 
quential injuries."  1  Chit.  PI.  83.  These  latter  rights  remain 
in  the  husband.  He  is  still  liable  for  her  support,  and  has  the 
right  to  expect  that  she  will  render  for  him  those  services 
which  practically  every  wife  does  render  in  a  greater  or  less 
degree.  So  far  as  the  evidence  shows  a  probabiUty  that  those 
services  would  have  been  performed  but  for  the  injiuy,  the 
loss  is  the  husband's.    Filer  v.  Railroad,  49  N.  Y.  47. 

Her  recovery  is  limited  because  of  the  fact  that  the  loss  of 
that  part  of  her  capacity  to  earn  money  is  not  a  damage  to  her. 
As  to  that,  she  has  lost  nothing  which  was  of  value  to  her. 
"If  she  is  interfered  with  in  her  business  transactions,  and  for 
that  reason  unable  to  earn  what  she  otherwise  would  have 
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earned,  the  damage  is  personal  to  her."  Normile  v.  Company, 
57  W.  Va.  132.  But  if  she  voluntarily  performed  services  for 
her  husband,  the  impairment  of  capacity  "was  his  loss,  and 
not  that  of  his  wife."    Standen  v.  Raihoad,  214  Pa.  189,  200. 

"The  wife  has  the  same  right  to  give  to  her  husband  her 
services  either  in  the  household  or  in  his  business  as  she  had 
■  before  the  passage  of  the  statute,  and  the  same  obligation  rests 
upon  her  to  discharge  her  duty  to  her  husband.  .  .  .  There 
might  be  circmnstances  existing  which  would  entitle  the  wife, 
in  an  action  for  damages,  to  recover  for  the  value  of  her  own 
services.  ...  In  other  words,  the  husband  is  entitled  to 
recover  for  the  damage  sustained  on  account  of  the  loss  of  the 
services  of  the  wife,  and  the  value  of  her  services,  and  loss  sus- 
tained by  reason  of  her  inabihty  to  perform  them,  must  neces- 
sarily depend  on  the  character  and  value  of  the  services  which 
she  is  capable  to  perform,  and  is  accustomed  to  perform  for 
the  husband."  Citizens'  St.  Ry.  Co.  v.  Twiname,  121 
Ind.  375.     ... 

The  general  question  has  been  examined  and  considered 
independently  of  the  authorities  in  this  jurisdiction.  His- 
torically, upon  the  authorities  at  large  and  upon  principle, 
it  seems  to  be  well  settled  that  the  husband's  action  for  negli- 
gent injmy  to  the  consortium  was  not  dependent  upon  his 
proving  loss  of  service,  that  any  substantial  injury  to  marital 
rights  is  actionable,  that  the  husband  still  has  a  limited  but 
yet  substantial  right  to  the  wife's  services,  and  that  the  applica- 
tion of  the  true  rule  of  damages  does  not  permit  any  double 
recovery.  The  decision  in  Booth  v.  Railway,  73  N.  H.  529, 
is  reaffirmed.     .     .     .^ 

'  The  doctrine  of  the  Massachusetts  and  Connecticut  cases,  criticised 
above,  is  followed  also  in  Blair  v.  Seitner  Co.,  184  Mich.  304.  See  further, 
Hannigan,  "Damages  recoverable  by  husband  for  injury  to  wife,"  16  Co- 
lumbia Law  Review,  122;  and  notes  on  the  criticised  doctrine  in  24  Harvard 
Law  Review,  501;  26  Harvard  Law  Review,  74;  13  Michigan  Law  Review, 
704.  See  also  Cregin  v.  R.  R.,  83  N.  Y.  595,  and  Gorlit^er  v.  Wolfberg,  208 
N,  Y.  476. 
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GOLDMAN  V.  COtlEN 

30  Misc.  336.-1900 

(Supreme  Court,  New  York,  Special  Temi) 

Russell,  J.  The  defendant  demurs  to  the  complaint,  which 
seeks  recovery  by  a  wife  for  the  loss  she  sustained  as  a  wife  by 
the  injury  to  her  husband  from  the  negligence  of  the  defendant 
in  the  management  of  a  horse.  Her  loss  is  that  which  usually 
occurs  to  a  wife  from  the  illness  of  a  husband  in  the  deprivation 
of  support  and  consortiiun,  and  the  need  of  her  personal  care 
for  him  during  his  sickness.  No  case  is  cited  where  the  wife 
recovered  upon  such  a  claim;  and  the  absence  of  precedents 
where  such  demands  might  have  been  numerous,  if  sustained  by 
the  law,  goes  far  to  the  beUef  that  such  negUgence  has  never  yet 
been  embraced  within  the  circle  of  causes  of  action,  recognized 
by  law,  beyond  the  right  given  to  the  injured  one,  and  its 
survival  to  the  consort  and  next  of  kin  in  the  event  of  his  death. 

It  is  true  that  this  century  just  closing  has  seen,  with  our  own 
state  foremost  in  the  advance,  the  adoption  by  unwritten  and 
statutory  law  of  juster  and  wider  views  of  the  wife's  existence  as 
a  himian  being,  by  the  emancipation  of  her  person  from  "the 
moderate  chastisement"  of  the  husband,  and  the  protection  of 
her  rights  of  property;  but  her  interest  in  the  husband's  life  and 
companionship  is  not  a  right  of  property,  dr  derived  from  a 
contract  of  bargain  and  sale.  That  interest  lies  in  a  region  into 
which  the  law  does  not  enter  except  when  necessity  compels. 

It  does  recognize  invasion  by  willful  misconduct.  It  inflicts 
heavy  damages  upon  the  enticer  or  seducer.  But  this  is  for 
pimishment  and  atonement  rather  than  compensation.  It 
comes  within  the  range  of  concurrent  and  supplementary  ad- 
jimcts  to  the  criminal  law  for  the  prevention  and  redress  of 
wrongs. 

The  fault  of  negligence  rarely  demands  a  greater  remedy  than 
mere  compensation.  The  right  of  action  is  remedial, — ^no4 
pimitive.  It  reaches  not  out  to  those  indirectly  suffering  by 
impairment  of  domestic  relations,  to  give  to  dependent  wife  or 
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child  pecuniary  equivalent.  So  far  as  the  law  can,  it  neutralizes 
such  indirect  losses  by  compensation  to  the  husband  and  father, 
thus  giving  him  the  means  of  supplying  the  loss  in  earning 
power  and  expenses  of  sickness,  and  so  avoids  double  or  triple 
recoveries  for  the  same  elements  of  compensatory  damages  by 
different  persons  against  him  whose  fault  only  gives  ground  for 
one  restitution.  The  breach  of  a  contract  obligation  directly 
affects  the  power  of  the  husband  to  give  solace  and  comfort  to 
the  wife;  but  she  may  not  have  a  personal  right  of  action  except 
where  the  law  does  allow  her  to  be  the  moving  cause  to  invoke 
the  courts  to  pimish  destruction  of  marital  rights. 
.  Judgment  for  defendant,  on  demurrer,  with  costs.  ^ 

RINEHART  v.  BILLS 
82  Mo.  534.— 1884 

Martin,  C.  On  the  26th  day  of  January,  1880,  the  plaintiff 
filed  a  complaint  in  equity  against  the  defendant.  In  this 
complaint  another  party  was  originally  included  as  defendant, 
but  was  discharged  before  trial.  The  object  of  the  suit  was  to 
enjoin  the  transfer  and  collection  of  a  certain  promissory  note 
in  the  sum  of  $550,  made  by  the  plaintiff,  to  enforce  its  surren- 
der and  cancellation,  and  obtain  a  judgment  for  a  part  payment 
indorsed  upon  it.  It  is  alleged  in  the  petition  that  the  note  was 
without  consideration,  and  was  obtained  by  false  representa- 
tions, by  threats  of  suit,  and  of  personal  violence.  The  defend- 
ant, in  his  answer,  denied  the  allegations  of  the  petition  and 
recited  the  facts  constituting  the  consideration  of  the  note, 
which,  in  his  own  language,  read  as  follows: 

"Defendant,  further  answering  says:  That  on  or  about  the 
11th  day  of  November,  1879,  he  learned  for  the  first  time  that 
plaintiff,  for  a  long  time  thereto,  to  wit,  for  eighteen  months, ' 
then  last  past,  had  been  making  love  to  his  (defendant's)  wife, 
whenever  and  wherever  he  could  meet  her.  That  he  had  plied 
every  art  and  used  every  device  in  his  power  to  win  her  love  and 

1  Accord,  Brown  v.  Kistleman,  177  Ind.  692;  Bernhardt  v.  Perry,  276  Mo. 
612;  Smith  v.  Nicoles  Co.,  93  Ohio,  101;  Patelski  v.  Snyder,  179  Ills.  App.  24. 
See  notes,  14  Michigan  Law  Review,  689;  14  Columbia  Law  Review,  265. 
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esteem  and  to  alienate  and  estrange  her  from  her  husband. 
That  he  had  told  her,  at  divers  times  and  places,  that  he  loved 
her  deeply,  devotedly,  madly,  and  that  he  could  not  live  with- 
out her.  That  plaintiff  had  written  her  love-letters  on  divers 
occasions;  had  given  her  a  fine  gold  finger-ring,  and  desired  to 
leave  and  abandon  his  own  wife  and  children,  and  take  defend- 
ant's wife  and  go  to  a  new  country  where  they  would  not  be 
known,  and  could  marry  and  live  together  as  man  and  wife. 
That  plaintiff  was  rich  and  would  maintain  her  in  luxury  and 
ease,  and  she  could  live  like  a  lady  without  labor  and  toil. 
Defendant,  further  answering,  states  that  plaintiff,  by  his  per- 
sistent efforts,  finally  succeeded  in  alienating  and  estranging  the 
love  and  affections  of  defendant's  wife  from  defendant,  and 
procured,  in  the  manner  and  by  the  means  aforesaid,  her  con- 
sent to  leave  and  desert  her  husband  and  elope  with  plaintiff. " 

The  answer  goes  on  to  recite  that  she  had  relented  her  rash 
promise  to  elope  with  plaintiff,  had  confessed  everything  to  her 
husband,  and  begged  to  remain  with  him  as  his  wife  under  the 
security  of  pardon  and  forgiveness.  It  is  further  alleged  in 
substance  that  the  defendant,  smarting  under  the  wrongs 
inflicted  upon  him  by  the  plaintiff,  repaired  to  the  plaintiff's 
residence  with  his  attorney,  with  a  view  of  settling  for  these 
wrongs  without  suit;  that  in  the  interview  the  plaintiff  admitted 
the  facts  as  charged  against  him,  and  agreed  to  pay  defendant, 
in  liquidation  of  all  damages  by  him  sustained,  and  in  final  set- 
tlement thereof,  the  smn  of  $600;  that  he  paid  down  $50  and 
gave  the  note  in  controversy  for  the  remaining  $550,  payable 
four  months  from  date;  that  he  afterwards  paid  $205  on  account 
of  the  note,  which  payment  was  endorsed  on  the  same.  The 
answer  concludes  with  a  prayer  that  the  injunction  be  dissolved 
and  judgment  be  rendered  in  defendant's  favor,  in  the  amount 
of  the  note  remaining  unpaid,  which  is  stated  to  be  $345  with 
interest. 

The  plaintiff  interposed  a  demurrer  to  this  answer,  which  was 
overruled.  The  case  was  then  tried  by  the  coiirt  without  the 
intervention  of  a  jury.  The  court  found  the  issues  in  favor  of 
defendant,  declaring  in  its  decree  that  the  matters  and  allega- 
tions in  plaintiff's  petition  are  untrue  and  not  sustained  by  the 
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evidence.  The  injunction  was  dissolved  and  the  sum  of  $40.05 
was  assessed  as  damages  on  the  injimction  bond  against  the 
plaintiff  and  his  sureties.  It  was  also  adjudged  that  defendant 
recover  of  plaintiff  the  balance  due  on  the  note  sought  to  be 
enjoined.  The  bill  of  exceptions  does  not  contain  the  evidence, 
but  merely  recites  that  evidence  was  submitted  by  both  parties 
tending  to  prove  the  allegations  of  their  pleadings. 

Only  one  question  is  presented  to  us  in  the  record,  for  de^ 
termination.  The  question  involves  the  sufficiency  of  the 
defence,  and  is  raised  on  the  demurrer  and  in  the  motions  made 
after  judgment.  The  plaintiff  contends  that  as  the  answer 
fails  to  show  that  defendant's  wife  had  been  actually  debauched 
or  seduced  away  from  him,  no  wrong  had  been  inflicted  upon 
him,  for  which  an  action  lies;  and  that  the  note  taken  in  settle- 
ment of  the  supposed  wrong  was  void  as  being  without  con- 
sideration. This  position  cannot  be  maintained  upon  either 
principle  or  authority.  The  injury  to  defendant  consists  in 
the  alienation  of  his  wife's  affections  with  malice  or  improper 
motives.  Debauchery  and  elopement  when  they  occur  are 
only  the  immediate  and  legitimate  consequences  of  the  wrong. 
That  the  injury  in  this  instance  did  not  culminate  in  adultery 
and  elopement,  is  a  fact  not  due  to  the  plaintiff's  forbearance, 
but  to  the  wife's  prudent  reflection  and  laudable  repentance. 
The  alienation  of  the  wife's  affections,  for  which  the  law  gives 
redress,  may  be  accomplished  notwithstanding  her  continued 
residence  imder  her  husband's  roof.  Indeed  it  has  been  not 
unfrequently  remarked  by  authors  and  jurists,  that  such  con- 
tinued residence  after  the  alienation  has  been  effected,  so  far 
from  leaving  the  husband  without  a  good  cause  of  action, 
contributes  an  aggravation  to  his  injury,  from  which  an  elope- 
ment might  well  be  accepted  in  the  nature  of  an  alleviation. 
Schouler's  Dom.  Rel.  57;  Cooley  on  Torts,  224;  Hoard  v. 
Peck,  56  Barb.  202;  Heermance  v.  James,  47  Barb.  120. 

I  think  it  would  be  difficult  to  regard  it  in  any  other  Hght 
in  the  absence  of  contrition  or  change  of  heart.  The  demurrer 
admits  the  salacious  and  seductive  solicitations  of  the  plain- 
tiff, extending  over  a  period  of  eighteen  months.  It  also  ad- 
mits the  fact  of  actual  estrangement  and  alienation  which 
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constitutes  the  essence  of  the  offence.  Everything  which 
follows  afterwards  can  be  only  in  the  nature  of  aggravation, 
mitigation  or  reparation  of  the  wrong  inflicted  upon  the  sanc- 
tity of  the  defendant's  home. 

I  may  add  here  by  way  of  allusion  to  the  consideration  of 
the  note,  that  the  compromise  of  a  doubtful  claim  asserted  in 
good  faith,  furnishes  a  valuable  consideration  to  support  a 
promise.    1  Par.  Cont.  438,  sec.  4  (6th  ed.). 

The  judgment  is  aflSrmed.    All  concur.* 

SHELDON,  J.,  IN  MULTER  v.  KNIBBS 

193  Mass.  556.— 1906 

In  an  action  of  this  kind,  brought  by  a  husband  against  the 
father  of  his  wife,  upon  the  allegations  that  the  defendant 
has  enticed  the  plaintiEf' s  wife  away  from  him,  alienated  her 
affections,  persuaded  and  induced  her  not  to  live  with  him,  and 
has  harbored,  secreted  and  concealed  her,  it  is  not  (as  it  might 
be  in  an  action  against  a  stranger)  enough  to  show  that  the 
defendant  actually  has  performed  the  acts  charged,  and  that 
they  have  resulted  in  an  abandonment  of  the  plaintiff  by  his 
wife.  There  is  a  material  difference  between  the  acts  of  a 
parent  and  those  of  a  mere  intermeddler.  Even  in  the  latter 
case,  a  defendant  may  disprove  any  intent  upon  his  part,  in 
advising  the  wife,  to  cause  a  separation,  and  may  show  that 
his  advice  was  given  honestly.  Tasker  v.  Stanley,  153  Mass. 
148.  But  the  rights  and  the  corresponding  duties  of  a  parent 
are  much  greater  than  those  of  a  stranger;  and  much  stronger 
evidence  is  required  to  maintain  an  action  against  him.  It  is 
proper  for  him  to  give  to  his  daughter  such  advice  and  to  bring 
such  motives  of  persuasion  or  inducement  to  bear  upon  her  as 
he  fairly  and  honestly  considers  to  be  called  for  by  her  best 
interests;  and  he  is  not  Uable  to  her  husband  in  damages  for 
her  desertion  resulting  therefrom  imless  he  has  been  actuated 
by  malice  or  ill  will  towards  the  plaintiff,  and  not  by  a  proper 

1  Contra,  that  no  action  will  lie  merely  for  alienation  of  affections.  Houghton 
V.  Rice,  174  Mass.  366.  As  to  the  issue  of  an  injunction  to  restrain  alienation 
of  affections,  see  note  in  14  Columbia  Law  Review,  177. 
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parental  regard  for  the  welfare  and  happiness  of  his  child.  In 
such  an  action,  the  material  question  is  the  intent  with  which 
the  parent  acted,  rather  than  the  wisdom  or  even  the  justice 
of  the  course  which  he  took.  These  questions  have  arisen  in 
other  jurisdictions;  and  so  far  as  we  have  been  able  to  discover 
they  always  have  been  answered  in  the  same  way.  The  lead- 
ing case  is  Hutcheson  v.  Peck,  5  Johns.  196;  and  the  doctrine 
there  laid  down  has  commanded  assent.  Oakman  v.  Belden, 
94  Maine,  280;  Smith  v.  Lyke,  13  Hun,  204;  Holtz  v.  Dick,  42 
Ohio  St.  23;  Westlake  v.  Westlake,  34  Ohio  St.  621;  Rice 
V.  Rice,  104  Mich.  371;  White  v.  Ross,  47  Mich.  172;  Tucker 
V.  Tucker,  74  Miss.  93;  Payne  v.  "Williams,  4  Baxt.  583;  Glass 
V.  Bennett,  89  Tenn.  478;  Brown  v.  Brown,  124  N.  C.  19; 
Huling  V.  Ruling,  32  111.  App.  519.  Reed  v.  Reed,  6  Ind.  App. 
317. 

FOOT  V.  CARD 

58  Conn.  1.— 1889 

Action  for  the  alienation  by  the  defendant  of  the  affections 
of  the  plaintiff's  husband. 

Pardee,  J.  .  .  .  For  the  sole  purpose  of  testing  the 
sufficiency  of  the  pleadings  the  defendant  admits  by  her  de- 
murrer that  from  1872  to  this  present  she  has  alienated  from 
the  plaintiff  the  conjugal  affection  of  her  husband,  induced 
him  to  withhold  from  her  his  conjugal  society,  and  herself  has 
since  lived  in  continual  adultery  with  him.  She  denies,  how- 
ever, that  the  law  has  any  form  or  mode  of  redress  for  this 
wrong.  The  case  is  reserved  for  the  advice  of  this  court  as  to 
the  judgment  to  be  rendered.  i 

So  far  forth  as  the  husband  is  concerned,  from  time  imme- 
morial the  law  has  regarded  his  right  to  the  conjugal  affection 
and  society  of  his  wife  as  a  valuable  property,  and  has  com- 
pelled the  man  who  has  injured  it  to  make  compensation. 
Whatever  iflequalities  of  right  as  to  property  may  result  from 
the  marriage  contract,  husband  and  wife  are  equal  in  rights  in 
one  respect,  namely,  each  owes  to  the  other  the  fullest  possible 
measure  of  conjugal  affection  and  society;  the  husband  to  the 
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wife  all  that  the  wife  owes  to  him.  Upon  principle  this  right 
in  the  wife  is  equally  valuable  to  her,  as  property,  as  is  that 
of  the  husband  to  him. 

Her  right  being  the  same  as  his  in  kind,  degree  and  value, 
there  would  seem  to  be  no  valid  reason  why  the  law  should 
deny  to  her  the  redress  which  it  affords  to  him.  But  from  time 
to  time  courts,  not  denying  the  right  of  the  wife  in  this  regard, 
not  denying  that  it  could  be  injured,  have  nevertheless  de- 
clared that  the  law  neither  would  nor  could  devise  and  enforce 
any  form  of  action  by  which  she  might  obtain  damages. 

In  3  Blackstone's  Commentaries,  143,  the  reason  for  such 
denial  is  thus  stated.  "The  inferior  hath  no  kind  of  property 
m  the  company,  care  or  assistance  of  the  superior,  as  the  su- 
perior is  held  to  have  in  those  of  the  inferior;  therefore,  the 
inferior  can  suffer  no  loss  or  injury." 

Inasmuch  as  by  universal  consent  it  is  of  the  essence  of 
every  marriage  contract  that  the  parties  thereto  shall,  in  re- 
gard to  this  particular  matter  of  conjugal  society  and  affection, 
stand  upon  an  equaUty,  we  are  unable  to  find  any  support  for 
the  denial  in  this  reason,  and  the  right,  the  injury,  and  the  con- 
sequent damage,  being  admitted,  then  comes  into  operation 
another  rule,  namely,  that  the  law  will  permit  no  one  to  obtain 
tedress  for  wrong  except  by  its  instrumentality,  and  it  will 
furnish  a  mode  for  obtaining  adequate  redress  for  every  wrong. 
This  rule,  lying  at  the  foundation  of  all  law,  is  more  potent 
than,  and  takes  precedence  of,  the  reason  that  the  wife  is  in 
this  regard  without  the  pale  of  the  law  because  of  her  inferiority. 

In  Lynch  v.  Knight,  9  House  of  Lords  Cases,  589,  the  wife, 
with  whom  the  husband  was  joined  for  conformity,  complained 
that  the  defendant,  a  man,  had  aUenated  from  her  the  conjugal 
affection  of  her  husband  and  deprived  her  of  his  conjugal  society 
by  falsely  asserting  to  him  that  she  had  been  guilty  of  unchaste 
conduct ;  and  asked  damages.  The  defendant  had  judgment  for 
the  reason  that  the  court  was  of  opinion  that  the  statement  by 
the  defendant  to  the  husband  did  not,  as  a  fact,  occasion  the 
aUenation  of  affection  and  consequent  separation  complained  of. 
In  dismissing  the  case  for  this  reason  the  lord  chancellor  said: 
"Although  this  is  a  case  of  first  inipression,  if  it  can  be  shown 
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that  there  is  presented  to  us  a  case  of  loss  and  injury  from  the 
act  complained  of,  we  are  bound  to  say  that  this  action  lies. 
Nor  can  I  allow  that  the  loss  of  consortium,  or  conjugal  society, 
can  give  a  cause  of  action  to  the  husband  alone.  .  .  .  The 
loss  of  conjugal  society  is  not  a  pecuniary  loss,  but  I  think  it 
may  be  a  loss  which  the  law  may  recognize  to  the  wife  as  well  as 
to  the  husband. "  Lord  Cranworth  said :  "  In  the  view  I  take  of 
this  I  do  not  feel  called  upon  to  express  a  decided  opinion  on 
this  point.  I  beUeve  your  lordships  are  not  all  agreed  on  it ;  and 
I  will  therefore  only  say  that  I  am  strongly  inchned  to  think 
that  the  view  taken  by  my  late  noble  friend"  (the  lord  chan- 
cellor)   "was    correct." 

Wherever  there  is  a  valuable  right  and  an  injury  to  it,  with 
consequent  damage,  the  obUgation  is  upon  the  law  to  devise 
and  enforce  such  form  and  mode  of  redress  as  will  make  the 
most  complete  reparation.  A  technicaUty  must  not  be  permit- 
ted to  work  a  denial  of  justice.  The  defendant  has  no  possible 
interest  in  requiring  the  husband  to  be  co-plaintiff,  other  than 
that  she  should  have  security  for  her  costs  in  this  suit,  and  be 
protected  from  a  second  judgment  upon  the  same  cause  of 
action  in  his  name.  As  she  is  in  no  danger  of.  a  second  judg- 
ment, and  can  compel  the  plaintiff  to  give  security  for  costs,  it 
is  simply  an  empty  technicality  which  she  here  interposes. 
There  are  good  reasons  for  the  rule  that  the  husband  should  join 
in  a  complaint  for  damages  resulting  from  an  injury  to  the 
person,  property,  reputation  or  feelings  of  the  wife  in  every  case 
other  than  that  before  us.  Whenever  in  any  of  these  she  suffers, 
presumably  he  suffers;  he  has  a  direct  pecuniary  interest  in  the 
result;  and  the  defendant  is  entitled  to  protection  from  a  second 
judgment.  But,  in  the  case  before  us,  it  is  the  pith  and  marrow 
of  the  complaint  that  in  ahenating  the  husband's  conjugal 
affection  from  the  wife,  in  inducing  him  to  deny  his  conjugal 
society,  to  her,  in  persuading  him  to  give  his  adulterous  affec- 
tions and  society  to  the  defendant,  the  latter  has  inflicted  upon 
the  plaintiff  an  injury  by  which  from  the  nature  of  the  case  it  is 
impossible  for  the  husband  to  suffer  injury;  for  which  it  is 
impossible  for  him  to  ask  redress  either  for  himself  or  for  his 
wife.    To  ask  in  his  name  would  be  to  plant  the  seeds  of  death 
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in  the  cause  at  the  outset,  and  the  law  does  not  compel  those 
who  have  suffered  wrong  so  to  ask  for  redress  as  to  insure 
denial. 

In  a  case  of  this  kind  the  wife  can  only  ask  for  damages  by 
and  for  herself;  the  law  cannot  make  redress  otherwise  than  to 
her  solely,  apart  from  all  others,  especially  apart  from  her 
husband.  For  no  theory  of  the  law  as  to  the  merger  of  the 
rights  of  the  wife  in  those  of  the  husband  could  include  her  right 
to  his  conjugal  affection  and  society.  Although  all  other  debts 
and  rights  to  her  might  go  to  him,  there  yet  remained  this 
particular  debt  from  him  to  her  absolutely  alone  and  beyond 
the, reach  of  the  law  of  merger.  So  long  as  she  on  her  part  kept 
the  marriage  contract  no  interest  in  this  right  can  be  taken  from 
her;  the  husband  cannot  acquire  any  interest  in  it;  she  cannot 
transfer  any. 

Of  legal  necessity,  therefore,  damages  for  injury  to  this  right 
must  be  to  her  solely.  If  the  law  should  permit  the  husband  to 
share  therein,  it  would  be  to  the  extent  of  such  share  to  deny 
justice.  This  the  law  may  not  do.  Moreover,  even  if  it  be  so 
that  upon  the  recovery  of  damages  by  the  wife  for  this  injury  to 
her  sole  right,  the  law  would  give  to  the  husband  the  custody 
thereof  as  her  trustee,  that  would  not  be  a  sufficient  answer  to 
the  action  in  its  present  form. 

It  is  the  contention  of  the  defendant  that  the  admission  by 
the  plaintiff,  that  she  and  her  husband  are  still  Uving  together, 
is  an  admission  that  she  now  has  and  enjoys  all  that  the  mar- 
riage contract  can,  or  is  intended  to,  secure  to  her;  and  that  she 
has  neither  in  law  nor  in  fact  suffered  any  injury.  But  this 
admission  is  to  be  considered  in  the  Ught  of  that  made  by  the 
defendant,  namely,  that  she  has  during  the  last  fifteen  years 
Uved  in  continual  adulterous  intercourse  with  the  husband — an 
intercourse  procured  by  her  influence  over  him.  Upon  thife 
admission  it  becomes  certain  that  whatever  may  have  been  the 
measure  or  quahty  of  the  remnant  of  conjugal  affection  and  so- 
ciety permitted  to  the  plaintiff  by  the  defendant,  as  a  matter  of 
fact,  and  of  law  as  well,  the  plaintiff  has  been  deprived  of  the 
conjugal  affection  and  society  which  the  marriage  contract  en- 
titled her  to  enjoy  and  required  her  husband  to  give;  and  that  a 
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valuable  right,  absolutely  sole  in  her  and  incapable  of  division, 
has  been  injured. 

It  is  not  a  prerequisite  to  the  right  of  the  plaintiff  to  maintain 
this  suit  in  her  own  name  that  she  should  have  been  abandoned 
by  her  husband  in  the  Hteral  sense,  nor  that  she  sliould  have 
actually  separated  herself  from  him  by  or  without  a  decree  of 
divorce.  If  she  has  suffered  the  wrong  complained  of  her  right 
to  redress  is  absolute;  it  can  not  be  made  to  depend  upon  any  of 
these  conditions.  As  long  as  she  keeps  her  marriage  contract, 
so  long  she  has  the  right  to  the  conjugal  society  and  affection  of 
her  husband.  Possibly  she  may  regain  these.  This  possibility 
is  her  valuable  right.  The  defendant  may  not  demand  that  she 
shall  sacrifice  it  for  the  future  as  the  price  of  redress  for  injuries 
in  the  past.  Upon  the  pleadings  there  is  a  valuable  right  in  the 
wife  solely,  and  an  injury  thereto  for  which  damages  must  be 
given  to  her  solely,  notwithstanding  the  fact  that  she  is  living 
with  her  husband;  therefore,  the  law  cannot  refuse  its  assist- 
ance. The  rules  of  law  which  the  defendant  invokes  for  her 
protection  are  not  appUcable  to  the  case.  The  Superior  Court 
is  advised  that  the  complaint  is  sufficient  and  that  the  plea  in 
abatement  is  insufl[icient. 

In  this  opinion  all  the  other  judges  concurred.^ 

BIGAOUETTE  v.  PAULET 
134  Mass.  123.— 1883 

Tort  in  four  counts.  The  first  count  was  for  seduction  of  the 
plaintiff's  wife;  the  second  and  fourth  were  for  assault  upon  her; 
and  the  third  was  for  a  rape:  whereby  the  plaintiff  lost  her  com- 
fort, assistance,  society  and  benefit. 

>  Contra,  Lellis  v.  Lambert,  24  Ont.  App.  653;  Doe  v.  Doe,  82  Me.  503. 
Wisconsin  and  New  Jersey  cases  were  also  formerly  contra,  but  the  rule  has 
been  changed  in  the  former  state  by  statute  (§  2345,  Stat.  Wis.  Rev.  1917), 
and  in  the  latter  by  Sims  v.  Sims,  79  N.  J.  L.  577.  In  Eliason  v.  Draper,  25 
Del.  1;  77  Atl.  572,  the  conflict  of  authority  on  the  right  of  the  wife  to  sue  for 
alienation  of  affections  is  stated  with  a  full  and  classified  citation  of  cases. 

By  the  weight  of  authority  a  wife's  action  will  not  lie  against  a  woman 
defendant,  if  plaintiff's  husband  was  the  pursuing  party.  See  note  in  3 
Cornell  Law  Quarterly,  228. 
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The  judge  below  ruled  that,  as  there  was  no  evidence  to  sup- 
port the  count  charging  the  defendant  with  seducing  the 
plaintiff's  wife,  and  as  the  evidence  applicable  to  the  counts  for 
assault  and  rape  proved  that  no  loss  of  service  was  caused  to 
the  plaintiff,  the  action  could  not  be  maintained;  and  directed 
a  verdict  for  the  defendant.    The  plaintiff  alleged  exceptions. 

W.  Allen,  J.  The  plaintiff  cannot  maintain  this  action  fdr 
an  injury  to  the  wife  only;  he  must  prove  that  some  right  of  his 
own  in  the  person  or  conduct  of  his  wife  has  been  violated.  A 
husband  is  not  the  master  of  his  wife,  and  can  maintain  no  ac- 
tion for  the  loss  of  her  services  as  his  servant.  His  interest  is 
expressed  by  the  word  consortium — the  right  to  the  conjugal 
fellowship  of  the  wife,  to  her  company,  cooperation  and  aid  in 
every  conjugal  relation.  Some  acts  of  a  stranger  to  a  wife  are  of 
themselves  invasions  of  the  husband's  right,  and  necessarily 
injurious  to  him;  others  may  or  may  not  injure  him,  according 
to  their  consequences,  and  in  such  cases  the  injurious  conse- 
quences must  be  proved,  and  it  must  be  shown  that  the  husband 
actually  lost  the  company  and  assistance  of  the  wife.  This  is 
illustrated  in  the  statement  of  injuries  to  a  husband  in  3  Bl. 
Com.  139,  140,  where  such  injuries  are  said  to  be  principally 
three:  "Abduction,  or  taking  away  a  man's  wife;  adultery,  or 
criminal  conversation  with  her;  and  beating  or  otherwise  abus- 
ing her."  The  first  two  are  of  themselves  wrongs  to  the  hus- 
band, and  his  remedy  is  by  action  of  trespass  vi  et  armis.  In 
regard  to  the  others,  the  author's  words  are,  "If  it  be  a  common 
assault,  battery .  or  imprisonment,  the  law  gives  the  usual 
remedy  to  recover  damages,  by  action  of  trespass  vi  et  armis, 
which  must  be  brought  in  the  names  of  the  husband  and  wife 
jointly;  but  if  the  beating  or  other  maltreatment  be  very 
enormous,  so  that  thereby  the  husband  is  deprived  for  any  time 
of  the  company  and  assistance  of  the  wife,  the  law  then  gives 
him  a  separate  remedy  by  an  action  of  trespass,  in  nature  of  an 
action  upon  the  case,  for  this  ill-usage,  per  quod  consortium 
amisit;  in  which  he  shall  recover  a  satisfaction  in  damages." 
He  states,  as  one  of  the  circimastances  affecting  the  damages 
in  an  action  for  adultery,  "the  seduction  or  otherwise  of  the 
wife,  founded  on  her  previous  behavior  and  character." 
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It  is  usual  in  actions  for  criminal  conversation  to  allege  the 
seduction  of  the  wife,  and  the  consequent  alienation  of  her  af- 
fections, and  loss  of  her  company  and  assistance,  and  some- 
times of  her  services;  but  these  are  matters  of  aggravation, 
except  so  far  as  they  are  the  statement  of  a  legal  inference  from 
the  fact  itself,  and  actual  proof  of  them  is  not  necessary  to  the 
husband's  right  of  action.  The  loss  of  the  consortium  is  pre- 
sumed, although  the  wife  may  have  herself  been  the  seducer, 
or  may  not  have  been  living  with  the  husband.  A  husband  who 
is  Uving  apart  from  his  wife,  if  he  has  not  renoimced  his  marital 
rights,  can  maintain  the  action,  and  it  is  not  necessary  for  him 
to  prove  alienation  of  the  wife's  affection,  or  actual  loss  of  her 
society  and  assistance.  See  Chambers  v.  Caulfield,  6  East, 
244;  Wilton  v.  Webster,  7  C.  &  P.  198;  Yundt  v.  Hartrunft, 
41  111.  9.  The  essential  injiiry  to  the  husband  consists  in  the 
defilement  of  the  marriage  bed, — in  the  invasion  of  his  exclusive 
right  to  marital  intercourse  with  his  wife,  and  to  beget  his  own 
children.  This  presumes  the  loss  of  the  consortium  with  his 
wife,  of  comfort  in  her  society  in  that  respect  in  which  his  right 
is  pecuUar  and  exclusive.  Although  actions  of  this  nature  have 
generally  been  brought  where  the  alienation  of  the  wife's 
affections,  and  actual  deprivation  of  her  society  and  assistance, 
have  been  the  prominent  injury  to  the  husband,  yet  it  is  plain 
thiat  the  seduction  of  the  wife,  inducing  her  to  violate  her  con- 
jugal duties,  and  the  injuries  arising  from  that,  are  not  the 
foundation  of  the  action.  The  original  and  approved  form 
of  action  is  trespass  vi  et  armis,  and,  though  this  form  was 
adopted  when  the  act  was  with  the  consent  of  the  wife,  it  was 
for  the  reason,  as  given  by  Chief  Justice  Holt,  that  "the  law 
indulges  the  husband  with  Atl  action  of  assault  and  battery 
fol-  the  injury  done  to  him,  though  it  be  with  the  consent  of  his 
wife,  because  the  law  will  not  allow  her  a  consent  in  such  case 
to  the  prejudice  of  her  husband,  because  of  the  interest  he  has 
in  her."  Rigaut  v.  GalUsard,  7  Mod.  78;  2  Ld.  Raym.  809; 
Holt,  50.  See,  also,  Bac.  Ab.  Trespass,  C.  1;  and  Marriage, 
F.  2;  2  Chit.  PI.  13th  Am.  ed.  855;  Reeves'  Dom.  Rel.  63. 
The  fact  that  trespass,  and  not  case,  was  the  form  of  action; 
even,  when  the  wrong  was  accomplished  by  the  seduction  of  the 
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wife,  for  the  reason  that  the  wife  was  deemed  incapable  of  con- 
sent, and  "force  and  violence  were  supposed  in  law  to  accom- 
pany this  atrocious  injury,"  indicates  that  the  cause  of  action 
arose  from  acts  committed  upon  the  person  of  the  wife,  and  not 
from  influences  exerted  upon  her  mind, — that  the  corrupting 
of  the  body,  rather  than  the  mind  of  the  wife,  was  the  original 
and  essential  wrong  to  the  husband. 

We  think  that  this  action  may  be  maintained  upon  the  evi- 
dence offered,  not  for  the  actual  loss  of  comfort,  assistance, 
society  and  benefit,  alleged  in  the  second  and  fourth  counts  as 
consequences  of  the  assaults  set  forth  in  them,  but  for  the  loss 
of  the  consortium  with  the  wife  which  is  implied  from  criminal 
conversation  with  her,  whether  with  or  against  her  will. 

Exceptions  sustained.' 

KROESSIN  V.  KELLER 

60  Minn.  372.— 1895 

Collins,  J.  This  is  an  action  brought  by  a  married  woman 
against  one  of  her  own  sex  to  recover  damages,  following,  in  a 
general  way,  the  common-law  form  of  declarations  in  crim.  con. 
A  general  demurrer  to  the  complaint  was  overruled  in  the  court 
below,  and  by  this  appeal  we  are  required  to  determine  whether 
such  an  action  can  be  maintained;  the  right  to  recover  being 
based  solely  on  alleged  adulterous  acts  between  plaintiff's 
husband  and  the  defendant.  It  is  to  be  noticed  here  that  it  is 
not  alleged  that  the  defendant  was  the  seducer  of  the  husband, 
or  that  the  plaintiff  has  been  deprived  of  his  support;  nor  is  it 
an  action  for  enticing  the  husband  away,  or  for  inducing  him 
to  abandon  or  desert  his  wife.  We  are  quite  safe  in  saying 
that  at  common  law  no  such  action  could  have  been  maintained. 
The  injured  husband  alone  brought  crim.  con.,  and  he  could 
sustain  the  action  by  simply  showing  adulterous  intercourse. 
The  grounds  on  which  the  right  to  recover  was  based  are  well 
stated  in  Cooley  on  Torts,  224,  and   the  principal  elements 

'  In  Davis  v.  Condit,  124  Minn.  365,  no  action  was  allowed  to  plaintiff  for 
"malicious"  seduction  of  his  fiancee.  See  note,  27  Harvard  Law  Review,  689. 
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were  the  disgrace  which  attached  to  the  plaintiff  as  the  husband 
of  the  unfaithful  wife, — and  no  such  disgrace  has  ever  rested 
upon  the  wife,  if  there  was  one,  of  the  guilty  defendant, — 
and,  of  more  importance,  the  danger  that  a  wife's  infidelity 
might  not  only  impose  on  her  husband  the  support  of  children 
not  his  own,  but,  still  worse,  cast  discredit  upon  the  legitimacy 
of  those  really  begotten  by  him.  Because  of  these  elements, 
the  man  was  always  conclusively  presumed  to  be  the  guilty 
party.  In  the  eye  of  the  law  the  female  could  not  even  give 
her  consent  to  th^e  adulterous  acts,  and,  as  a  result,  it  was  no 
defence  in  this  form  of  action  that  the  defendant  had  been 
enticed  into  criminal  conversation  through  the  acts  and  prac- 
tices of  the  woman.  From  this  statement  as  to  the  grounds^ 
^or  elements  constituting  this  action,  it  wUl  be  seen  that  the 
principal  ones  cannot  possibly  exist  or  be  involved  in  a  similar 
action  brought  by  a  wife.  And  what  has  been  said  about  the 
unavailability  of  the  defence  that  the  defendant  himself  was 
the  victim,  and  not  the  seducer,  is  suggestive  of  what  the  courts 
might  have  to  hold  to  be  the  rule  of  pleading,  and  what  they 
might  have  to  inquire  into  upon  the  trial  of  an  action  of  this 
kind.  Would  it  be  held,  following  the  old  rule  we  have  men- 
tioned, and  for  which  the  reason  seems  well  founded,  that  it 
was  no  defence  for  the  female  sued  to  allege  and  prove  that  she 
was  the  party  seduced,  and  that  the  greater  wrong  and  injury 
had  been  inflicted  upon  her,  not  upon  the  plaintiff  wife?  or 
would  the  contrary  rule  prevail?  But  we  need  not  consider 
the  subject  further,  for  a  moment's  reflection  will  suggest  the 
remarkable  results  flowing  from  the  adoption  of  either  rule. 
We  have  been  cited  to  quite  a  number  of  cases  determined  in 
the  courts  of  last  resort  in  this  country,  in  which  i+^  has  been 
held,  without  much  stress  being  laid  on  statutes  concerning 
the  rights  of  married  women,  that  an  action  may  be  main- 
tained by  a  wife  against  one  who  wrongfully  induces  and  pro- 
cures her  husband  to  abandon  and  send  her  away.  Westlake 
V.  Westlake,  34  Ohio  St.  621,  the  court  being  divided  in  opinion, 
is  a  leading  case  on  this  view  of  the  subject.  A  later  one,  an- 
nouncing the  same  doctrine,  but  made  to  rest  much  more  on 
the  married  woman's  acts  in  the  state  of  Michigan,  and  similar 
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to  our  own,  is  Warren  v.  Warren,  89  Mich.  123,  50  N.  W. 
842.  The  plaintiff's  counsel  has  been  industrious  in  collecting 
this  class  of  cases  in  his  brief,  and  to  them  we  add  Price  v. 
Price  (Iowa),  60  N.  W.  202.  But  even  on  this  proposition, 
and  despite  broad  statutory  enactments  affecting  the  rights 
of  married  women,  the  courts  are  not  entirely  agreed,  for  in 
Maine  and  Wisconsin  it  has  been  held  that  such  an  action  can- 
not be  maintained.  Poe  v.  Roe,  82  Me.  503,  20  Atl.  83;  Duf- 
fies V.  Duffies,  76  Wis.  374,  45  N.  W.  522.  But  we  need  not 
decide  as  between  these  cases,  for  the  exact  question  raised 
by  the  demurrer  here  was  not  the  one  under  consideration  in 
any  we  have  cited.  They  were  brought  for  enticing  away  the 
husband;  causing  him  to  withdraw  his  support  from  the  wife; 
to  abandon  or  desert  her, — an  entirely  distinct  and  separate, 
cause  of  action  from  that  set  out  in  the  plaintiff's  complaint. 
At  common  law  this  form  of  action  was  wholly  different  in 
pleadings  and  proof,  as  well  as  parties,  from  crim.  con.  It 
proceeded,  and  still  proceeds,  upon  different  grounds,  and  we 
do  not  regard  cases  of  that  nature  as  authority  in  this.  We 
are  not  unmindful  of  the  fact  that  plaintiff's  counsel  has  pre- 
sented two  cases — Seaver  v.  Adams  (N.  H.),  19  Atl.  776,  and 
Haynes  v.  Nowlin,  129  Ind.  581,  29  N.  E.  389— in  which  it 
is  held  that  an  action  by  a  viife  against  another  woman,  based 
on  a  complaint  very  much  Uke  this,  will  lie.  But  in  these  cases 
the  authorities  before  referred  to  are  cited  and  relied  on  as 
directly  in  point.  The  courts  rendering  these  decisions  do  not 
seem  to  have  considered  that  there  is,  and  inevitably  must 
be,  a  marked  distinction  between  an  action  charging  a  defend- 
ant with  having  induced  and  enticed  a  husband  to  withdraw 
his  support  from  his  wife  and  to  abandon  and  desert  her,  and 
one  similar  to  crim.  con.  We  think  the  difference  noticeable 
and  material,  although  we  do  not  wish  to  be  understood  as 
holding  that  the  one  first  mentioned  will  lie.  That  question 
is  not  before  us,  and  we  simply  express  our  conviction  that  a 
wife  cannot  maintain  an  action  in  the  nature  of  crim.  con.  Such 
actions  would  "seem  to  be  better  calculated  to  infiict  pain  upon 
innocent  members  of  the  families  of  the  parties  than  to  secure 
redress  to  the  persons  injured."    The  power  to  bring  such  ac- 
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tions  would  furnish  wives  "with  the  means  of  inflicting  untold 
misery  upon  others,  and  little  hope  of  redress  for  themselves." 
We  find  nothing  in  our  statutes  in  respect  to  the  rights  of  mar- 
ried women  which  indicates  that  the  power  to  proceed  in  this 
form  of  action  was  intended  to  be  conferred.  Attention  has 
been  called  to  G.  S.  1894,  sec.  5530  (Laws  1887,  c.  207,  sec.  1). 
We  have  heretofore  had  occasion  to  comment  upon  that  act, 
and  have  not  changed  our  views  as  then  expressed.  Althen  v. 
Tarbox,  48  Minn.  18,  50  N.  W.  1018. 
Order  reversed. '^ 

1  Contra,  Turner  v.  Heavrin,  182  Ky.  65,  the  court  saying:  "If  suits  of  this 
character  upon  the  wife's  part  would  tend  to  raise  family  dissensions  and 
neighborhood  scandals,  the  same  result  would  be  obtained  in  case  the  husband 
brings  such  an  action;  and,  as  above  stated,  the  fact  that  the  husband's 
injury  by  the  infidelity  of  his  spouse  may  be  of  the  greater  and  more  serious 
character,  is  no  answer  to  the  claim  upon  the  part  of  the  wife  to  maintain  a 
similar  action  for  a  less  injury.  If  she  is  injured  at  all  in  such  a  case  (and  no 
one  will  deny  it)  she  should  have  the  right  to  maintain  her  action  therefor 
and  the  verdict  be  measured  accordingly.  But  to  say  that  the  husband  has 
a  right  to  maintain  an  action  against  his  wife's  paramour  and  that  she  should 
not  have  a  like  right  of  action  against  his  paramour,  is  to  wholly  destroy  that 
equality  of  right  which  is  the  boast  of  our  institutions.  .  .  .  Although 
the  common-law  rule  prevented  the  wife  from  bringing  an  action  for  criminal 
conversation,  it  is  no  longer  applicable  under  our  present  statute  which  places 
the  wife  upon  an  equal  footing  with  the  husband  as  to  her  right  to  sue  for 
the  purpose  of  protecting  and  enforcing  her  rights  of  every  kind  and  char- 
acter." So  also.  Smith  v.  Lyon,  29  Ohio  C.  A.  492;  and  dictum,  Dodge  v. 
Rush,  28  D.  C.  App.  149. 

Various  Cases  of  Invasion  of  the  Right  of  Consortium.  In  Kujek  v. 
Goldman,  150  N.  Y.  176,  it  was  held  that  one  who,  in  the  belief  that  a  woman 
is  virtuous,  is  induced  to  marry  her  by  the  false  representations  of  a  third 
person,  by  whom  she  is  at  the  time  pregnant,  may  maintain  an  action  for 
damages  against  the  wrongdoer  upon  the  broad  ground  of  the  loss  of  consor- 
tium, to  which  the  husband  is  entitled,  and  of  which,  by  the  fraud  complained 
of,  he  has  been  deprived. 

In  Holteman  v.  Harward,  119  N.  C.  150,  it  was  held  that  an  action  for  dam- 
ages will  lie  at  the  suit  of  a  husband  against  a  druggist  who,  in  violation  of  the 
express  orders  of  the  husband,  has  sold  laudanum  to  the  wife,  in  consequence 
of  which  she  has  become  a  confirmed  subject  of  the  opium  habit,  resulting  in 
the  loss  of  her  services  and  companionship.  Action  to  wife,  for  similar  sale  to 
the  husband,  was  allowed  in  Clark  v.  Hill,  69  Mo.  App.  541,  and  in  Flander- 
meyer  v.  Cooper,  85  Ohio,  327, 
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Crimes  by  the  Wife 

THE  STATE  v.  MA  FOO 

110  Mo.  8— 1891 

Defendant  was  indicted  under  the  name  of  Annie  Baker. 
Under  this  name  she  prayed  a  change  of  venue,  and,  upon  it 
being  granted,  she  signed  bond  for  appearance  in  Franklin 
Circuit  Court.  In  the  Franklin  court  she  alleged  her  true 
name  was  Annie  Ma  Foo,  and  the  proceedings  were  afterwards 
conducted  accordingly. 

She  was  indicted  at  the  January  term,  1891,  of  St.  Louis 
Criminal  Court,  for  mayhem  under  section  3488.  The  indict- 
ment was  in  three  counts,  the  first  two  foi:  mayhem  differing 
only  in  the  corrosive  fluid  used,  and  the  third  charged  a  feloni- 
ous assault.  At  the  close  of  the  testimony  the  state  entered  a 
nolle  prosequi  as  to  the  third  count,  and  appellant  was  con- 
victed upon  the  second,  her  punishment  being  assessed  at  five 
years'  imprisonment  in  the  penitentiary. 

After  unsuccessful  motions  for  new  trial,  and  in  arrest,  she 
was  duly  sentenced  in  accordance  with  the  verdict,  and  from 
this  judgment  she  appealed. 

Gantt,  p.  J.  .  .  .  But  the  defendant  earnestly  con- 
tends that  the  court  erred  in  not  qualifying  the  seventh  in- 
struction by  adding  thereto  these  words:  "There  was  no  evi- 

In  Work  v.  Campbell,  164  Cal.  343,  defendant  made  false  representations 
to  plaintiff  in  regard  to  plaintiff's  husband,  which  induced  such  acts  of  re- 
sentment by  plaintiff  towards  her  husband  that  he  left  her.  It  was  held  that 
defendant  must  respond  in  damages  to  the  plaintiff. 

In  Garrison  v.  Sun  Assoc,  207  N.  Y.  1,  it  was  held  that  where  a  wife  might 
have  recovered  damages  for  mental  distress  and  physical  suffering  caused  by 
a  wilful  and  maUcious  libel,  her  husband  may  sue  for  loss  of  her  society  and 
services.  See  notes  on  this  case  in  13  Columbia  Law  Review,  170 ;  26  Harvard 
Law  Review,  87. 

In  Nieberg  v.  Cohen,  88  Vt.  281,  male  defendant  had  induced  plaintiff's 
husband  to  commit  adultery  and  secured  his  conviction  and  imprisonment. 
The  wife  was  held  to  have  no  action  against  defendant  for  loss  of  her  husband's 
consortium.    See  note,  28  Harvard  Law  Review,  511. 
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dence  that  the  defendant's  husband  disapproved  of  the  acts 
of  defendant,  and,  unless  that  fact  is  established,  the  jury 
should  acquit  the  defendant."  And  in  refusing  instruction, 
numbered  5,  prayed  in  her  behalf  to  the  effect  that  if  her  hus- 
band was  present  the  jury  must  acquit  her. 

The  court  gave  the  following  declaration:  "7.  The  court 
instructs  the  jury  that  the  evidence  in  this  case  is  sufficient  to 
show  that  the  defendant,  at  the  time  of  the  alleged  commission 
of  the  crime,  was  a  married  woman,  and  the  wife  of  Ma  Foo. 
Now,  even  though  you  may  believe,  from  the  evidence,  that 
the  defendant  committed  the  crime  as  charged  in  the  indict- 
ment, yet,  if  you  further  beheve  that  she  committed  the  crime 
in  the  presence  of  her  husband.  Ma  Foo,  and  that  he  was  pres- 
ent at  the  time  when  she  threw  the  fluid,  then  the  law,  in  the 
absence  of  other  and  further  culpatory  and  explanatory  evi- 
dence against  the  defendant  herself,  presumes  that  she  acted 
under  the  immediate  coercion  of  her  husband,  and,  in  such  case, 
you  will  find  the  defendant  not  guilty.  This  presumption  of 
law,  however,  that  a  wife  acting  in  the  presence  of  her  husband 
is  acting  under  his  coercion,  and  that  she  is,  therefore,  not 
guilty  of  a  crime  committed  in  his  presence,  is  prima  fade 
only,  and  may  be  rebutted  by  other  proper  evidence  in  the 
case.  And  if,  in  this  case,  you  believe  from  all  the  testimony 
before  you  that  the  defendant  was  the  sole  acting  party,  and 
committed  the  crime  as  charged  without  any  incitement  on 
the  part  of  her  husband,  and  without  his  consent,  or  that  the 
defendant  was  the  sole  instigator  of  the  crime,  and  committed 
the  same  as  charged  in  the  indictment,  then  you  will  find  the 
defendant  guilty,  even  though  you  may  believe  that  her  hus- 
band was  present  when  she  committed  the  act." 

A  married  woman's  responsibility  for  crime,  committed  in 
the  presence  of  her  husband,  is  variously  stated  by  the  text- 
writers. 

Blackstone,  in  his  Commentaries,  book  1,  page  444,  says: 
"And  in  some  felonies,  and  in  some  inferior  offences  committed 
by  her  through  constraint  of  her  husband,  the  law  excuses  her; 
but  this  extends  not  to  treason  or  murder."  And  in  his  fourth 
book  he  says:  "And  she  will  be  guilty  in  the  same  manner  of 
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all  those  crimes  which,  like  murder,  are  mala  in  se,  and  prohib- 
ited by  the  law  of  nature."  See,  also,  Russell  on  Crimes 
[9th  ed.],  p.  34. 

From  a  close  examination  and  comparison  of  the  cases  and 
the  text-writers,  the  general  rule  admitted  by  all  seems  to  be, 
that  if  a  wife  commit  anj'^  felony,  with  the  exception  of  murder 
and  treason,  and  perhaps  some  other  heinous  felonies,  in  the 
presence  of  her  husband,  it  is  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  she  did  it  under  constraint  by  him, 
and  is,  therefore,  excused.  1  Bennett's  Leading  Criminal 
Cases,  81;  Commonwealth  v.  Neal,  10  Mass.  152;  1  Bishop's 
Criminal  Law,  452;  State  v.  Williams,  65  N.  C.  398. 

But  the  authorities  are  equally  agreed  that  this  presumption 
is  only  prima  fade,  and  rebuttable.  So  it  is  said  in  Russell  on 
Crimes,  pages  32,  33,  "But  this  is  only  a  presumption  of  law, 
so  that  if,  upon  the ,  evidence,  it  clearly  appear  that  the  wife 
was  not  drawn  to  the  offence  by  her  husband,  but  that  she 
was  the  principal  inciter  of  it,  she  is  guilty."  "And  if  she  com- 
mit a  theft  of  her  own  volimtary  act,  or  by  the  bare  command 
of  her  husband,  or  be  guilty  of  murder,  treason  or  robbery  in 
company  with,  or  by  coercion  of,  her  husband,  she  is  punish- 
able as  if  she  were  sole."  And  this  is  the  doctrine  of  all  the 
states  in  the  United  States.  1  Wharton  on  Criminal  Law,  sec. 
79;  Seiler  v.  People,  77  N.  Y.  411;  Tabler  v.  State,  34  Ohio  St. 
127;  LTil's  case,  6  Gratt.  706;  State  v.  Williams,  65  N.  C.  398; 
Miller  v.  State,  25  Wis.  384. 

In  Arkansas,  by  force  of  a  statute,  the  presence  of  the  hus- 
band merely  is  no  defence  to  the  wife,  unless  it  "appear  from 
the  circumstances  in  the  case  that  violence,  threats,  commands 
or  coercion  were  used."    Freel  v.  State,  21  Ark.  212. 

It  will  be  observed  that  learned  counsel  for  defendant  de- 
sire us  to  ingraft  an  additional  modification  on  this  rule  of  evi- 
dence, and  require  the  state  to  go  further,  and  prove  that  the 
husband  not  only  was  not  the  inciter  or  responsible  criminal 
agent  in  the  commission  of  the  crime,  but  that  he  actually  dis- 
approved it,  and,  in  the  absence  of  evidence  of  his  disapproval, 
the  wife  must  be  acquitted.  This  is  not  the  law.  There  is 
little  in  the  present  organization  of  society  upon  which  the 
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prima  facie  presumption  itself  can  stand,  and  certainly  nothing 
calling  for  ainy  extension  of  the  presumption. 

The  statutory  rule  in  Arkansas,  supra,  is  more  in  accord 
with  the  spirit  of  the  age  in  which  we  live.  In  New  York,  by 
the  Penal  Code  of  1881,  sees.  17  and  24,  the  presumption  is 
entirely  abolished. 

In  this  case,  if  the  wife  is  guilty  at  all,  she,  alone,  committed 
the  criminal  act,  which  forever  deprived  the  boy  of  his  eye- 
sight. By  her  own  evidence  she  exonerates  her  husband  of  all 
complicity  in  the  crime.  There  is  not  a  semblance  of  constraint. 
Her  responsibility  was  fairly  submitted  to  the  jury.  The  in- 
struction gave  her  the  full  benefit  of  the  presumption,  and  the 
jury  must  have  found  that  she  was  neither  coerced  nor  con- 
strained by  act,  deed  or  word  of  her  husband  to  do  what  she 
did,  but  that  she  acted  from  her  own  free  will.  Had  the  act 
resulted  in  death,  under  the  common-law  authorities  she  would 
not  have  been  entitled  to  the  benefit  of  the  presumption  of 
constraint. 

What  difference  there  is  in  the  principle  between  the  cul- 
pability of  one  who,  on  purpose  and  of  malice  aforethought, 
destroys  the  sight  of  a  little  child,  and  one  who  kills,  we  leave 
to  others  to  state.  We  confess  we  are  unable  to  formulate 
any.  The  defendant  has  been  fairly  tried,  and  the  jury  have 
convicted  her.  This  was  their  peculiar  province.  We  can  but 
regret  for  the  sake  of  humanity  that  she  could  not  have  been 
shown  innocent  of  the  charge.  At  this  distance,  it  is  hard  to 
conceive  of  such  a  crime  by  a  woman,  and  that  woman  a 
mother,  with  so  little  provocation  or  motive. 

The  remarks  of  Mr.  Harvey  did  not  transcend  the  boimds 
of  legitimate  argument.  He  expressly  subordinated  his  own 
views  of  the  law  to  those  expressed  by  the  court  in  its  instruc- 
tions. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed.    All 


1  See  Gommonwealth  v.  Daley,  148  Mass.  11,  and  Morton  v.  State,  141 
Tehn.  357,  as  to  violation  of  the  excise  law,  by  the  wife,  "in  the  presence 
of"  the  husband, 
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Crimes  as  Between  Husband  and  Wife 

THE  STATE  v.  BANKS 
48  Ind.  197.-1874 

BuBKiRK,  C.  J.  The  appellee  was  indicted  in  the  court  be- 
low for  grand  larceny.  The  indictment  charged  that  the  de- 
fendant, on  the  10th  day  of  October,  1871,  unlawfully  and 
feloniously  did  steal,  take,  and  drive  away  two  horses,  one 
mare,  one  colt,  one  wagon,  one  set  of  harness,  and  one  grind- 
stone, the  personal  goods  of  John  Hensicker. 

The  issue  formed  upon  the  plea  of  not  guilty  was  submitted 
to  a  jury  for  trial,  which  resulted  in  a  verdict  of  not  guilty. 

The  court  instructed  the  jury  as  follows:  "It  appearing, 
from  all  the  evidence  in  the  case,  that  the  goods  were  taken  by 
the  defendant  with  the  consent  of  the  owner's  wife,  under  an 
agreement  with  her  that  he  was  to  dispose  of  the  same  and  ac- 
count for  the  proceeds  to  her,  and  there  being  no  evidence 
tending  to  show  that  there  was  any  adulterous  intercourse, 
actual  or  contemplated,  between  the  defendant  and  said  wife, 
you  will  return  a  verdict  of  not  guilty."  To  the  giving  of  this 
instruction,  the  state,  by  her  prosecuting  attorney,  excepted 
and  now  prosecutes  this  appeal,  to  obtain  the  opinion  of  this 
court  as  to  whether  the  instruction  was  correct. 

It  is  insisted  by  the  counsel  for  the  state  that  the  instruction 
was  erroneous,  upon  two  grounds: 

1.  That  it  misdirected  the  jury  as  to  the  law  apphcable  to 
the  case. 

2.  That,  conceding  the  instruction  properly  expressed  the 
law,  the  court  erred  in  giving  it,  because  it  usurped  the  func- 
tions of  the  jury. 

In  Hawk,  P.  C,  lib.  1,  chap.  33,  sec.  32,  the  law  is  stated 
thus:  "It  is  certain  that  a  feme  covert  may  be  guilty  thereof  by 
stealing  the  goods  of  a  stranger,  but  not  by  steaUng  her  hus- 
band's, because  a  husband  and  wife  are  considered  but  as  one 
person  in  law;  and  the  husband,  by  endowing  his  wife  at  the 
marriage  with  all  his  worldly  goods,  gives  her  a  kind  of  interest 
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in  them;  for  which  cause  even  a  stranger  cannot  commit  lar- 
ceny in  taking  the  goods  of  the  husband  by  the  delivery  of  his 
wife,  as  he  may  by  taking  away  the  wife  by  force  and  against 
her  will  together  with  the  goods  of  the  husband."  In  Regina 
V,  Featherstone,  Dearsly,  369;  s.  c.  6  Cox,  C.  C.  376,  and  2 
Ben.  &  H.  Leading  Cases,  362,  Lord  Campbell  said:  "The 
general  rule  of  law  is,  that  a  wife  cannot  be  found  guilty  of 
larceny  for  steahng  the  goods  of  her  husband,  and  that  is  upon 
the  principle  that  the  husband  and  wife  are,  in  the  eye  of  the 
law,  one  person;  but  this  rule  is  properly  and  reasonably  quaU- 
fied  when  she  becomes  an  adulteress.  She  thereby  determines 
her  quaUty  of  wife,  and  her  property  in  her  husband's  goods 
ceases." 

We  have  made  a  careful  examination  of  the  authorities,  and 
they  very  clearly  estabUsh  the  following  propositions: 

1.  The  wife  cannot  be  guilty  of  stealing  the  goods  of  her 
husband,  she  residing  with  him  and  having  the  possession  of 
the  goods  by  virtue  of  the  marriage  relation. 

2.  When  adultery  is  neither  committed  nor  intended,  a 
person  is  not  guilty  of  larceny  in  aiding  a  wife  in  taking  away 
her  husband's  goods. 

3.  Where  adultery  has  been  committed  or  intended,  the 
adulterer  may  be  convicted  of  receiving  the  goods  of  the  hus- 
band from  the  wife,  or  in  aiding  the  wife  in  carrying  away  the 
goods  of  the  husband. 

4.  Where  an  adulterer  takes  goods  jointly  with  the  wife,  he 
may  be  guilty  of  larceny. 

5.  Where  the,  wife  alone  takes  property,  of  the  husband  to 
her  adulterer's  lodgings,  he  cannot  be  convicted  on  mere  evi- 
dence that  the  property  is  in  his  lodgings. 

6.  An  adulterer  is  not  guilty  of  larceny  if  he  merely  assist  the 
adulteress  in  carrying  away  her  necessary  wearing  apparel. 

It  is  not  necessary  for  us  to  lay  down  as  law  that,  supposing  a 
stranger  stole  the  goods  of  the  husband,  and  the  wife  was  privy 
to  it  and  consenting,  such  privity  and  consent  would,  if  there 
was  animus  furandi  in  the  stranger,  exonerate  him  from  what 
would  otherwise  be  larceny.  Nor  do  we  express  any  opinion 
as  to  whether  a  wife,  who  has  become  an  adulteress,  and  car- 
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lies  away  the  goods  of  her  husband  or  assists  her  paramour 
in  carrying  away  the  goods  of  the  husband,  may  not  be  con- 
victed of  larceny.  See  2  Bishop,  Crim.  Law,  sees.  873,  874; 
Whart.  Crim.  Law,  sees.  1803  to  1806;  and  2  Ben.  &  H.  Lead. 
Cases,  358  to  370,  where  the  leading  English  and  American 
cases  are  cited  and  reviewed. 

We  think  the  instruction  was  correct  as  matter  of  law.  Be- 
sides, the  appellee  was  the  brother  of  the  wife,  and  the  entire 
transaction  shows  that  there  was  no  felonious  purpose  at  the 
time  the  property  was  taken  away. 

A  court  in  charging  a  jury  has  no  right  to  assume  the  guilt 
of  the  accused,  or  that  a  fact  has  or  has  not  been  proved,  or  to 
express  any  opinion  or  manifest  a  leaning  upon  evidence  which 
should  be  submitted  to  the  jury;  but  when  there  is  no  evidence, 
or  none  upon  a  particular  point,  upon  which  a  conviction  could 
be  based,  the  court  has  a  right  to  say  so,  and  direct  the  jury 
to  find  the  defendant  not  guilty.    This  was  such  a  case. 

The  court  committed  no  error  in  giving  the  instruction  com- 
plained of. 

The  judgment  is  affirmed.^ 

Capacity  of  the  Husband  or  Wife  to  Testify  for  or  Against 

Each  Other 

COMMONWEALTH  v.  SAPP 
90  Ky.  580.— 1890 

Chief  Justice  Holt.  Upon  the  trial  of  William  Sapp 
upon  the  charge  of  attempting  to  poison  his  wife,  the  state 
offered  her  as  a  witness  against  him,  avowing  by  its  attorney 
that  it  would  prove  by  her  she  had  seen  the  accused  sprinkle  a 
substance  upon  a  piece  of  watermelon  intended  for  her,  and 
that  the  portion  of  it  produced  at  the  examining  trial  and  then 

'Husband  and  wife  may  now  be  guilty  of  larceny  from  each  other  in 
Indiana.  Beasley  v.  State,  138  Ind.  552.  See  also  People  v.  Cole,  43  N.  Y.  508. 
As  to  arson,  see  Snyder  v.  The  People,  26  Mich.  106;  Garret  v.  State,  109  Ind. 
527.   See  further  the  note  in  12  Columbia  Law  Review,  560. 
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shown  to  contain  arsenic,  was  a  part  of  the  piece  prepared  for 
her,  and  was,  when  so  produced,  in  the  same  condition  as  when 
she  got  it  from  him.  It  is  claimed  the  attempt  was  made  in 
August,  1888.  Afterward,  and  before  his  trial,  they  were  ab- 
solutely divorced.  The  court  refused  to  permit  her  to  testify, 
holding  that  she  could  not  be  a  witness  for  any  purpose;  and 
whether  this  is  so  is  the  main  question  now  presented. 

It  is  a  general  rule  of  the  common  law,  based  upon  public 
pohcy  and  because  of  identity  of  interest,  that  neither  a  hus- 
band nor  wife  can  testify  for  or  against  the  other;  and  some 
authorities  hold  that  where  this  relation  has  once  existed,  the 
one  is  .inadmissible  for  or  against  the  other,  even  aft-er  the  re- 
lation has  ceased,  as  to  any  and  all  matters  that  occurred  dur- 
ing its  existence.  They  follow  Lord  Alvanley,  who  said,  in  the 
early  case  of  Monroe  v.  Twisleton,  Peake's  Ad.  Cas.  219,  that 
the  divorced  wife  is  a  competent  witness  to  prove  any  fact 
arising  after  the  divorce,  but  not  to  prove  anything  which  hap- 
pened during  coverture.  Thus  Mr.  Wharton  says:  "If  a 
woman  be  divorced  a  vinculo  matrimonii,  she  cannot  prove  a 
contract,  or  anything  else  which  happened  during  coverture. 
Any  fact  arising  after  the  divorce  she  may  prove."  1  Whar- 
ton's Crim.  Law,  sec.  744. 

It  is,  perhaps,  questionable  whether  some  of  the  writers  to 
this  effect  do  not  mean  that  the  divorced  wife  cannot  testify 
as  to  any  matter  occurring  during  coverture,  if  her  knowledge 
as  to  it  arose  by  reason  of  the  marital  relation.  It  was  held 
in  The  State  v.  Phelps,  2  Tyler's  Reports,  374,  that  a  woman, 
although  divorced  absolutely,  is  not  a  competent  witness  upon 
an  indictment  against  her  former  husband  for  a  crime  commit- 
ted during  the  coverture,  but  the  court  so  announced  without 
any  argument  in  the  opinion  of  the  question.  Gases  may,  how- 
ever, be  found  where  courts  of  high  authority  have  held  that  a 
widow  may  testify  against  the  administrator  of  her  husband 
as  to  any  facts  which  she  did  not  learn  from  the  latter,  or  which 
did  not  come  to  her  knowledge  by  reason  of  the  marital  rela- 
tion, although  relating  to  the  transactions  of  her  husband.  1 
Greenleaf  on  Evidence,  sec.  338;  Babcock  v.  Booth,  2  Hill,  181. 

In  the  case  last  cited  the  court  said:  "The  policy  of  the  law 
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only  excludes  her  when  her  answer  will  be  a  violation  of  the 
confidence  which  existed  between  the  husband  and  wife  while 
the  marriage  relation  continued;"  and  in  Ratchffe  v.  Wales, 
1  Hill,  63,  which  was  an  action  for  crim.  con.  with  the  plain- 
tiff's wife,  it  was  held  that  while  a  divorced  wife  is  generally 
incompetent  to  testify  against  the  husband  as  to  facts  occurring 
during  the  marriage,  yet  she  was  competent  to  prove  the 
charge  for  him,  althou^  the  act  occurred  during  the  existence 
of  the  marriage.  We  fail  to  see  any  reason  for  a  distinction, 
whether  she  be  called  as  a  witness  for  or  against  him. 

It  was  held  by  this  court,  in  Storms,  etc.,  v.  Storms,  etc.,  3 
Bush,  77,  that  the  testimony  of  a  husband,  after  the  wife  has 
been  divorced  from  him,  is  competent  against  her,  if  it  divulges 
no  communication  between  them  during  coverture.  In  Eng- 
lish's Adm'r  v.  Cropper,  8  Bush.  292,  the  testimony  of  the 
widow  of  the  intestate  was  offered  by  his  administrator  to 
prove  facts  which  came  to  her  knowledge  during  the  coverture, 
but  not  by  reason  of  her  confidential  relation  as  wife. 

It  was  lu-ged  that  our  then  existing  law  (1871)  provided  that 
husband  and  wife  should  not  testify  for  or  against  each  other, 
and  that,  construing  it  by  the  reasons  of  pubhc  pohcy,  which, 
before  its  adoption,  disqualified  them  from  so  testifying,  it 
should  be  held  to  exclude  them  after  the  dissolution  of  the 
marriage  by  divorce  or  the  death  of  one  of  them;  but  this 
court  said:  "Neither  the  literal  import  of  the  language  of  the 
Code  cited  nor  any  principle  of  poUcy  or  propriety  will  exclude 
a  surviving  wife  or  husband  from  testifying  to  facts  known  by 
the  witness  from  other  means  of  information  than  such  as  re- 
sult from  the  marriage  relation,  where,  as  in  this  case,  the  wit- 
ness is  not  otherwise  incompetent,  although  the  testimony 
may  relate  to  transactions  of  the  deceased  husband  and  wife." 

Our  statute,  adopted  in  1872,  and  which,  in  substance,  so 
far  as  it  bears  upon  the  question  we  are  now  considering,  is 
again  found  in  sec.  606  of  the  Civil  Code,  appears  to  be  dec- 
laratory of  these  decisions  of  this  court.  It  says:  "Neither 
husband  nor  wife  shall  be  competent  for  or  against  each  other, 
or  concerning  any  communication  made  by  one  to  the  other 
during  marriage,  whether  called  while  that  relation  subsisted 
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or  afterwards,  provided,  however,  that  in  actions  where  the 
wife,  were  she  feme  sole,  would  be  plaintiff  or  defendant,  the 
wife  may  testify  or  her  husband  may  testify,  but  both  shall  not 
be  permitted  to  testify."  General  Statutes,  edition  1883,  page 
414. 

This  provision  was  considered  in  the  case  of  Elswich  v.  The 
Commonwealth,  13  Bush,  155,  where  the  husband  was  indicted 
for  a  felony,  but  not  one  against  the  wife,  who  had  been  divorced 
before  the  trial;  and  it  was  decided  that  inasmuch  as  she  had 
been  divorced,  she  was  a  competent  witness  for  him  to  prove 
facts  which  came  to  her  knowledge  while  the  marriage  relation 
existed,  but  not  confidentially  or  by  means  of  her  situation  as 
wife.  Unquestionably,  information  obtained  by  the  husband  or 
wife  during  the  marital  relation  by  reason  of  its  existence 
should  not  be  disclosed,  even  after  the  relation  has  been  dis- 
solved. Whether  this  rule  may  be  relaxed  so  as  to  permit  the 
wife  to  testify  against  the  husband  by  his  consent  has  been,  to 
some  extent,  a  mooted  point,  but  in  this  country  it  has  generally 
been  denied.  Its  importance  to  the  interests  of  society,  protect- 
ing, as  it  does,  the  peace  and  harmony  so  vital  to  the  most  inti- 
mate of  all  relations,  cannot  be  overestimated.  Its  disregard 
would  throw  open  to  the  public  gaze  all  that  privacy  of  married 
life  which  tends  to  cement  the  relation  and  destroy,  in  great 
degree,  if  not  altogether,  that  mutual  confidence  and  depend- 
ence, the  one  upon  the  other,  so  necessary  to  its  existence. 
Discord  and  misery  would  reign  where  peace  and  concord  are  so 
necessary.  In  the  language  of  an  eminent  legal  Writer:  "The 
great  object  of  the  rule  is  to  secure  domestic  happiness  by  plac- 
ing the  protecting  seal  of  the  law  upon  all  confidential  commu- 
nications between  husband  and  wife;  and  whatever  has  come  to 
the  knowledge  of  either  by  means  of  the  hallowed  confidence 
which  that  relation  inspires  cannot  be  afterwards  divulged  in 
testimony,  even  though  the  other  party  be  no  longer  living. " 
1  Greenleaf  on  Evidence,  sec.  337. 

If  the  proposed  testimony  violates  marital  confidence  in  the 
sUghtest  degree,  or  tends,  however  sUghtly,  tp  impair  the  rule 
for  its  protection,  the  highest  considerations  forbid  its  introduc- 
tion.    The  word  "communication,"  therefore,  as  used  in  our 
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statute,  should  be  given  a  liberal  construction.  It  should  not 
be  confined  to  a  mere  statement  by  the  husband  to  the  wife  or 
vice  versa,  but  should  be  construed  to  embrace  all  knowledge 
upon  the  part  of  the  one  or  the  other  obtained  by  reason  of  the 
marriage  relation,  and  which,  but  for  the  confidence  growing 
out  of  it,  would  not  have  been  known  to  the  party.  The  reason 
of  this  rule  does  not  apply,  however,  to  facts  known  to  a  sur- 
viving or  divorced  husband  or  wife,  independent  of  the  existence 
of  the  former  marriage,  although  the  knowledge  was  derived 
during  its  existence,  and  relates  to  the  transactions  of  the  one 
or  the  other;  therefore,  the  rule  should  not  be  applied  in  such  a 
case.  What  the  state  proposed  to  prove  by  the  divorced  wife  in 
this  case  was  not  any  communication  or  knowledge  which  can 
fairly  be  considered  as  having  come  to  her  by  reason  of  her 
being  then  the  wife  of  the  accused.  If  she  had  not  then  been  his 
wife,  ordinary  observation  would  have  enabled  her  to  know  all 
that  it  was  proposed  to  prove  by  her.  But  we  think  it  was 
competent  upon  another  ground.  It  was  evidence  relating  to 
an  alleged  attempt  at  felony  upon  the  wife.  The  rule  that 
husband  and  wife  cannot  testify  for  or  against  each  other  is 
subject  necessarily  to  some  exceptions,  one  of  which  is,  where 
the  husband  commits  or  attempts  to  commit  a  crime  against 
the  person  of  the  wife.  Stein  v.  Vowman,  etc.,  13  Peters,  221. 
It  was  never  doubted  but  what  she  could  exhibit  articles  of  the 
peace  against  him.  Roscoe  says:  "It  is  quite  clear  that  a  wife 
is  a  competent  witness  against  her  husband  in  respect  to  any 
charge  which  affects  her  Uberty  or  person. "  Roscoe's  Criminal 
Evidence,  p.  150. 

In  an  Enghsh  case,  where  the  husband  attempted  to  poison 
the  wife  with  a  cake  into  which  arsenic  had  been  introduced, 
and  the  wife  was  admitted  to  prove  that  her  husband  gave  her 
the  cake,  it  was  held  by  the  twelve  judges  that  the  evidence  was 
rightly  admitted.    Rex  v.  Jagger,  Rus.  Crimes,  632. 

In  1  Wharton's  Criminal  Law,  sec.  769,  it  is  said:  "Where, 
however,  violence  has  been  committed  on  the  person  of  the 
wife  by  the  husband,  she  is  competent  to  prove  such  violence;" 
and  in  the  case  of  The  State  v.  Hussey,  1  Bush.  123,  the  judge, 
in- delivering  the  opinion,  said:  "The  rule,  as  we  gather  it  from 
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authority  and  reason,  is,  that  a  wife  may  be  a  witness  against 
her  husband  for  felonies  perpetrated  on  her,  and  we  would  say 
for  an  assault  and  battery  which  inflicted  or  threatened  a  last- 
ing injury  or  great  bodily  harm. " 

In  the  case  of  The  People  v.  Northrup,  50  Barb.  147,  the 
husband  was  on  trial  for  administering  poison  to  the  wife,  and 
she  was  admitted  as  a  competent  witness. 

The  policy  upon  which  the  rule  that  the  husband  and  yfUe 
cannot  testify  for  or  against  each  other  is  based,  is  so  far  over- 
come as  to  create  the  exception  by  that  superior  poUcy  which 
dictates  the  punishment  of  crime,  and  which,  without  the  ex- 
ception to  the  rule,  would  very  Ukely  go  unpunished.  It  is  of 
necessity.  If  it  be  said  that  our  statute  forbids  the  introduc- 
tion of  the  husband  or  wife  as  a  witness  against  the  other,  we 
reply,  and  so  did  the  common  law;  and  yet  the  exception  named 
existed,  and  so  it  should,  in  our  opinion,  under  our  statute.  The 
necessity  of  the  case  requires  such  a  construction,  and,  as  al- 
ready said,  the  statute  forbidding  husband  or  wife  to  testify 
against  each  other  is  but  declaratory  of  the  common  law.  As 
the  divorced  wife  would  have  been  a  competent  witness  if  she 
had  still  been  the  wife  of  the  accused  at  the  time  of  the  trial  as 
to  the  alleged  attempted  felony  upon  her,  it  follows,  a  fortiori, 
that  being  divorced  did  not  disqualify  her.  The  accused  was 
allowed  to  introduce  testimony  tending  to  show  that  the  wife 
was  unchaste.  She  had  not  testified  as  a  witness,  and  it  is 
difficult  to  see  upon  what  ground  this  was  permitted.  It  is  not 
supposable  that  a  court  acted  upon  the  idea  that  unfaithfulness 
upon  her  part  of  her  marital  vows  authorized  her  husband  to 
poison  her.    The  evidence  was  incompetent. 

The  case  of  TurnbuU  v.  The  Commonwealth,  TO*  Ky.  495,  is 
overruled  in  so  far  as  it  conflicts  with  this  opinion. 

This  opinion  is  ordered  to  be  certified  to  the  lower  court  as 
the  law  of  the  case.^ 

iSee  notes  in  Columbia  Law  Review,  14:  537;  19:  513;  Harvard  Law 
Review,  33:  873.  The  statutory  modifications,  in  the  several  jurisdictions, 
of  the  common-law  rule  as  to  the  qualifications  of  husband  and  wife  as  wit- 
ness, are  stated  in  Wigmore,  Evidence,  §§  488,  602;  and  the  rule  criticised  in 
§601. 


CHAPTER  IV 
DIVORCE  AND   SEPARATION' 

Jurisdiction 

DITSON  V.  DITSON 
4  R.  I.  87.-1856 

Petition  for  divorce.  The  petition  represented  the  pe- 
titioner as  of  Little  Compton,  in  the  state  of  Rhode  Island, 
and  that  she  had  resided  within  the  state  for  the  last  three 
years;  that  she  was  married  to  George  L.  Ditson,  in  the  city 
of  New  York,  in  October,  1842;  that  she  has  at  all  times  faith- 
fully performed  her  duties  as  a  wife,  but  that  her  said  husband 
has  treated  her  with  extreme  cruelty;  has  neglected  and  refused, 
being  of  sufficient  ability,  to  provide  necessaries  for  the  sub- 
sistence, and  has  wilfully  deserted  her  for  the  last  three  years, 
and  been  guilty  of  other  gross  misbehavior  and  wickedness 
repugnant  to,  and  in  violation  of,  the  marriage  covenant;  that 
her  said  husband  is  not  within  this  state,  nor  within  fifty  miles 
of  Newport.  Prayer,  for  a  decree  of  divorce  from  the  bond 
of  matrimony  between  the  petitioner  and  her  husband^  and  that 
the  name  of  the  petitioner  be  changed  from  her  name  of  Mary 
Aim  Ditson,  to  her  maiden  name  of  Mary  Ann  Simmons,  and 
for  further  reUef . 

Accompanying  the  petition  was  an  affidavit  of  the  petitioner, 
stating  that  her  husband  was  not  a  resident  of  this  state,  and 
was  in  parts  unknown  to  the  petitioner.  The  petition  was  filed 
in  the  clerk's  office  of  the  Supreme  Court  for  the  county  of 
Newport,  on  the  9th  day  of  July,  1856;  and  the  clerk  certified 
that  he  had  given  six  weeks'  notice  of  the  application  by  pub- 

'  For  the  text  of  the  proposed  Uniform  Divorce  Act,  see  Appendix  II,,  post. 
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lishing  it  in  the  Newport  Mercury  for  that  period  next  before 
the  sitting  of  the  court  at  the  present  August  term. 

It  appeared  that  the  petitioner,  then  Mary  Ann  Simmons, 
was  married,  without  the  knowledge  or  consent  of  her  father, 
whilst  a  girl  at  school  in  New  York,  to  George  L.  Ditson,  an 
Englishman,  to  whom  she  had  been  introduced  outside  the 
school,  the  ceremony  being  performed  by  Dr.  Spring  on  the 
13th  of  November,  1842;  that  after  marriage,  Mr.  and  Mrs. 
Ditson  went  to  Europe,  and  from  thence  to  Cuba,  where  they 
resided  for  several  years;  that  shortly  after  their  return,  Ditson 
went  to  Europe  by  himself,  leaving  his  wife,  then  in  a  feeble 
and  emaciated  condition,  without  any  provision,  to  be  sup- 
ported by  her  father,  and  was  gone  about  two  years;  that  he 
returned,  however,  and  lived  with  her  again  for  a  short  period, 
treating  her  morosely  and  unkindly;  but  there  was  no  proof 
of  extreme  cruelty,  though  he  locked  her  up  once  in  her  chamber 
for  making  a  purchase  that  displeased  him,  and  treated  her 
with  neglect  and  spoke  of  her  in  a  careless  and  indifferent 
manner.  The  last  time  he  left  her  was  in  Boston,  whence  he 
went  to  Europe,  saying  just  before  he  went,  to  a  witness,  "that 
he  meant  to  go  away,  and  did  not  care  a  damn  for  Boston  or 
anybody  in  it."  Upon  being  thus  deserted  the  petitioner  came 
to  live  with  her  father  at  Little  Compton,  R.  I.,  of  which  place 
he  was  a  native,  and  then  a  domiciled  inhabitant.  Ditson 
had  been  absent,  at  the  time  of  filing  the  petition,  for  upwards 
of  three  years,  during  which  time  he  had  not  once  communicated 
by  letter  or  message  with  his  wife,  or  left,  or  made,  any  pro- 
vision for  her  support,  though  of  sufficient  ability  to  do  so. 
From  the  time  of  his  desertion  the  petitioner  had  lived  with 
her  father  in  Little  Compton,  except  about  three  months  of  the 
time,  which  she  had  passed  in  Newport,  R.  I.  During  this 
time  she  had  been  wholly  supported  by  her  father,  except  in 
what  manner  did  not  appear,  the  little  she  had  been  able,  by 
her  own  exertions,  to  do  for  herself.  It  was  admitted  that  Dit- 
son had  never  been  domiciled  in  Rhode  Island,  or  even,  to 
the  knowledge  of  any  witness,  been  within  the  state.^  It  was 
not  known  that  he  had  any  domicile  in  the  country;  he  having 
resided  since  the  marriage  either  in  Europe  or  Cuba,  and  having 
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remained  but  a  short  time  either  in  Boston  or  New  York.  No 
personal  notice  of  the  apphcation  for  divorce  had  been  given 
to  him,  and  none  attempted  to  be  given,  since,  from  his  silence, 
the  place  where  he  resided  or  temporarily  dwelt,  was  wholly 
unknown  to  the  petitioner  or  to  her  friends. 

Under  these  circumstances  the  chief  justice  intimating  a 
doubt  concerning  the  jurisdiction  of  the  court  over  the  cause, 
desired  the  counsel  for  the  petitioners  to  search  authorities 
and  present  them  to  the  court  upon  that  subject;  the  court 
being  satisfied  that  the  petitioner  had  proved  by  the  desertion 
of  her  husband  without  cause,  and  by  his  neglect  to  provide 
for  her  support,  being  of  sufficient  ability  so  to  do,  a  case  for 
divorce  a  vinculo  under  the  statute,  provided  the  court  had, 
under  the  circumstances  proved,  power  and  jurisdiction  to 
grant  her  petition. 

Ames,  C.  J.  .  .  ,  The  question  raised  by  the  case  at  bar, 
.  .  .  is,  whether  the  bona  fide  domiciUation  of  the  petitioning 
party  in  this  state,  is  sufficient  to  give  this  court  jurisdiction 
to  grant  a  divorce  a  vinculo,  although  the  other  party  to  the 
marriage  to  be  dissolved  has  never  been  subject  to  bur  juris- 
diction, never  been  personally  served  with  notice  of  the  peti- 
tion within  the  state,  or  appeared  and  answered  to  the  peti- 
tion, upon  constructive  notice,  or  upon  being  served  with 
personal  notice  of  it,  out  of  the  state?  In  other  words,  the  ques- 
tion is,  whether,  as  a  matter  of  general  law,  a  vaUd  decree  of 
divorce  a  vinculo  can  be  passed  in  favor  of  a  domiciled  citizen 
of  the  state,  upon  mere  constructive  notice  to  the  foreign  or 
nonresident  party  to  the  marriage,  against  whom,  or  to  dis- 
solve whose  marital  rights  over  or  upon  the  petitioner,  the  aid 
of  the  court  is  invoked?     .     .     . 

It  is  evident  that  from  the  peculiar  principles  which  regulate 
the  jurisdiction  and  action  of  the  English  ecclesiastical  courts, 
in  matters  of  divorce,  very  little  light  can  be  gathered  to  aid 
us  in  our  investigation. 

As  a  matter  of  general  law  this  must  be  sought  in  the  legal 
natiu-e  of  marriage,  and  what  it  consequently  is,  upon  which  a 
decree  of  divorce  operates,  and  in  the  jurisdiction  of  a  state  over 
its  own  citizens  and  subjects,  as  well  as  in  the  decisions  of 
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courts  bearing  directly  upon  this  point,  or  elucidating  the 
principles  which  govern  its  decision.  It  is  undoubtedly  true,  as 
a  common-law  principle,  applicable  to  the  judgments  of  its 
courts,  that  they  bind  only  parties  to  them,  or  persons  in  such 
relation  to  the  parties  and  to  the  subject  of  the  judgment,  as 
to  be  deemed  privies  to  it.  The  rule  of  this  system  of  juris- 
prudence, which  brings  privies  within  the  operation  of  the 
notice  served  upon  the  principals  to  a  judgment  and  binds  them 
by  its  effects,  is  foimded  upon  quite  as  clear  a  policy,  and  is 
sanctioned  by  quite  as  complete  justice,  as  that  which  renders 
the  judgment  obligatory  upon  those  whom  they  represent. 
It  is  founded  upon  the  great  policy  ut  sit  finis  litium,  and  upon 
the  necessity,  to  carry  out  this  policy,  that  the  future  and  con- 
tingent representatives  of  the  parties  in  relation  to  the  sub- 
ject of  the  judgment  should  be  bound  by  it.  Again,  there  is 
no  system  of  jurisprudence,  which,  founded  as  the  jurisdiction 
of  the  court  is  upon  the  personal  service  of  the  subpoena,  is 
more  special  in  its  requisition  that  all  parties  interested  should 
be  served  in  the  suit,  in  order  to  be  bound  by  the  decree,  than 
that  administered  by  the  English  chancery;  yet  even  in  this 
court,  from  the  same  policy,  and  upon  the  same  necessity, 
the  first  tenant  in  tail,  or  the  first  person  entitled  to  the  in- 
heritance, if  there  be  no  tenant  in  tail  living,  or  even  the  tenant 
for  life,  as  the  only  representative  to  be  found  of  the  whole 
inheritance,  by  his  appearance  to  the  suit  binds  to  the  decree 
in  it  all  those  subsequently  and  contingently  interested  in  the 
estate;  the  court,  in  administering  this  rule  of  representation 
of  parties,  taking  care  only  that  the  representative  be  one 
whose  interest  in  the  subject  of  the  suit  is  such  as  to  insure 
his  giving  a  fair  trial  to  the  question  in  contestation,  the  de- 
cision of  which  is  to  affect  those  who  remotely  or  contingently 
take  after  him.  Again,  there  is  the  large  class  of  proceedings 
in  rem,  or  quasi  in  rem,  known  especially  to  courts  adminis- 
tering public  or  general  law,  and  borrowed  from  thence  into 
every  system  of  jurisprudence,  in  which,  the  jurisdiction  being 
founded  upon  the  possession  of  the  thing,  the  decree  binds  all 
interested  in  it,  whether  within  or  without  the  jurisdiction  of 
the  nation  getting  up  the  court,  and  whether  personally  or 


320  DIVORCE   AND   SEPARATION 

constructively  notified  of  the  institution  or  currency  of  the 
proceeding.  This,  too,  is  founded  upon  a  necessity  or  high  ex- 
pediency, since,  without  it,  a  prizd  or  instance  court,  for  ex- 
ample, could  not,  so  scattered  or  concealed  are  the  parties  in- 
terested, perform  any  of  the  functions  for  which,  by  the  general 
or  pubUc  law,  it  is  set  up.  Proceedings  of  this  nature  must, 
we  think,  be  familiar  to  the  courts  of  Massachusetts;  and  prob- 
ably not  a  day  passes  in  which  things  within  their  jurisdiction 
are  not,  by  direct  attachment  or  garnishee  process,  seized, 
attached,  condemned,  and  sold  imder  their  judgments,  without 
other  than  constructive  notice  to  the  non-resident  owners  of 
them,  in  order  that  these  courts  may  do  justice  to  their  own 
citizens,  or  even  to  alien  friends,  properly  applying  to  them  for 
relief.  Here,  too,  necessity  requires  the  courts  to  dispense  with 
personal  notice,  in  order  to  give  effect  to  their  judicial  orders; 
since,  otherwise,  the  state  might  be  full  of  the  property  of  non- 
residents and  aliens,  applicable  to  all  purposes  except  the  com- 
manding ones  of  justice.  Without  doubt,  in  these  and  other 
like  cases,  the  general  law  in  dispensing  with  personal  notice 
from  necessity,  requires  some  fair  approximation  to  it,  by  rep- 
resentation, substitution,  or  at  least  such  publicity,  as  imder 
the  circumstances  is  proper  and  possible,  or  the  proceeding 
will  be  regarded  as  a  fraud  upon  the  rights  of  the  absent  and 
xmprotected,  a  robbery  imder  the  forms  of  law,  and  so  a  fraud 
upon  law  itself.  It  is,  however,  a  very  narrow  view  of  the  general 
law,  it  is  to  form  a  very  low  estimate  of  the  wisdom  which 
directs  its  administration,  to  suppose,  that  when  it  can  do 
justice  to  those  within  its  jurisdiction  and  entitled  to  its  aid 
only  by  dispensing  with  personal  notice  to  those  out  of  it,  and 
substituting  instead  what  is  possible  for  notice  to  them,  it  is 
powerless  to  do  this,  and  so,  powerless  to  help  its  own  citizens 
or  strangers  within  its  gates,  however  strong  may  be  their 
claims  or  their  necessities.  Such  a  sacrifice  of  substance  to 
shadows,  of  the  purpose  to  the  forms  of  justice,  might  mark 
the  ordinances  of  a  petty  municipality,  but  could  hardly  be 
supposed  to  characterize  the  system  of  general  law. 

Now,  marriage,  in  the  sense  in  which  it  is  dealt  with  by  a 
decree  of  divorce,  is  not  a  contract,  but  one  of  the  domestic 
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relations.  In  strictness  though  formed  by  a  contract,  it  signifies 
the  relation  of  husband  and  wife,  deriving  both  its  rights  and 
duties  from  a  source  higher  than  any  contract  of  which  the 
parties  are  capable,  and  as  to  these,  uncontrollable  by  any  cdn- 
tract  which  they  can  make.  When  formed,  this  relation  is  no 
more  a  contract  than  "fatherhood"  or  "sonship^'  is  a  contract. 
It  is  no  more  a  contract  than' serfdom,  slavery,  or  apprentice- 
ship are  contracts,  the  latter  of  which  it  resembles  in  this,  that 
it  is  formed  by  contract.  To  this  relation  there  are  two  parties, 
as  to  the  others,  two  or  more,  interested  without  doubt  in  the 
existence  of  the  relation,  and  so  interested  in  its  dissolution. 
These  parties  are  placed  by  the  relation  iii  a  certain  relative 
state  or  condition,  under  the  law,  as  are  parents  and  children, 
masters  and  servants;  and  as  every  nation  and  state  has  an 
exclusive  sovereignty  and  jurisdiction  within  its  own  territory, 
so  it  has  exclusively  the  right  to  determine  the  domestic  and 
social  condition  of  the  persons  domiciled  within  that  territory. 
It  may,  except  so  far  as  checked  by  constitution  or  treaty, 
create  by  law  new  rights  in,  or  impose  new  duties  upon,  the 
parties  to  these  relations,  or  lessen  both  rights  and  duties,  or 
abrogate  them,  and  so  the  legal  obligation  of  the  relation  which 
involves  them,  altogether.  This  it  may  do,  with  the  exception 
above  stated,  as  to  some  relations,  by  law,  when  it  wills;  de- 
claring that  the  legal  relation  of  master  and  slave,  for  instance, 
shall  cease  to  exist  within  its  jurisdiction,  or  for  what  causes  or 
breaches  of  duty  in  the  relation,  this,  or  the  legal  relation  of 
husband  and  wife,  or  of  parent  and  child,  may  be  restricted  in 
their  rights  and  duties  or  altogether  dissolved  through  the  judiT 
cial  intervention  of  its  courts.  The  right  to  govern  and  control 
persons  and  things  within  the  state,  siipposes  the  right,  in  a  just 
aiid  proper  manner,  to  fix  or  alter  the  status  of  the  one,  and  to 
regulate  and  control  the  disposition  of  the  other;  nor  is  this 
sovereign  power  over  persons  and  things  lawfully  domiciled  and 
placed  within  the  jurisdiction  of  the  state  diminished  by  the 
fact  that  there  are  other  parties  interested  through  some  rela- 
tion, in  the  status  of  these  persons,  or  by  some  claim  or  right,  in 
those  things,  who  is  out  of  the  jurisdiction,  and  cannot  be 
reached  by  its  process.    No  one  doubts  this,  as  a  matter  of 
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general  law,  with  regard  to  the  other  domestic  relations,  and 
what  special  reason  is  there  to  doubt  it,  as  to  the  relation  of 
husband  and  wife?  The  slave  who  flees  from  Virginia  to  Can- 
ada— ^no  treaty  obliging  his  restoration — or  who  is  brought  by 
his  master  thence  to  a  free  state  of  the  Union — no  constitutional 
provision  enforcing  his  return — finds  his  status  before  the  law  in 
the  new  jurisdiction  he  has  entered,  changed  at  once;  and  no  one 
dreams  that  this  result  of  a  new  domicile  and  the  new  laws  of  it, 
is  less  legally  certain  and  proper  as  a  matter  of  general  law, 
because  the  master  is  out  of  the  new  jurisdiction  of  his  slave, 
and  is  not,  or  cannot  be  cited  to  appear  and  attend  to  some 
formal  ceremony  of  emancipation.  It  is  true  that  slavery  is  a 
partial  and  peculiar  institution,  not  generally  recognized  by  the 
policy  of  civilized  nations;  whereas  marriage,  in  some  form,  is 
coextensive  with  the  race,  and,  as  a  relation,  is  nowhere  so 
restrictive  and  so  binding  in  its  obligations  as  amongst  the 
most  truly  civiUzed  portions  of  it.  Yet  each  nation  and  state 
has  its  peculiar  law  and  poUcy  as  to  the  mode  of  forming,  and 
the  mode  and  causes  for  judicially  dissolving  this  last  relation, 
according  to  its  right;  and  all  that  other  states  or  nations,  under 
^he  general  law  which  pervades  all  Christendom  can  properly 
demand  is,  that  in  the  exercise  of  its  clear  right  in  this  last 
respect  as  to  its  own  citizens  or  subjects,  it  should  pay  all,  and 
no  more  attention,  than  is  practicable  to  the  competing  rights 
and  interests  of  their  citizens  and  subjects.  It  should  give  to 
nonresidents  and  foreigners,  parties  to  such  a  relation  of  general 
legal  sanctity,  as  to  persons  of  the  like  description  interested 
in  property  within  its  territory,  the  rights  to  which  are  also 
everywhere  recognized,  at  least  such  notice  by  pubUcity  before 
it  proceeds  to  judicial  action,  as  can,  under  such  circumstances, 
be  given  consistently  with  any  judicial  action  at  all,  efficient 
for  the  purposes  of  justice.  To  say  that  the  general  law  inexor- 
ably demands  personal  notice  in  order  to  such  action,  or,  still 
worse,  demands  that  all  parties  interested  in  a  relation  or  in 
property  subject  to  a  jurisdiction  should  be  physically  within 
that  jurisdiction,  is  to  lay  down  a  rule  of  law  incapable  of 
execution,  or  to  make  the  execution  of  laws  dependent  not 
upon  the  claims  of  justice,   but  upon  the  chance  locality, 
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or,  what  is  worse,  upon  the  will  of  those  most  interested 
to  defeat  it. 

It  is  very  evident,  upon  examining  the  statutes  of  the  differ- 
ent states  of  the  Union,  that  legislation  vesting  jurisdiction  for 
divorce  in  their  courts  has  followed  no  principle  of  general  law 
in  this  respect  whatsoever;  some  statutes  making  the  jurisdic- 
tion, or  supposing  it,  to  depend  upon  the  place  of  the  contract, 
some  upon  the  place  of  the  delictum,  and  some,  as  in  this  state, 
and  as  they  should  do,  upon  the  domicile  of  the  wronged  and 
petitioning  party.  The  courts  of  each  state  exercise,  as  they 
must,  jurisdiction  upon  the  principles  laid  down  for  them  by 
statute,  and  have  very  httle  occasion,  unless  called  upon  to 
review  the  decree  of  some  neighboring  state,  to  attend  to  or 
consider  any  general  principles  pertaining  to  the  subject.  En- 
gaged in  this  latter  task  they  are  very  apt  to  confound  the 
statute  principles  of  jurisdiction,  to  which  they  are  accustomed, 
with  the  principles  of  general  law  relating  to  it;  notwithstand- 
ing the  latter  so  obviously  grew  out  of  the  right  of  every  state  to 
regulate,  in  some  cases  by  law,  and  in  others  by  proper  judicial 
action,  according  to  the  nature  of  the  subject,  the  social  condi- 
tion, or  status,  as  it  is  called,  of  all  persons  subject  to  its  jurisdic- 
tion. A  singular  instance  of  forgetfulness  of  this  principle  of 
"state  sovereignty"  is  afforded  by  the  case  of  Hull  v.  Hull,  2 
Strobhart's  Equity  Appeals,  174,  in  which  the  right  of  the  state 
of  Coimecticut  to  dissolve  through  its  courts,  under  the  law  of 
that  state,  the  marriage  there  formed  between  two  of  its  own 
citizens  upon  the  petition  of  a  wife  whose  husband  had  deserted 
her  and  her  children  and  settled  in  South  Carolina,  constructive 
notice  only  having  been  given  to  the  absent  and  absconding 
husband,  was  put  upon  the  ground  that  dissolution  of  the 
contract  of  marriage  upon  such  notice  was  part  of  the  law  of  the 
place  of  the  contract  and  so  part  of  the  contract  itself.  The 
courts  of  that  state,  it  seems,  whilst  forgetting  the  state  rights 
of  their  northern  sister,  strenuously  insist  upon  the  rights  of 
their  own;  holding,  according  to  the  exploded  notion  of  Lolley's 
case,^  or  rather  of  McArthy  v.  McArthy,  that  a  South  Carolina 

1 2  CI.  &  F.  567. 
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marriage  cannot  be  dissolved  out  of  the  state  of  South  Carolina, 
although  any  other  may.  In  Irby  v.  Wilson,  1  Dev.  &  Bat.  Eq. 
R.  568,  576,  imder  similar  circumstances,  except  that  in  this 
case  the  wife  was  the  deserting,  and  the  husband  the  petitioning 
party,  the  Supreme  Court  of  North  Carolina  held  that  a  Ten- 
nessee divorce  was  void,  upon  the  ground  hinted  at  in  Lyon  v. 
Lyon,^  to  wit,  that  such  a  proceeding  being  between  parties,  and 
the  wife  having  been  constructively  notified  only,  although  such 
notice  was  all  that  was  possible,  the  courts  of  Tennessee  could 
not  alter  by  way  of  redress  the  status  of  one  of  its  own  citizens, 
become  burdensome  to  him  by  the  alleged  causeless  and  coh- 
tinued  desertion  of  his  wife.  Upon  the  same  principle,  and  for 
the  same  reason,  of  course,  North  Carolina  could  not  relieve 
from  the  relation,  its  citizen,  the  wife,  although  her  husband 
might  have  compelled  her  to  flee  from  him  to  the  only  home 
open  to  her  in  that  state,  by  the  grossest  violation  of  the  duties 
which  their  relation  to  each  other  imposed;  and  thus,  both  these 
conterminous  sovereignties  would  be  powerless  for  justice,  over 
and  upon  the  call  of  its  respective  domiciled  inhabitant.  In 
Pennsylvania  the  jurisdiction  is  made  to  depend  upon  jurisdic- 
tion over  the  offender  at  the  time  of  the  offence.  (Dorsey  v. 
Dorsey,  7  Watts,  349),  as  if  the  lex  loci  delicti  were  to  govern;  in 
Louisiana,  upon  like  jurisdiction,  unless  the  marriage  were 
contracted  within  the  state,  when,  we  suppose,  the  delictum 
would  be  regarded  as  a  breach  of  contract,  if  such,  by  the  law  of 
Louisiana  in  which  the  contract  was  entered  into.  Edward  v. 
Green,  9  La  Ann.  R.  317.  Thus,  we  perceive,  that  by  some 
courts  marriage  is  treated  as  a  species  of  continuing  executory 
contract  between  the  parties,  the  obligations  of  which,  and  the 
causes  and  even  modes  of  dissolving  which,  are  fixed  by  the  law 
of  the  place  of  contract.  So  sacredly  local  is  it,  in  the  view  of 
some,  that  it  cannot  be  dissolved  but  by  the  courts  of  the 
coimtry  in  which  it  was  formed.  Others,  perceiving,  that 
though  a  contract,  it  is  one  universally  recognized,  acknowl- 
edged the  right  of  foreign  tribimals  to  act  upon  it,  provided 
that  in  doing  so,  they  govern  themselves  not  by  the  only  law 

^  2  Gray.  367. 
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which  they,  it  may  be  by  statute,  can  administer,  but  ascertain 
whether  it  has  been  broken,  and  so  ought  to  be  dissolved,  by 
the  law  of  the  place  of  the  contract.  Some  treat  breachesof  the 
contract  of  every  degree  as  quasi  crimes,  to  be  punished  only  in 
the  place  in  which  they  were  committed,  provided  the  parties  be 
then  there  domiciled,  and  others,  again,  qualify  this,  by  an 
exception  in  favor  of  the  tribunals  of  the  place  of  contract; 
since  there  the  delicta  can  be  treated  as  breaches  of  the  contract, 
if  such  be  the  law  of  the  place  of  contract.  If  marriage  be  a 
contract,  or  the  breach  of  it  a  tort,  it  may  well  be  asked,  why  are 
they  not,  at  least,  personal  in  their  nature,  and  transitory  in 
their  legal  character,  passing  with  the  wronged  person  wherever 
he  or  she  passes,  for  redress  by  any  tribunal  of  the  civilized 
world,  which  can  obtain  jurisdiction  of  the  person  of  the  cove- 
nant breaker  or  trespasser? 

It  is  evident  that  from  such  confusion  of  decisions  and  rea- 
sons, no  general  principle  worth  considering  can,  by  any  process, 
be  eliminated.  Raising  ourselves  above  this  mist  of  misapplied 
learning  and  ingenuity,  and  looking  at  the  matter  simply  as  it  is, 
it  is  obvious  that  marriage,  as  a  domestic  relation,  emerged 
from  the  contract  which  created  it,  is  known  and  recognized  as 
such  throughout  the  civilized  world,  that  it  gives  rights,  and 
imposes  duties  and  restrictions  upon  the  parties  to  it,  affecting 
their  social  and  moral  condition,  of  the  measure  of  which  every 
civilized  state  and  certainly  every  state  of  this  Union,  is  the  sole 
judge  so  far  as  its  own  citizens  or  subjects  are  concerned,  and 
should  be  so  deemed  by  other  civilized,  and  especially  sister 
states;  that  a  state  cannot  be  deprived,  directly  or  indirectly, 
of  its  sovereign  power  to  regulate  the  status  of  its  oum  domiciled 
subjects  and  citizens,  by  the  fact  that  the  subjects  and  citizens 
of  other  states,  as  related  to  them,  are  interested  in  that  status, 
and  in  such  a  matter  has  a  right,  under  the  general  law,  judi- 
cially to  deal  with  and  modify  or  dissolve  this  relation,  binding 
both  parties  to  it  by  the  decree,  by  virtue  of  its  inherent  power 
over  its  own  citizens  and  subjects,  and  to  enable  it  to  answer 
their  obligatory  demands  for  justice;  and,  finally,  that  in  the 
exercise  of  this  judicial  power,  and  in  order  to  the  validity  of  a 
decree  of  divorce,  whether  a  mensa  et  thoro  or  a  vinculo  matri- 
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monii,  the  general  law  does  not  deprive  a  state  of  its  proper 
jm-isdiction  over  the  condition  of  its  own  citizens,  because  non- 
residents, foreigners,  or  domiciled  inhabitants  of  other  states 
have  not  or  will  not  become,  and  cannot  be  made  to  become, 
personally  subject  to  the  jurisdiction  of  its  courts;  but  upon  the 
most  famihar  principles,  and  as  illustrated  by  the  most  familiar 
analogies  of  general  law,  its  courts  may  and  can  act  conclusively 
in  such  a  matter  upon  the  rights  and  interests  of  such  persons, 
giving  to  them  such  notice,  actual  or  constructive,  as  the  nature 
of  the  case  admits  of,  and  the  practice  of  courts  in  similar  cases 
sanctions;  the  purpose  of  such  notice  being  to  banish  the  idea  of 
secrecy  and  fraud  in  the  proceeding  by  inviting  publicity  to  it, 
as  well  as  to  give  to  persons  out  of  the  jurisdiction  of  the  court, 
every  chance  possible,  xmder  the  circumstances,  of  appearing  to 
the  proceeding  and  defending,  if  they  will,  their  own  rights  and 
interests  involved  in  it. 

These  views  are  supported  by  the  practice  of  the  states  of 
Connecticut  and  Tennessee  called  in  question,  as  we  have  seen, 
by  the  courts  of  South  and  North  CaroUna,  as  probably  by 
the  practice  of  many  other  states,  and  certainly  by  the  long 
continued  practice  of  our  own.  They  are  sanctioned  by  the 
well-considered  decision  of  Harding  v.  Alden,  9  Greenl.  R.  140, 
and  by  that  learned  jurisconsult,  the  late  Chancellor  Kent,  in 
his  note  on  that  case,  2  Kent's  Com.  110,  n.  6,  4th  ed.  They 
are  otherwise  best  sustained  by  authority.  Tolen  v.  Tolen,  2 
Blackf.  407;  Guembell  v.  Guembell,  Wright,  286;  Cooper  v. 
Cooper,  7  Ohio,  238;  Mansfield  v.  Mclntyre,  10  lb.  27;  Harri- 
son V.  Harrison,  19  Alabama,  499;  Hare  v.  Hare,  10  Texas,  355. 
See  also  the  whole  subject  discussed  in  Bishop  on  Marriage 
and  Divorce,  -passim,  and  especially  in  ch.  34  of  that  valuable 
work. 

It  may  be  added  that  the  distressing  consequences  which 
otherwise  might  arise  from  the  conflict  of  laws  and  decisions 
upon  this  interesting  and  important  subject  have  been  wisely 
provided  against  by  a  clause  of  the  Constitution  of  the  United 
States,  and  can  find  a  remedy  under  it  in  the  Supreme  Court 
of  the  United  States,  as  the  court  of  last  resort,  in  cases  de- 
manding its  application.    By  art.  4,  sect.  1,  of  the  Constitution 
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of  the  United  Statfes,  "Full  faith  and  credit  shall  be  given  in 
each  state  to  the  pubUc  acts,  records  and  judicial  proceedings 
of  every  other  state."  As  this  has  been  construed  by  the 
highest  authority  to  give  in  every  other  state  the  same  effect 
to  a  judgment  or  decree  of  a  state  court  that  it  has  in  that  in 
which  it  is  rendered  or  passed,  no  serious  injury  can  be  done 
to  the  proper  subjects  of  our  judicial  administration  by  the 
errors  and  mistakes  of  other  courts  with  regard  to  our  juris- 
diction. From  the  nature  of  the  topics  constantly  agitated 
before  it,  no  court  in  the  world  is  better  qualified  to  deal  with 
questions  of  general  law,  and  especially  with  one  involving,  as 
that  before  us  does,  the  rights  of  a  state  of  a  union,  and  under 
the  trained  qualifications  of  the  members  of  the  court,  as  well 
as  the  constitutional  power  of  the  court  itself,  those  properly 
subject  to  our  judgments  and  decrees  in  this  respect,  as  in  all 
others,  are  quite  safe,  having  honestly  obtained  them,  in  act- 
ing by  virtue  of  them. 

Although  as  a  general  doctrine,  the  domicile  of  the  husband 
is,  by  law,  that  of  the  wife,  yet  when  he  commits  an  offence, 
or  is  guilty  of  such  dereUction  of  duty  in  the  relation,  as  en- 
titles her  to  have  it  either  totally  or  partially  dissolved,  she 
not  only  may,  but  must,  to  avoid  condonation,  establish  a 
separate  domicile  of  her  own.  This  she  may  estabUsh,  nay, 
when  deserted  or  compelled  to  leave  her  husband,  necessity 
frequently  compels  her  to  estabhsh  a  different  judicial  or  state 
jurisdiction  than  that  of  her  husband,  according  to  the  resi- 
dence of  her  family  or  friends.  Under  such  circumstances 
she  gains,  and  is  entitled  to  gain,  for  the  purposes  of  jurisdic- 
tion, a  domicile  of  her  own;  and  especially,  if  a  native  of  the 
state  to  which  she  flies  for  refuge,  is  upon  famiUar  principles, 
readily  reintegrated  in  her  old  domicile.  This  is  the  well-settled 
doctrine  of  law  upon  the  subject  (Bishop  on  Marriage  and 
Divorce,  §§  728-730,  inch,  and  cases  cited),  and  has  by  no  court 
been  more  ably  vindicated  than  by  the  Supreme  Court  of 
Massachusetts.    Harteau  v.  Harteau,  14  Pick.  181,  185. 

A  more  proper  case  for  the  apphcation  in  favor  of  a  petitioner 
for  divorce  of  the  foregoing  principles  relating  to  the  jurisdic- 
tion of  the  court  over  her  case,  and  to  the  question  of  her 
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domicile  in  this  state,  can  hardly  be  imagined  than  the  case 
at  bar.  The  petitioner  is  the  daughter  of  a  native  of  this  state, 
who,  though  fonnerly  resident  in  Boston,  has  for  many  years 
past  been  domiciled  in  his  native  place,  Little  Compton.  While 
at  school  the  petitioner  became  acquainted  with  an  EngUsh- 
man  of  the  name  of  Ditson,  and  in  1842,  married  him,  without 
the  knowledge  or  consent  of  her  parents,  in  New  York.  Im- 
mediately after  marriage  the  couple  went  to  Europe,  and  from 
thence  to  Cuba,  where  they  Uved  together  several  years. 
Upon  their  return  to  this  coimtry,  she  being  in  a  feeble  and 
emaciated  condition,  he  deserted  her  for  the  first  time  in  Bos- 
toji,  and  was  absent  in  Europe,  without  leaving  any  provision 
for  her,  for  about  two  years.  Upon  his  return,  they  appear  to 
have  lived  together  again,  he,  however,  giving  every  indica- 
tion of  a  morose  as  well  as  inattentive  husband.  After  a  short 
time  he  deserted  her  again  in  Boston,  declaring,  upon  his  leav- 
ing it  for  Europe  that  he  cared  nothing  about  it,  or  any  person 
in  it,  pointing,  as  the  testimony  is  put  to  us,  to  his  unfortunate 
wife.  He  has  been  absent  from  her  now  between  three  and 
four  years,  without  communicatiag  with  her,  or  providing, 
though  of  sufficient  abiUty,  anything  for  her  support,  nor  does 
she  know  where  he  is,  except  that  he  has  gone  to  Europe.  In 
the  meantime,  deserted  as  she  was,  she  was  obUged  to  return 
to  her  father's  house  in  Little  Compton,  where,  during  this 
time,  supported  by  him  or  by  her  own  exertions,  she  has  re- 
sided, with  the  exception  of  about  three  months  passed  by  her 
in  Newport,  Rhode  Island.  For  this  desertion  and  neglect 
to  provide  for  her,  the  proof,  ex  parte  it  is  true,  but  coming 
from  respectable  som-ces,  finds  no  excuse  in  her  conduct,  which, 
acpording  to  it,  has  always,  so  far  as  known,  been  that  of  a 
dutiful  and  faithful  wife.  We  reserved  this  case,  the  first  on 
the  circuit  which  presented  the  question  before  discussed  for 
consideration,  it  being  admitted  that  the  husband  of  the  pe- 
titioner had  never  resided  with  her  in  this  state,  or  even,  as  the 
proof  showed,  been  within  its  borders,  and  was  now  abroad 
in  parts  unknown,  and  was  not,  of  course,  personally  served, 
because  \mder  such  circumstances  he  could  not  be  personally 
served  with  the  ordinary  citation  issued  by  us  to  a  resident  de- 
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fendant  to  such  a  petition.  Under  the  authorized  rule  of  this 
court,  in  regard  to  constructive  notice  to  an  absent  defendant 
to  a  petition  for  divorce,  upon  affidavit  of  the  facts,  six  weeks' 
notice  of  the  pendency  of  this  petition  was  given,  by  publishing 
the  same  for  the  space  of  six  weeks  next  before  the  sitting  of 
the  court  at  this  term,  and  it  is  evident  that  the  husband  of 
this  lady  knows,  as  from  his  conduct  it  is  apparent  that  he 
cares,  nothing  about  this  proceeding.  Whatever  was  the 
former  domicile  of  the  petitioner,  we  are  satisfied  that  she  is, 
and  has,  for  upwards  of  the  last  three  years,  been  a  domiciled 
citizen  of  Rhode  Island,  her  only  home,  in  the  house  of  her 
father;  and  that,  as  such  citizen,  and  upon  such  notice,  we 
have  power  and  jurisdiction  over  her  case,  and  to  change  her 
condition  from  that  of  a  married  to  that  of  a  single  woman, 
granting  to  her  the  relief,  which,  under  like  circumstances,  the 
law  and  poUcy  of  Rhode  Island  accords  to  all  its  citizens.  Let 
a  decree  be  entered  divorcing  Mary  Ann  Ditson  from  George 
L.  Ditson,  and  annulfing  the  bond  of  matrimony  now  subsist- 
ing between  them;  and  that  the  name  of  the  said  Mary  Arm 
Ditson  be  changed  to,  and  she  be  hereafter  known  and  called 
by  the  name  of,  Mary  Ann  Simmons,  according  to  the  prayer 
of  her  petition. 

GUMMERE,  J.,  IN  FELT  v.  FELT 

59  N.  J.  Eq.  606.— 1899 

What  force  and  effect  will  be  attributed  to  a  decree  of  di- 
vorce, rendered  in  a  court  of  a  sister  state,  where  the  jurisdic- 
tion of  the  court  rests  solely  upon  the  domicile  of  the  complain- 
ant, and  where  the  defendant,  being  a  nonresident,  is  brought 
into  court  by  pubfication  and  the  service  of  notice  outside  the 
jurisdiction,  is  a  question  of  first  impression  in  this  court.  It 
will  not  be  denied  that  the  preservation  of  good  morals,  and  a 
proper  regard  for  social  relations,  make  it  desirable  that  such 
a  decree  should  be  considered  valid,  not  only  in  the  state  where 
it  is  pronounced,  but  in  every  other  jurisdiction,  provided  the 
groxmds  upon  which  it  is  based  are  recognized  in  such  juris- 
diction as  justifying  the  decree.    By  it  the  matrimonial  rela- 
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tion  of  the  husband  and  wife  is  terminated  in  the  state  in  which 
it  is  rendered.  Within  the  boundaries  of  that  state  a  marriage 
afterwards  contracted  by  either  of  the  parties  with  a  third 
person  is  entirely  valid.  So,  too,  sexual  relations  between  the 
former  husband  and  wife,  within  that  jurisdiction,  subsequent 
to  the  entry  of  the  decree,  are  ilhcit,  unless  sanctioned  by  a 
new  marriage.  But,  if  the  decree  is  without  extraterritorial 
force,  the  entire  status  of  both  parties  is  reversed  as  soon  as 
they  pass  beyond  the  limits  of  that  state.  A  subsequent  mar- 
riage to  a  third  person  within  that  state  then  becomes  void, 
and  the  relations  of  the  parties  to  it  become  adulterous;  while 
sexual  relations  between  the  parties  to  the  decree,  which  are 
meretricious  if  indulged  in  within  that  state,  become  matri- 
monial again  when  indulged  in  without  its  borders.  A  con- 
dition of  the  law  which  makes  the  intercourse  of  a  man  and 
woman  either  legitimate  or  adulterous,  as  they  happen  to  be 
within  the  limits  of  one  state  or  another,  is  not  to  be  tolerated 
any  further  than  is  plainly  required  by  pubUc  policy. 

That  the  public  policy  of  New  Jersey  does  not  require  that 
recognition  should  be  refused  to  a  decree  of  divorce,  rendered 
by  a  court  of  a  sister  state,  because  the  defendant  had  her 
domicile  in  another  state,  and  was  not  within  the  jurisdiction 
of  that  court,  seems  to  me  plain.  State  policy,  when  deter- 
mined by  the  legislature,  controls  the  judicial  branch  of  the 
government;  and  the  legislature  of  New  Jersey,  by  vesting  in 
our  court  of  chancery  sole  jurisdiction  over  the  subject  of  di- 
vorce, and  then  authorizing  it  to  render  decrees  divorcing,  a 
vinculo,  resident  complainants  from  nonresident  defendants, 
after  obtaining  jurisdiction  over  the  latter  by  pubUcation,  and 
notice  served  out  of  the  state  upon,  or  mailed  to  the  post-office 
address  of,  the  latter,  has,  as  it  seems  to  me,  declared  what  our 
poUcy  in  this  regard  shall  be.  That  it  was  intended  by  the 
legislature  that  decrees  of  divorce  so  rendered  should  be  vahd 
in  every  jurisdiction,  so  far  as  it  had  the  power  to  make  them 
so,  goes  without  saying;  and  it  cannot  be  conceived  that  it  was 
intended  that  we  should  refuse  to  accord  to  the  decrees  ren- 
dered in  the  courts  of  our  sister  states  against  nonresident  de- 
fendants, who  have  not  submitted  themselves  to  the  jurisdic- 
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tion  of  such  courts,  the  efficacy  we  claim  for  our  own,  when 
Uable  to  the  same  objection. 

PEOPLE  V.  BAKER 
76  N.  Y.  78.— 1879 

The  indictment  charged,  and  the  evidence  on  the  part  of  the 
prosecution  tended  to  show,  that  in  the  year  1871  defendant  in 
error  was  married  to  one  SalUe  West,  in  the  state  of  Ohio, 
and  that  in  November,  1874,  while  she  was  still  Uving,  he 
married  one  Eunice  Nelson,  at  Auburn,  in  this  state. 

The  defendant  in  error  offered  in  evidence  an  exemphfied 
copy  of  the  record  of  a  judgment  in  the  Court  of  Common 
Pleas,  of  the  county  of  Seneca,  state  of  Ohio,  in  an  action  by 
said  SaUie  against  him  for  divorce.  The  record  showed  proof 
of  service  of  process  on  defendant  by  pubUcation;  there  was  no 
personal  appearance  by  him.  The  judgment  purported  to  dis- 
solve the  marriage,  on  the  ground  of  "gross  neglect  of  duty," 
on  his  part.  The  statute  of  the  state  of  Ohio  was  also  offered 
in  evidence,  by  which  it  appeared  that  the  proceedings  in 
said  action  were  regular  and  sufficient,  and  that  the  judgment 
was  vahd  and  binding  under  the  laws  of  that  state.  Said  evi- 
dence was  objected  to  on  the  part  of  the  people,  upon  the  ground 
that  that  court  had  no  jurisdiction  over  the  defendant  or  the 
subject-matter.  The  coiirt  held  that  the  evidence  was  incom- 
petent for  any  purpose  save  as  showing  the  intent  of  the  de- 
fendant, and  received  the  evidence  for  that  purpose  only, 
to  which  his  covuisel  duly  excepted.  The  further  material 
facts  appear  in  the  opinion. 

FoLGER,  J.  As  we  look  at  this  case,  it  presents  this  ques- 
tion :  Can  a  court,  in  another  state,  adjudge  to  be  dissolved  and 
at  an  end  the  matrimonial  relation  of  a  citizen  of  this  state, 
domiciled  and  actually  abiding  here  throughout  the  pendency 
of  the  judicial  proceedings  there,  without  a  volimtary  appear- 
ance by  him  therein,  and  with  no  actual  notice  to  him  thereof, 
and  without  personal  service  of  process  on  him  in  that  state. 

We  assume,  in  putting  this  proposition,  that  the  defendant 
in  error  was  in  the  situation  therein  stated.    We  think  that  it 
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may  properly  be  thus  assumed.  It  is  true,  that  the  first  which 
is  disclosed  of  the  defendant  in  error,  by  the  error-book,  shows 
him  in  another  state,  in  the  act  of  marriage  with  Sallie  West, 
the  other  party  in  the  judicial  proceedings  there  held.  It 
does  not  appear  where  his  domicile  then  was,  nor  where  it  had 
been.  After  the  marriage,  however,  the  persons  then  married 
resided  at  Rochester,  in  this  state,  at  a  time  prior  to  the  com- 
mencement of  those  judicial  proceedings,  and  he  continued 
to  reside  in  that  city  until  in  1875,  and  after  the  final  judgment 
therein  was  rendered.  We  look  in  vain  in  the  error-book  for 
any  exception,  proposition  or  suggestion  which  presents  or 
indicates  that  the  case  was  tried  at  the  sessions,  upon  the 
theory  or  contention  that  the  defendant  in  error  was  domiciled 
in  Ohio,  or  temporarily  abiding  there,  at  any  time  during  the 
pendency  of  the  judicial  proceedings  in  that  state. 

We  come  back  then  to  the  question  we  have  above  stated. 
We  are  ready  to  say,  that  as  the  law  of  this  state  has  been  de^ 
clared  by  its  courts,  that  question  must  be  answered  in  the 
negative.  The  principle  declared  in  the  opinions  has  been 
imif  orm.  Such  is  the  utterance  in  Borden  v.  Fitch,  15  J.  R.  121  ; 
Bradshaw  v.  Heath,  13  Wend.  407;  Vischer  v.  Vischer,  12  Barb. 
640;  Kerr  v.  Kerr,  41  N.  Y.  272;  Hoffman  v.  Hoffman,  46  id. 
30.  Nor  does  it  avail  against  them  to  say,  that  the  facts  of 
those  cases  do  not  quadrate  exactly  with  those  of  the  case  be- 
fore us.  The  utterances,  which  we  speak  of  were  not  incon- 
siderate expressions,  nor  dicta  merely.  They  were  consider- 
ate steps  in  the  reasoning,  leading  to  the  solemn  conclusion 
of  the  court.  And  as  touching  the  question  in  its  general  rela- 
tions, we  may  cite  Kilbum  v.  Woodworth,  6  J.  R.  37;  Shumway 
V.  Stillman,  4  Cow.  292;  s,  v.,  6  Wend.  447;  and  Ferguson  v. 
Crawford,  70  N.  Y.  253,  where  the  whole  subject  is  elaborately 
considered.  We  know  of  no  case  in  our  courts  which  has 
questioned  the  principle  declared  in  these  authorities.  Kinnier 
V.  Kinnier,  45  N.  Y.  535 — sometimes  claimed  to  be  a  departure 
— does  not.  It  is  recognized  there  that  to  make  valid  in  this 
state  a  judgment  of  divorce  rendered  by  a  court  of  another 
state,  that  court  must  have  "the  parties  within  its  jurisdiction," 
must  "have  jurisdiction  of  the  subject-matter  and  of  the  par- 
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ties,"  who  "must  be  within  the  jurisdiction  of  the  court." 
Hunt  V.  Hunt,  72  N.  Y.  217,  does  not.  That  case  was  close. 
It  went  upon  the  ground,  built  up  with  elaboration,  that  both 
parties  to  the  judgment  were  domiciled  in  Louisiana  when  the 
judicial  proceedings  were  there  begun  and  continued  and  the 
judgment  was  rendered,  and  were  subject  to  its  laws,  including 
those  for  the  substituted  service  of  process.  We  meant  to 
keep  the  reach  of  our  judgment  within  the  bounds  fixed  by  the 
facts  in  that  case. 

We  must  and  will  abide  by  the  law  of  this  state,  as  thus  de- 
clared, unless  the  adjudications  in  which  it  has  been  set  forth 
have  been  authoritatively  overruled  in  that  regard.  As  this 
is  a  question  of  Federal  cognizance,  we  ought  to  enquire  whether 
the  national  judiciary  has  declared  anything  inconsistent 
therewith.  Cheever  v.  Wilson,  9  Wall.  108,  is  cited.  Clearly 
that  case  is  not  applicable.  There  both  of  the  parties  to  the 
judgment  made  a  voluntary  appearance,  and  the  divorce 
court  had  jurisdiction  of  their  persons,  as  it  had  of  the  subject- 
matter.  "It  had  jm-isdiction  of  the  parties,  and  the  subject- 
matter,"  says  the  opinion  in  the  case  cited.  It  had  jurisdiction 
of  the  plaintiff  in  the  divorce  proceedings,  by  her  voluntary 
appearance  in  court,  as  a  petitioner,  and  showing  a  bona 
fide  residence  in  that  state,  in  the  way  fixed  therefor  by  its 
statute  law.  It  had  jurisdiction  of  the  person  of  the  defendant, 
by  his  voluntary  appearance  in  the  court,  and  putting  in  a 
sworn  answer  to  the  petition.  The  dictum  in  the  case  of  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  even  had  it  the  force  of  a  judgment, 
does  not  go  to  the  extent  needed  to  overrule  these  decisions 
in  our  state.  It  is  there  held,  that  to  warrant  a  judgment 
in  personam,  there  must  be  personal  service  of  process,  or  as- 
sent in  advance  to  a  service  otherwise.  It  is  also  said  that  a 
state  may  authorize  judicial  proceedings  to  determine  the 
status  of  one  of  its  own  citizens  towards  a  nonresident,  which 
will  be  binding  within  the  state,  though  had  without  personal 
service  of  process  or  appearance.  It  is  not  said,  much  less  is  it 
authoritatively  decided,  that  a  judgment  thus  got  may  do 
more  than  establish  the  status  of  the  parties  to  it,  within  the 
state  in  which  the  judgment  is  rendered.    The  case  just  cited 
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is  the  latest  annunciation  known  to  us  of  the  Supreme  Court  of 
the  United  States.  It  does  not  overrule  the  declarations  of  our 
own  courts.  It  rather  sustains  them.  We  must  and  do  con- 
cede, that  a  state  may  adjudge  the  status  of  its  citizen  towards 
a  nonresident;  and  may  authorize  to  that  end  such  judicial 
proceedings  as  it  sees  fit;  and  that  other  states  must  acquiesce, 
so  long  as  the  operation  of  the  judgment  is  kept  within  its 
own  confines.  But  that  judgment  cannot  push  its  effect  over 
the  borders  of  another  state,  to  the  subversion  of  its  laws  ^^-nd 
the  defeat  of  its  poUcy;  nor  seek  across  its  bounds  the  person 
of  one  of  its  citizens,  and  fix  upon  him  a  status,  against  his  will 
and  without  his  consent,  and  in  hostility  to  the  laws  of  the 
sovereignty  of  his  allegiance. 

It  is  said  that  a  judicial  proceeding  to  touch  the  matrimonial 
relation  of  a  citizen  of  a  state,  whether  the  other  party  to  that 
relation  is  or  is  not  also  a  citizen,  is  a  proceeding  in  rem,  or  as 
it  is  more  gingerly  put,  quasi  in  rem.  But  it  was  never  heard 
that  the  coiui;s  of  one  state  can  affect  in  another  state  the  rem 
there,  not  subjected  to  their  process,  and  over  the  person  of 
the  owner  of  which  no  jurisdiction  has  been  got.  Now,  if  the 
matrimonial  relation  of  the  one  party  is  the  res  in  one  state, 
is  not  the  matrimonial  relation  of  the  other  party  a  res  in  an- 
other state?  Take  the  case  of  a  trust,  the  subject  of  which  is 
lands  in  several  states,  the  trustees  all  Hving  in  one  state. 
Doubtless  the  courts  of  a  state  in  which  the  trustees  did  not 
live  and  never  went,  but  in  which  were  some  of  the  trust  lands, 
could  proceed  in  rem  and  render  a  judgment  without  personal 
service  of  process,  which  would  determine  there  the  invalidity 
of  the  trust  and  affect  the  possession  and  title  of  the  lands 
within  the  jurisdiction  of  those  courts;  but  it  would  not  be 
contended  that  the  judgment  would  operate  upon  the  trustees 
or  upon  the  trust  lands,  in  other  states,  so  as  to  affect  the  title, 
or  the  possession,  in  those  states.  It  could  operate  only  on  the 
rem  upon  which  the  process  of  those  courts  could  lay  hold. 
And  why  is  not  the  matrimonial  relation  of  a  citizen  of  New 
York,  as'  it  exists  in  that  state,  if  it  is  a  res,  as  much  exempt 
from  the  effect  of  such  a  judgment  as  lands  in  that  state,  and 
the  trust  under  which  they  may  be  held?    Is  not  any  other 
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relation  of  mankind  as  much  a  res  for  the  touch  and  adjudica- 
tion of  courts  as  that  of  a  husband  and  wife?  Take  the  rela- 
tion of  a  minor  orphan  to  its  guardian,  or  to  those  entitled  by 
law  to  be  its  guardians.  That  is  a  status,  in  kind  as  the  matri- 
monial relation.  The  courts  of  one  state  may  act  and  appoint 
a  guardian  for  such  a  child,  if  it  is  within  their  territorial  juris- 
diction, and  remains  there;  but  the  appointment  is  not  oper- 
ative per  se  in  another  state,  into  which  the  child  goes.  (Wood- 
worth  V.  Spring,  4  Allen,  321.)  It  is,  of  course,  to  be  granted, 
as  before  said,  as  a  general  proposition,  to  which  it  is  not  now 
needful  to  suggest  limitations,  that  each  state  may  declare 
and  adjudge  the  status  of  its  own  citizens.  And,  hence,  if  one 
party  to  a  proceeding  is  domiciled  in  a  state,  the  status  of  that 
party,  as  affected  by  the  matrimonial  relation,  may  be  adjudged 
upon  and  confirmed  or  changed,  in  accordance  with  the  laws 
of  that  state.  But  has  not  the  state  in  which  the  other  party 
named  in  the  proceeding  is  domiciled,  also  the  equal  right  to 
determine  his  status,  as  thus  affected,  and  to  declare  by  law 
what  may  change  it,  and  what  shall  not  change  it?  If  one 
state  may  have  its  pohcy  and  enforce  it,  on  the  subject  of 
marriage  and  divorce,  another  may.  And  which  shall  have  its 
policy  prevail  within  its  own  borders,  or  shall  yield  to  that  of 
another,  is  not  to  be  determined  by  the  facility  of  the  judicial 
proceedings  of  either,  or  the  greater  speed  in  appeahng  to  them. 
That  there  is  great  diversity  in  poUcy  is  very  notable.  It  does 
not,  however,  seem  to  tend  to  a  state  of  harmonious  and  re- 
liable uniformity,  to  set  up  the  rule  that  the  state  in  which  the 
courts  first  act  shall  extend  its  laws  and  poUcy  beyond  its 
borders,  and  bind  or  loose  the  citizens  of  other  sovereignties. 
It  will  prove  awkward,  and  worse  than  that,  afflictive  and  de- 
moralizing, for  a  man  to  be  a  husband  in  name  and  under  dis- 
abilities or  ties  in  one  jurisdiction,  and  single  and  marriageable 
in  another.  Yet  it  is  only  in  degree  that  it  is  harder  than  the 
results  of  other  conflicts  in  laws.  It  is  more  sharply  presented 
to  us,  because  tenderer,  more  sacred,  more  lasting  relations, 
of  greater  consequence,  are  involved,  and  because  the  occasions 
calling  attention  to  the  conflict  have,  of  late  years,  become  so 
frequent.    Whatever  we  may  hold  in  the  United  States,  it  will 
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not  change  results  in  foreign  countries.  And  in  seeking  for  a 
rule  which  shall  be  of  itself,  from  its  own  reason,  correct,  we 
ought  to  find  or  form  one,  if  may  be,  that  is  generally  appli- 
cable. However  submissively  we  must  concede  to  every  sov- 
ereignty the  right  to  maintain  such  degree  of  strictness  in  the 
domestic  relations  as  it  sees  fit  within  its  own  territory,  there 
is  no  principle  of  comity  which  demands  that  another  sover- 
eignty shall  permit  the  status  of  its  citizens  to  b3  affected 
thereby,  when  contrary  to  its  own  public  policy,  or  its  standard 
of  pubhc  morals. 

We  are  not,  therefore,  satisfied  with  the  doctrine  that  rests 
the  vahdity  of  such  judicial  proceedings  up6n  the  right  and 
sovereign  power  of  a  state  to  determine  the  statiis  of  its  own 
citizens,  and  because  it  may  not  otherwise  effectually  establish 
it,  asserts  the  power  to  adjudge  upon  important  rights,  with- 
out hearing  the  party  to  be  affected,  and  without  giving  him 
the  notice  which  is  required  by  the  principles  of  natural  jus- 
tice, he  being  all  the  while  beyond  its  jurisdiction. 

Besides,  a  just  consideration  of  what  is  a  proceeding  in  rem, 
and  of  the  effect  of  a  judgment  therein,  shows  that  the  latter 
does  not  reach  so  far  as  is  contended  for  it.  It  is  a  proceeding 
in  rem  merely.  The  judgment  therein  is  not  usually  a  ground 
of  action  in  personam  in  another  jurisdiction,  for,  as  a  proceed- 
ing in  personam,  or  as  giving  foimdation  for  one,  the  court  gets 
no  jurisdiction.  (Pauling  v.  Bird's  Exrs.,  13  J.  R.  192.)  How 
then,  upon  such  basis,  can  the  judgment  be  brought  here  and 
made  the  foimdation  of  an  action  against  one  personally,  and 
if  not  a  means  of  offence  in  personam,  how  a  means  of  defence 
to  the  person,  when  sought  to  be  held  for  personal  acts,  in 
violation  of  the  laws  of  his  allegiance? 

The  consequences  of  such  want  of  harmony  in  polity  and 
proceeding,  we  have  adverted  to.  The  extent  of  them  ought 
to  bring  in  some  legislative  remedy.  It  is  not  for  the  courts  to 
disregard  general  and  essential  principles,  so  as  to  give  pallia- 
tion. Indeed,  it  is  better,  by  an  adherence  to  the  poHcy  and 
law  of  our  own  jurisdiction,  to  make  the  clash  the  more  and 
the  earher  known  and  felt,  so  that  the  soon6r  may  there  be  an 
authoritative  determination  of  the  conflict. 
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It  is  urged  upon  us  that  our  state  cannot  with  good  grace 
hold  invalid  this  judgment  of  a  court  of  Ohio,  when  our.  own 
Code  provided,  at  the  time  of  the  rendition  of  it,  for  the  giv- 
ing of  judgment  of  divorce  against  a  nonresident,  by  like  sub- 
stituted service.  It  is  true  that,  until  the  new  Code  of  Proce- 
dure, such  had  been  the  case.  (2  R.  L.  197,  sec.  1;  1  Id.  489, 
sec.  9;  2  R.  S.  144,  sec.  38;  Id.  185,  Id.  187,  sec.  134;  Laws  of 
1862,  chap.  246,  sec.  1;  Old  Code,  sec.  135;  but  see  New  Code, 
sub.  438,  sec.  4.)  This  is  but  to  say  that,  on  the  principle  of 
the  comity  of  states,  we  should  give  effect  to  this  judgment. 
But  this  principle  is  not  applied  when  the  laws  and  judicial 
acts  of  another  state  are  contrary  to  our  own  public  policy, 
or  to  abstract  justice  or  pure  morals.  The  policy  of  this  state 
always  has  been  that  there  may  of  right  be  but  one  sufficient 
cause  for  a  divorce  a  vinculo;  and  that  policy  has  been  upheld, 
with  strenuous  effort,  against  persistent  struggles  of  individuals 
to  vitiate  and  change  it.  And  though  it  is  lightly,  we  must 
think,  sometimes  said  that  it  is  but  a  technicality,  that  there 
must  be  personal  notice  and  chance  to  be  heard,  to  make  a 
valid  judgment  affecting  personal  rights  and  conditions,  we 
cannot  but  estimate  the  principle  as  of  too  fundamental  and  of 
too  grave  importance  not  to  be  shielded  by  the  judiciary,  as 
often  as  it  is  in  peril. 

We  are  aware  that  there  are  decisions  of  the  courts  of  sister 
states  to  the  contrary  of  the  authorities  in  this  state.  They 
are  ably  expressed;  they  are  honestly  conceived.  They  are, 
however,  on  one  side  of  a  judicial  controversy  the  dividing 
line  whereof  is  well  marked,  and  is  not  lately  drawn.  It  would 
not  be  profitable  to  review  and  discuss  them.  They  are  preva- 
lent within  the  jurisdictions  in  which  they  have  been  uttered, 
and  we  cannot  expect  to  change  them  there.  They  are  in  op- 
position to  the  judgments  of  our  own  courts,  which  we  must 
respect,  and  with  which  our  reason  accords.  It  remains  for 
the  Supreme  Court  of  the  United  States,  as  the  final  arbiter, 
to  determine  how  far  a  judgment  rendered  in  such  a  case,  upon 
such  substituted  service  of  process,  shall  be  operative,  without 
the  territorial  jurisdiction  of  the  tribunal  giving  it. 

There  is  an  exception  still  to  be  noticed.    The  court,  in 
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charging  the  jury,  stated  to  them  that  if  the  divorce  had  been 
obtained  under  the  laws  of  this  state,  though  the  defendant  in 
error  would  not  have  been  guilty  of  the  crime  of  bigamy,  yet 
he  would  have  been  guilty  of  a  misdemeanor,  and  that  that  was 
a  pertinent  consideration  for  them.  We  do  not  understand 
that  this  was  meant  for  an  instruction  that  they  could  convict 
him  of  the  misdemeanor,  if  they  did  not  find  that  he  was  guilty 
of  the  higher  offence.  The  charge  is  to  be  taken  in  connection 
with  the  reception  in  evidence  of  the  Ohio  record,  on  the  ques- 
tion of  his  intent.  As  bearing  merely  upon  his  guilty  or  inno- 
cent purpose,  it  was  not  inappropriate  for  the  jury  to  consider 
that,  though  a  man  from  whom  his  wife  has  been  divorced  a 
vinculo,  in  this  state  may  not,  by  marrying  again,  incur  the 
penalties  for  bigamy,  he  does  violate  the  decree  which  forbids 
to  him  another  marriage,  so  long  as  she  lives. 
Judgment  of  the  General  Term  reversed.^ 

1  The  conclusion  of  the  New  York  Court  of  Appeals  in  this  case,  upon  the 
constitutional  ground,  was  ultimately  sustained  by  the  U.  S.  Supreme  Court 
in  Haddock  v.  Haddock,  201  U.  S.  562.  New  York  cases  which  illustrate 
interestingly  the  application  of  the  doctrine  of  the  People  v.  Baker,  supra,  are 
McGown  V.  McGown,  19  N.  Y.  App.  Div.  368;  Hammond  v.  Hammond,  103 
N.  Y.  App.  Div.  437;  Ohnstead  v.  Ohnstead,  190  N.  Y.  458  (affirmed,  216  U. 
S.  386);  Post  v.  Post,  149  N.  Y.  App.  Div.  452  (affirmed,  210  N.  Y.  607),  and 
note  thereon  in  15  Michigan  Law  Review,  598. 

But  in  Hubbard  v.  Hubbard,  228  N.  Y.  81  (1920),  the  New  York  Court 
of  Appeals  recognized,  by  comity,  and  as  not  in  contravention  of  New 
York  policy,  upon  the  facts  of  the  case,  a  divorce  granted  in  Massachusetts 
which  had  never  been  the  matrimonial  domicile  of  the  parties;  nor  had  the 
defendant  husband  in  the  Massachusetts  action,  who  at  the  time  was  domi- 
ciled in  New  York,  been  served  with  process  in  Massachusetts,  nor  had  he 
voluntarily  appeared  in  that  action.  This  case  seems  to  indicate  a  relaxa- 
tion in  the  application  of  the  policy  declared  in  the  leading  case  of  the  People 
V.  Baker,  supra.    See  note,  5  Cornell  Law  Quarterly,  461. 
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THOMPSON  V.  THOMPSON 

89  N.  J.  Eq.  70.-1918 

(Court  of  Chancery) 

Petition  by  James  A.  Thompson  against  Ethel  Prince 
Thompson  for  divorce  a  vinculo  ior  desertion.  Decree  of  di- 
vorce advised. 

Backes,  V.  C.  The  parties  were  married  at  Peekskill,  N. 
Y.,  April  19,  1913,  and  went  to  Montreal  to  live.  In  Febru- 
ary, 1914,  they  moved  to  Trenton,  where  they  set  up  house- 
keeping, and  where  the  petitioner  engaged  in  business.  In 
May  the  defendant  visited  her  former  home  in  Poughkeepsie 
to  consult  her  family  physician  regarding  her  pregnancy.  It 
was  understood  that  the  visit  was  to  be  of  short  dm-ation,  but 
by  mutual  understanding  it  was  extended  from  time  to  time, 
and  finally  it  was  arranged  that  she  should  stay  until  after  the 
baby  was  born.  In  the  meanwhile,  the  petitioner  spent  week- 
ends with  her  and  was  constantly  in  communication  by  mail 
and  telephone.  After  she  recovered  from  childbirth,  the  de- 
fendant showed  no  inclination  to  rejoin  her  husband,  although 
frequently  importuned  to  do  so,  and  she  did  not  yield  until 
December  20th,  when  she  returned  with  him  to  their  apart- 
ment in  Trenton.  After  getting  supper  together,  they  retired 
to  separate  bedrooms  for  the  night.  In  the  morning  the  peti- 
tioner found  that  his  wife  had  fled  with  the  baby  and  luggage. 
She  returned  to  Peekskill,  and  immediately,  through  her  at- 
torneys, made  overtures  for  a  separation.  These  being  re- 
jected, she,  on  January  15th,  began  an  action  in  the  Supreme 
Court  of  the  state  of  New  York,  for  the  county  of  Westchester, 
for  a  separation  from  bed  and  board  on  the  groimds  of  cruel 
and  inhuman  treatment.  Service  of  process  within  the  state 
being  unobtainable,  substituted  service,  conformable  to  the 
Code  and  pursuant  to  an  order  of  the  court,  was  made  upon 
the  petitioner  personally  in  this  state.  The  suit  was  unde- 
fended, and  on  July  24,  1915,  the  court,  upon  a  finding  that 
the  defendant  "has  cruelly  and  inhumanely  treated  his  wife," 
decreed  that  "the  said  plaintiff  and  defendant  be  separated 
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from  bed  and  board  forever."  After  the  defendant  left  so 
suddenly  and  up  until  long  after  she  had  brought  her  suit,  the 
petitioner  made  strenuous  efforts  to  reconcile  her  and  to  bring 
her  to  a  sense  of  duty,  but  she  remained  obdurate.  The  separa- 
tion decree  was  based  upon  the  unsupported  testimony  of  the 
defendant,  which  discloses  not  even  a  modicum  of  proof  of  the 
charge,  and  the  only  way  to  account  for  the  defendant's  con- 
duct is  that  she  had  been  reared  in  luxury,  was  highly  tempera- 
mental, and  could  not  or  would  not  accommodate  herself  to 
the  modest,  though  comfortable,  surroimdings  her  husband's 
moderate  income  provided,  and  that  the  duties  of  wife  and  the 
environments  of  housekeeping  were  uncongenial  and  distaste- 
ful. The  evidence  shows  a  clear  case  of  willful,  continued,  and 
obstinate  desertion  for  the  statutory  period,  and  the  petitioner 
is  entitled  to  a  divorce  unless  the  desertion  was  tolled  by  the 
New  York  decree. 

In  the  answer  to  the  petition,  after  admitting  the  marriage, 
it  is  alleged  that  before  the  commencement  of  this  suit  the  de-' 
fendant  brought  her  action  as  above  stated;  that  the  court 
had  jurisdiction  over  the  subject-matter,  and  that  the  defend- 
ant was  then,  and  had  been  for  upwards  of  six  months  next 
preceding,  a  bona  fide  resident  of  the  state  of  New  York;  and 
that  service  was  rnade  and  that  judgment  was  entered  as  here- 
inbefore related.  A  duly  exemplified  copy  of  the  judgment 
roU  was  offered  in  evidence,  and  the  sole  contention  is  that  it 
is  plenary  proof  of  the  plea,  imder  article  4,  §  1,  of  the  Con- 
stitution of  the  United  States,  and  upon  principles  of  inter- 
state comity.  I  am  of  the  opinion  that  it  has  not  the  support 
of  either. 

1.  The  judgment  is  manifestly  not  entitled  to  recognition 
under  the  full  faith  and  credit  clause  of  the  Federal  Constitu- 
tion, because  the  foreign  court  had  not  jurisdiction  over  both 
of  the  parties,  nor  over  the  matrimonial  domicile.  Service  of 
process  upon  the  defendant  within  the  confines  of  the  state  is 
an  essential  requisite  (Haddock  v.  Haddock,  201  U.  S.  562), 
unless  the  matrimonial  domicile  is  in  that  state,  when  juris- 
diction may  be  had  by  substituted  service  (Atherton  v.  Ather- 
ton,  181  U.  S.  155;  Thompson  v.  Thompson,  226  U.  S.  551). 
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The  rule  is  recognized  in  this  state  in  Doughty  v.  Doughty,  28 
N.  J.  Eq.  581;  Wallace  v.  Wallace,  62  N.  J.  Eq.  509,  reversed 
on  facts  65  N.  J.  Eq.  359;  Watkinson  v.  Watkinson,  67  N.  J. 
Eq.  142,  reversed  on  facts  68  N.  J.  Eq.  632.  In  the  Atherton 
Case  the  husband  sued  his  wife  for  divorce  on  the  ground  of 
desertion  in  the  jurisdiction  of  the  matrimonial  domicile,  and 
judgment  was  entered  upon  constructive  service.  The  Su- 
preme Court  held  the  clause  to  be  binding,  and  precluded  the 
wife  from  asserting  that  she  left  her  husband  on  account  of  his 
cruel  treatment  and  from  setting  up  that  she  was  enabled  to 
acquire,  and  had  in  fact  acquired,  a  separate  domicile.  It  is 
still  open  to  debate  whether  the  rule  would  apply  if  the  wife 
brought  the  action  in  the  matrimonial  domicile  in  view  of  the 
husband's  abiUty'to  estabhsh  a  domicile  elsewhere  at  will,  al- 
though it  is  strongly  intimated  in  the  opinion  that  it  would. 
In  the  case  of  Harding  v.  Harding,  198  U.  S.  317,  cited  by  the 
defendant  in  support  of  the  proposition  that  a  divorce  a  mensa 
et  thoro  is  an  absolute  bar  to  an  action  for  divorce  a  vinculo  on 
the  ground  of  desertion,  the  Supreme  Court  held  the  clause  to 
be  operative  because  the  court  whose  judgment  was  interposed 
as  a  bar  had  jiu-isdiction  over  the  subject-matter  and  the 
parties.  So  much  as  to  the  conclusiveness  of  the  judgment 
strictly  under  the  Constitution. 

2.  The  judgment  is  not  entitled  to  enforcement  on  the  ground 
of  interstate  comity.  Before  the  present  divorce  act  was 
passed,  the  judicially  declared  policy  of  this  state  was  to  give 
full  faith  and  credit  to  decrees  of  divorce  pronounced  by  a 
court  of  another  statei  in  which  the  complainant  was  domiciled 
and  which  had  jurisdiction  of  the  subject-matter  of  the  suit, 
notwithstanding  that  the  defendant  did  not  reside  within  the 
Jurisdiction  of  the  court  which  pronounced  the  decree  and  had 
not  been  served  with  process  therein,  provided  that  a  substi- 
tuted service  had  been  made  in  accordance  with  the  provisions 
of  the  statute  of  that  state  and  that  actual  notice  of  the  pend- 
ency of  the  suit  had  been  given  to  the  defendant  and  a  rea- 
sonable opportimity  afforded  to  put  in  a  defence  thereto,  and 
provided  further  that  the  ground  upon  which  the  decree  rested 
was  one  which  the  public  poUcy  of  this  state  recognized  as  a 
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sufficient  cause  for  divorce.  Felt  v.  Felt,  59  N.  J.  Eq.  606. 
But  in  adopting  the  Uniform  Divorce  Law  in  1907  (C.  S.,  p. 
2021),  the  Legislature  estabUshed  an  entirely  different  rule  of 
pubhc  poUcy  regarding  the  force  to  be  given  to  such  foreign 
decrees.    Section  33  provides: 

"Full  faith  and  credit  shall  be  given  in  all  courts  of  this 
state  to  a  decree  of  annulment  of  marriage  or  divorce  by  a 
court  of  competent  jurisdiction  in  another  state,  territory  or 
possession  of  the  United  States  when  the  jurisdiction  of  such 
court  was  obtained  in  the  manner  and  in  substantial  con- 
formity with  the  conditions  prescribed  in  sections  five,  six  and 
seven  of  this  act.  Nothing  herein  contained  shall  be  construed 
to  limit  the  power  of  any  court  to  give  such  effect  to  a  decree 
of  annulment  or  divorce  by  a  court  of  a  foreign  country  as  may 
be  justified  by  the  rules  of  international  comity;  provided, 
that  if  any  inhabitant  of  this  state  shall  go  into  another  state, 
territory  or  country,  in  order  to  obtain  a  decree  of  divorce  for  a 
cause  which  occurred  while  the  parties  resided  in  this  state,  or 
for  a  cause  which  is  not  ground  for  divorce  under  the  laws  of 
this  state,  a  decree  so  obtained  shall  be  of  no  force  or  effect  in 
this  state." 

Section  7,  which  is  the  pertinent  one,  provides  that  jurisdic- 
tion for  the  purpose  of  divorce,  whether  absolute  or  from  bed 
and  board,  may  be  acquired  by  substituted  service: 

"(a)  When  at  the  time  the  cause  of  action  arose,  the  peti- 
tioner was  a  bona  fide  resident  of  this  state,  and  has  continued 
so  to  be  down  to  the  time  of  the  commencement  of  the  action, 
except  that  no  action  for  absolute  divorce  shall  be  commenced 
for  any  cause  other  than  adultery,  unless  the  petitioner  has 
been  for  the  two  years  next  preceding  the  commencement  of 
the  action  a  bona  fide  resident  of  this  state." 

This  new  rule  was  adopted  to  put  a  check  upon  "migratory 
divorces,"  and  controls  the  present  situation  absolutely. 

That  a  foreign  court  assumes  jurisdiction  over  the  subject- 
matter  within  its  state,  under  the  provision  of  its  laws,  and  that 
its  adjudication  is  there  vahd  and  effectual,  are  matters  wholly 
irrelevant  to  the  test  fixed  by  our  statute,  which  necessarily 
limits  the  inquiry  to  the  ascertainment  of  whether  the  foreign 
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jurisdiction  was  obtained  in  the  manner  and  in  substantial 
conformity  with  the  requirements  imposed  by  the  Legislature 
upon  this  court  in  acquiring  jurisdiction  in  such  cases,  of  which 
the  principal  and  governing  one  is,  except  in  causes  for  adul- 
tery, that  the  petitioner  "has  been  for  the  two  years  next  pre- 
ceding the  commencement  of  the  action  a  iona  fide  resident  of 
this  state."  The  defendant  was,  admittedly,  not  a  resident  of 
New  York  for  that  period,  and  consequently  the  judgment  is 
impotent  here.  It  is  possible  to  suppose  a  case  where  the 
rigidity  of  the  statutory  rule  of  comity  would  be  relaxed,  but 
this  is  not  one  of  them. 

Furthermore,  the  statute  bars  the  decree  from  recognition 
because  the  divorce  from  bed  and  board  was  granted  for  a 
cause  which  occurred  while  the  parties  resided  in  this  state, 
and  the  defendant  went  into  New  York  in  order  to  obtain  it. 
If  the  charge  of  cruel  and  inhuman  treatment  had  been  well 
founded,  fuU  redress  would  have  been  available  to  the  de- 
fendant in  this  court,  but  instead  of  seeking  relief  here,  she 
forthwith,  after  separating  from  her  husband,  instituted  her 
action  in  New  York.  That  her  program  at  the  time  of  the 
separation  was  to  be  rid  of  him  and  to  bring  an  action  to  that 
end,  if  necessary,  there  can  be  httle  doubt.  While  it  is  true 
that  she  returned  to  the  place  where  she  had  been  previously 
harbored  for  seven  months,  it  is  a  fair. inference  that  she  was 
bent  upon  a  divorce  and  that  her  return  to  New  York  was 
incidental  to  its  accomplishment.  Her  conduct  was  in  fraud 
of  our  law.  The  case  is  within  the  statute.  The  term  "in 
order  to  obtain  a  divorce"  is  not  quite  so  Umited  to  a  case  of 
actual  intent  and  purpose  as  if  the  phrase  had  been  "for  the 
purpose  of  obtaining  a  divorce."  Lyon  v.  Lyon,  2  Gray  (68 
Mass.),  367.  It  is  within  the  power  of  the  state  to  forbid  the 
enforcement  of  such  a  decree.  Andrews  v.  Andrews,  188  U.  S. 
14. 

It  is  argued  that  the  rule  is  not  applicable  to  foreign  divorces 
from  bed  and  board,  and  that  the  legislation  was  intended  to 
thwart  convenient  methods  to  absolute  divorces  only,  but  I  can 
see  no  merit  in  this  contention,  and  indeed  the  language  of  the 
statute,  which  in  the  jurisdictional  feature  embraces  both  kinds 
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of  divorce,  is  a  complete  answer.  The  mischief  aimed  at  by  the 
Legislature  is  as  potential  and  baneful  in  the  one  as  ia  the  other, 
differing  only  in  degree  and  results.  Both  strike  at  the  very 
vitals  of  that  holy  institution  which  is  the  foundation  of  the 
family  and  of  society  and  whose  influence  has  been  so  profoimd 
upon  the  morals  arid  civiUzation  of  the  people,  in  that  one  as 
effectually  releases  the  couple  from  their  solemn  undertakings 
to  dwell  in  imity  and  to  faithfully  discharge  their  marital  duties 
and  obligations  as  the  other,  differing  only  in  the  added  quaUty 
in  the  one,  whereby  the  parties  are  free  to  form  other  alliances, 
which  in  some  instances  may  be  an  aggravation,  while  in  others 
a  blessing.  It  is  of  far  greater  concern  to  the  welfare  of  the 
state,  it  seems  to  me,  that  the  parties  be  held  to  a  strict  ac- 
countabiUty  in  regard  to  their  duties  and  obligations  arising 
out  of  the  union,  than  is  the  mere  adjustment  of  their  status  ia 
its  relation  to  society  and  property,  and  it  indeed  would  be 
strange  that  the  Legislature,  in  its  effort  to  regulate  the  im- 
portant subject  of  marriage,  should  include  one  form  of  divorce 
and  not  the  other.    See  Ditson  v.  Ditson,  4  R.  I.  87. 

3.  The  decree  is  invalid,  becaUse  the  court  did  not  have  juris- 
diction over  the  subject-matter  upon  which  it  pronounced 
judgment.  In  passing,  it  may  be  said  that  the  judgment  was 
not  obtained  by  any  actual  fraud  practiced  upon  the  court, 
because  all  the  facts  attending  her  domicile  in  this  state  and 
her  departure  therefrom  and  her  then  abode  were  fully  and 
truthfully  set  forth  by  the  defendant  in  her  complaint,  so  that 
the  single  question  is  whether  the  court  rightfully  assumed 
jurisdiction.  It  is  a  fundamental  principle  of  general  jurispru- 
dence that  a  divorce  can  be  granted  only  in  the  state  wherein 
the  status  on  which  it  operates  has  a  situs.  And  it  is  also  en- 
tirely settled  that  the  jurisdiction  of  the  adjudging  court, 
whether  over  the  parties  or  the  subject-matter,  may  be  in- 
quired into  and  determined  by  the  court  in  which  the  judgment 
is  sought  to  be  enforced.  Fairchild  v.  Fairchild,  53  N.  J.  Eq. 
678;  Thompson  v.  Whitman,  18  Wall.  457;  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  265;  Andrews  v.  Andrews,  supra;  German 
Savings  Society  v.  Dormitzer,  192  U.  S.  125;  National  Bank  v. 
Wiley,'  195  U.  S.  257;  Wallace  v.  Wallace,  supra;  Watkinson  v. 
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Watkinson,  supra.  Under  the  New  York  Code,  a  separation 
may  be  granted  from  bed  and  board  forever  for  cruel  and 
inhuman  treatment  (section  1762)  where  the  parties  were 
married  within  the  state  and  the  plaintiff  is  a  resident  thereof 
when  the  action  is  commenced  (section  1763),  and  a  married 
woman  is  deemed  a  resident  if  she  dwells  within  the  state, 
although  her  husband  resides  elsewhere  (section  1768).  And  it 
is  there  held  that  the  "residence"  required  of  the  plaintiff  is 
synonymous  with  "domicile,"  and  that  "dwells"  as  used  in 
section  1768  neither  adds  to  nor  subtracts  from  that  meaning. 
Barber  v.  Barber,  89  Misc.  Rep.  519,  151  N.  Y.  Supp.  1064; 
De  MeU  v.  De  MeU,  120  N.  Y.  485. 

The  inquiry  then  resolves  itself  into  whether  the  defendant 
acquired  a  new  domicile  in  New  York,  by  which  she  carried  the 
res,  or  a  part  of  it,  with  her.  The  husband's  domicile  undeni- 
ably was  in  this  state,  which  in  legal  contemplation  was  also 
that  of  the  wife,  and  was  unchangeable  by  her  except  with  his 
acquiescence  or  consent,  or  for  such  misconduct  on  his  part, 
inimical  to  the  union,  as  justified  her  in  selecting  another. 
Tracy  v.  Tracy,  62  N.  J.  Eq.  807;  In  re  Geiser's  Will,  82  N.  J. 
Eq.  311 ;  Cheever  v.  Wilson,  9  Wall.  108;  Hunt  v.  Hunt,  72  N.  Y. 
217.  Whether  there  was  such  justification  is  purely  a  question 
of  fact  to  be  passed  upon  by  the  trial  court  in  which  the  judg- 
ment is  offered  in  determining  whether  a  separate  domicile  had 
been  acquired,  and  in  this  determination  the  foreign  adjudica- 
tion that  the  petitioner  had  been  guilty  of  cruel  and  inhuman 
treatment  and  that  the  defendant  was  justified  in  the  separation 
and  that  she  acquired  a  domicile  within  the  state,  and  that  the 
court  had  jurisdiction  over  the  subject-matter,  has  no  eviden- 
tial force  whatever.  Such,  in  effect,  is  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  the  cases  hereinbefore  cited,  and 
it  was  so  declared  by  this  court  in  the  Watkinson  Case.  Chief 
Justice  Marshall,  speaking  for  the  Supreme  Court,  in  Rose 
V.  Himely,  4  Cranch,  241,  269,  said: 

"Upon  principle,  it  would  seem  that  the  operation  of  every 
judgment  must  depend  on  the  power  of  the  court  to  render  that 
judgment;  or,  in  other  words,  on  its  jurisdiction  over  the  sub- 
ject-matter which  it  has  determined.     In  some  cases,  that 
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jurisdiction  unquestionably  depends  as  well  on  the  state  of  the 
thing  as  on  the  constitution  of  the  court.  If  by  any  means 
whatever  a  prize  court  should  be  induced  to  condemn,  as  prize 
of  war,  a  vessel  which  was  never  captured,  it  could  not  be  con- 
tended that  this  condemnation  operated  a  change  of  property. 
Upon  principle,  then,  it  would  seem  that  to  a  certain  extent  the 
capacity  of  the  court  to  act  upon  the  thing  condemned,  arising 
from  its  being  within,  or  without  their  jurisdiction,  as  well  as 
the  constitution  of  the  court,  may  be  considered  by  that  tribu- 
nal which  is  to  decide  on  the  effect  of  the  sentence. " 

The  rule  laid  down  in  Fairchild  v.  Fairchild,  supra,  is  not  in 
conflict  with  this  principle.  In  that  case  a  Kansas  divorce  was 
offered  in  bar  to  a  bill  for  maintenance,  and  the  learned  Chief 
Justice,  ia  deKvering  the  opinion  of  the  court,  used  this  lan- 
guage: 

"By  the  statute  of  that  state  the  plaintiff  in  an  action  of 
divorce  is  required  to  have  been  an  actual  resident,  in  good 
faith,  of  the  state  for  one  year  next  preceding  the  filing  of  his 
petition.  It  was  therefore  necessary  for  the  Kansas  court,  be- 
fore taking  up  the  consideration  of  appellant's  case  upon  the 
merits,  to  determine  whether  he  had  been  an  actual  resident 
of  the  state,  in  good  faith,  for  at  least  a  year  next  preceding  the 
commencement  of  his  action,  and  that  decision,  unless  procured 
by  fraud,  is  conclusive,  not  only  in  Kansas,  but  in  every  other 
jurisdiction  where  the  vahdity  of  the  judgment  comes  in 
question." 

The  Kansas  court  had  jurisdiction  over  the  parties  and  over 
the  subject-natter  of  the  litigation;  the  defendant,  although  not 
a  resident  of  that  state,  having  volimtarily  appeared  and 
defended  the  action.  In  disposing  of  two  grounds  of  attack 
upon  the  jurisdiction,  one  of  which  is  mentioned  in  the  quota- 
tion, the  court  held  that  they  were  defenses  which  should  have 
been  interposed  in  the  Kansas  suit,  and  that  the  defendant 
having  failed  to  plead  them,  the  question  of  jurisdiction  was  res 
judicata. 

As  no  testimony  was  offered  to  justify  a  severance  of  the 
joint  domicile,  and  as,  as  a  matter  of  law,  the  husband's  domi- 
cile in  New  Jersey  is  the  domicile  of  the  wife,  it  follows  that  the 
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New  York  court  was  without  jurisdiction,  and  that  its  judg- 
ment is  void.    A  decree  of  divorce  will  be  advised.  * 

IN  RE  ELLIS'S  ESTATE 
55  Minn.  40L— 1893 

GiLFiLLAN,  C.  J.  Appeal  from  an  order  appointing  an  ad- 
ministratrix. Stating  the  history  of  the  matters  involved  in 
chronological  order,  in  1869  Matthew  Ellis  and  Rachel  Cottrell, 
then  residents  in  Wisconsin,  intermarried  in  that  state,  and 
resided  therein — the  latter  part  of  the  time  at  Hudson — ^from 
the  time  of  their  marriage  till  October,  1883,  when  they  came  to 
St.  Paul,  Minnesota.  February  29,  1884,  she  commenced,  by 
proper  personal  service  of  summons,  an  action  against  him  for 
divorce  in  the  Circuit  Court  for  the  county  of  St.  Croix  (in 
which  Hudson  is  situated),  in  said  state.  Her  complaint  was 
sworn  to  by  her,  and  it  alleged,  among  other  things,  that  she 
then  was,  and  for  more  than  three  years  last  past  had  been,  a 
resident  of  said  county  and  state,  and  that  for  more  than  a  year 
prior  to  bringing  the  action  the  defendant  had  wilfully  deserted 
and  refused  to  live  and  cohabit  with  her;  and  it  demanded 
judgment  dissolving  the  marriage,  and  requiring  the  defendant 
to  pay  her  the  sum  of  $8,000  alimony.  The  defendant  filed  an 
answer  not  raising  any  substantial  issues,  and  the  parties  made 

•  For  an  extended  review  of  both  sides  of  the  controversy  over  the  recogni- 
tion of  foreign  divorces,  see  Dunham  v.  Dunham,  162  111.  589.  The  following 
articles  discuss  the  conflict  of  laws  with  respect  to  divorce:  Beale,  "Constitu- 
tional protection  of  decrees  for  divorce,"  19  Harvard  Law  Review,  586; 
Goodrich,  "Matrimonial  domicile,"  27  Yale  Law  Journal,  49;  Peaslee,  "Ex 
parte  divorce,"  28  Harvard  Law  Review,  457;  Schofield,  "Doctrine  of  Had- 
dock V.  Haddock,"  1  Illinois  Law  Review,  219;  Olney,  "The  last  matri- 
monial domicle  theory  and  the  contructive  presence  theory,"  2  Cornell  Law 
Quarterly,  335;  Dicey,  note  on  Haddock  v.  Haddock,  22  Law  Quarterly 
Review,  237. 

Uniform  Legislation.  The  progress  of  the  present  movement  for  the 
adoption  of  a  uniform  divorce  act  by  the  several  states  is  concisely  stated  in 
20  Columbia  Law  Review,  472,  with  a  criticism  of  the  evils  due  to  the  ex- 
isting lack  of  uniformity  in  the  causes  for  which  divorces  are  granted,  and  to 
the  difference  in  policy  as  to  the  recognition  of  divorces  granted  by  sister 
states.    The  proposed  Uniform  Divorce  Act  is  given  post,  Appendix  II. 
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and  filed  a  stipulation  agreeing  upon  the  alimony  at  $6,150  and 
a  horse,  carriage,  robes,  etc.,  and  all  the  defendant's  household 
goods,  except  his  library.  The  answer  and  stipulation  suggest 
an  agreement  between  the  parties  for  a  divorce — a  suggestion 
which  ought  to  have  caused  the  court,  and  we  must  assume 
that  it  did,  to  require  strict  and  ample  proofs  of  the  facts  show- 
ing a  cause  of  action,  and  which  would  have  been  influential 
upon  an  appUcation  to  vacate  the  judgment  rendered  on  the 
grovmd  of  collusion  and  fraud  upon  the  court.  But  that  did  not 
go  to  the  jurisdiction  of  the  court  over  the  case.  A  reason  for 
deciding  agaiQst  the  plaintiff,  or  a  fraud  upon  the  court  as  to  the 
judgment  to  be  rendered,  or  the  character  of  the  motive  that 
induced  the  bringing  the  action,  does  not  affect  the  jurisdiction. 
March  27,  1884,  judgment  in  that  action  was  rendered,  dissolv- 
ing the  marriage  between  the  parties,  and  allowing  the  plaintiff 
therein  the  alimony  stipulated;  and  that  alimony  was  paid. 
September  2,  1886,  Matthew  ElUs  and  Flora  Wilson  inter- 
married, and  they  Uved  together  as  husband  and  wife  until 
December  7, 1892,  when  he  died  in  St.  Paul,  Ramsey  county,  in 
this  state. 

Flora  Ellis,  the  second  wife,  filed  a  petition  in  the  Probate 
Court  of  said  county,  stating  the  necessary  jurisdictional  facts, 
alleging  that  Matthew  EUis  died  intestate,  and  that  she  was 
his  widow,  and  asking  to  be  appointed  his  administratrix.  On 
the  day  appointed  for  the  hearing  Rachel  Ellis  appeared,  denied 
that  Flora  was  the  widow,  alleging  that  she  was  the  widow,  and 
asked  that  she  be  appointed  administratrix.  At  the  same  time 
appeared  a  brother  and  sister  of  the  deceased,  representing  that 
the  deceased  had  made  a  will,  still  in  force,  and  asking  the  court 
to  make  the  proper  order  or  decree  in  the  premises.  The  Pro- 
bate Court  appointed  Flora  administratrix,  and  on  an  appeal  to 
the  District  Court,  in  which  the  court  heard  all  the  parties,  that 
coiu't  affirmed  the  decision  of  the  Probate  Court.    .    .    . 

The  principal  question  in  the  case  was  presented  by  the  ap- 
pellant's offer  to  prove,  and  the  ruling  of  the  coiui;  excluding 
the  evidence,  that  at  the  time  of  bringing  the  action  in  Wisconsin 
and  of  the  divorce  decree  neither  of  the  parties  to  it  was  a 
resident  of  that  state,  but  that  both  were  residents  of  this  state. 
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It  is  claimed  for  the  evidence  that,  if  admitted,  it  would  have 
shown  that  the  Wisconsin  court  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  to  wit,  the  marital  relation  between 
the  parties;  that,  consequently,  the  decree  was  void;  Rachel 
remained  the  wife,  and  is  now  the  widow,  of  Matthew;  and  that 
the  marriage  with  Flora  was  void. 

The  question  thus  raised  is  of  great  importance,  and  difficult 
to  satisfactorily  determine.  It  is  an  indisputable  general 
proposition  that  the  tribunals  of  a  country  have  no  jurisdic- 
tion over  a  cause  of  divorce,  wherever  the  offence  may  have 
occiirred,  if  neither  of  the  parties  has  an  actual,  bona  fide  dom- 
icile within  its  territory.  This  necessarily  results  from  the 
right  of  every  nation  or  state  to  determine  the  status  of  its 
own  domiciled  citizens  or  subjects  without  interference  of 
foreign  tribunals  in  a  matter  with  which  they  have  no  concern. 
But  when  in  the  court  of  a  state  an  action  for  divorce  is  brought 
and  a  decree  of  divorce  rendered,  the  court  is  presumed  to 
have  determined  the  facts  essential  to  its  jurisdiction,  among 
them  the  residence  of  the  parties. 

When,  as  between  whom,  and  to  what  extent  is  such  determi- 
nation binding  in  the  state  in  which  the  parties  are  in  fact 
residents?  The  cases  in  which  the  question  may  arise  may  be 
divided  into  three  classes: 

First,  in  proceedings  between  the  state  of  the  parties'  actual 
residence  and  one  of  the  parties; 

Second,  in  proceedings  between  the  parties  in  the  state  of 
their  actual  residence,  where  the  divorce  in  the  other  state 
was  procured  on  the  application  of  one  of  them,  the  other  not 
appearing  in  the  action  to  procure  it; 

Third,  in  proceedings  between  the  parties  when  both  volun- 
tarily appeared  in  the  action  in  which  the  divorce  was  granted, 
and  consented  to  the  jurisdiction,  or  that  the  court  might  de- 
termine the  facts  on  which  the  jurisdiction  depended. 

In  the  second  class  of  cases  it  was  settled  that  a  judgment  of 
another  state  can  be  assailed  on  the  ground  of  want  of  jurisdic- 
tion in  the  court  to  render  it;  the  decisions  have  been  prac- 
tically uniform  that  the  party  who  did  not  submit  to  the  juris- 
diction is  not  bound  by  the  judgment. 
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Of  the  decisions  in  cases  coming  under  the  first  class  we  refer 
to  four, — Hood  v.  State,  56  Ind.  263;  Van  Fossen  v.  State,  37 
Ohio  St.  317;  People  v.  Dawell,  25  Mich.  247;  and  State  v. 
Armington,  25  Mum.  29, — all  cases  between  the  state  of  actual 
residence  and  one  of  the  parties.  In  the  first  of  these  the  record 
of  the  judgment  showed  that  neither  of  the  parties  was  a  resi- 
dent of  Utah,  where  it  was  rendered,  so  that  the  record  im- 
peached itself.  It  was,  of  course,  held  that  the  judgment  was 
void.  In  each  of  the  others  it  was  held  that,  in  order  to  show 
want  of  jurisdiction  in  the  covirt  rendering  the  judgment,  it 
might  be  shown  that  neither  of  the  parties  resided  within  the 
state  in  which  it  was  rendered,  and,  that  being  shown,  it  was 
void.  In  the  opinion  in  each  case  language  is  used  apparently 
sustaining  the  proposition  that  such  would  be  the  rule  however 
the  question  of  the  vahdity  of  the  judgment  might  arise.  In 
People  V.  Dawell,  Mr.  Justice  Cooley  deUvered  the  prevaihng 
opinion,  Mr.  Chief  Justice  Christiancy  concurring,  and  Mr. 
Justice  Campbell  dissenting.  It  was  enough  for  the  piupose 
of  that  case  to  decide  whether  the  judgment  was  vaHd  as  against 
the  state  of  residence.  Whether  it  was  vahd  as  between  the 
parties  was  not  before  the  court;  and  such  was  the  case  in 
Hood  V.  State  and  State  v.  Armington.  So  far  as  the  state  of 
residence  is  concerned,  it  must  be  taken  upon  the  authorities, 
and  certainly  in  this  state,  upon  the  Armington  Case,  that  it  is 
not  bound  by  a  judgment  divorcing  two  of  its  resident  citizens, 
rendered  by  a  court  of  another  state.  There  are  reasons  why 
it  should  not  be  bound,  however  it  may  be  between  the  par- 
ties, which  we  will  presently  refer  to. 

It  does  not  follow  that  the  judgment  is  void  in  the  third  class 
of  cases.  A  judgment  operating  on  a  res  may  be  binding  be- 
tween the  parties  to  the  action  without  binding  one  not  a  party, 
but  interested  in  the  res.  In  an  action  for  divorce  the  res  upon 
which  the  judgment  operates  is  the  status  of  the  parties.  There 
are  three  different  parties  interested  in  that, — the  husband, 
the  wife,  and  the  state  of  their  residence.  This  was  in  the  mind 
of  Mr.  Justice  Cooley  in  writing  the  opinion  in  the  Dawell 
Case.  He  said:  "But  it  is  said  if  the  parties  appear  in  the  case 
the  question  of  jurisdiction  is  precluded.     That  might  be  so 
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if  the  matter  of  divorce  was  one  of  private  concern  exclusively." 
"As  the  laws  now  are,  there  are  three  parties  to  every  divorce 
proceeding, — the  husband,  the  wife,  and  the  state;  the  first 
two  are  parties  representing  their  respective  interests  as  in- 
dividuals; the  state,  concerned  to  guard  the  morals  of  its  citi- 
zens, by  taking  care  that  neither  by  collusion  nor  otherwise 
shall  divorce  be  allowed  under  such  circumstances  as  to  reduce 
marriage  to  a  mere  temporary  arrangement  of  conscience  or 
passion."  "Such  being  the  case,  suppose  we  admit  that  the 
parties  may  be  bound  by  their  voluntary  appearance  in  the 
foreign  jurisdiction.  How  does  that  affect  the  present  case? 
How,  and  in  what  manner,  did  the  Indiana  court  obtain  juris- 
diction of  the  third  party  entitled  to  be  heard  in  this  pro- 
ceeding; that  is  to  say,  of  the  state  of  Michigan?"  This  hne 
of  reasoning  was  applied  by  the  same  court  in  Waldo  v.  Waldo, 
52  Mich.  94  (17  N.  W.  710).  One  question  in  that  case  was 
whether  the  plaintiff  was  the  widow  of  Jerome  B.  Waldo,  just 
as  in  this  it  is  whether  Flora  Elhs  is  the  widow  of  Matthew. 
Previous  to  her  marriage  to  Jerome  B.  she  had  been  married 
to  one  Carey,  from  whom  she  had  obtained  a  divorce  in  Indiana, 
both  parties  appearing  in  the  action  for  it.  The  court  held  the 
judgment  could  not  be  assailed  by  showing  want  of  residence 
in  Indiana  and  residence  in  Michigan,  saying  in  one  part  of  the 
opinion:  "This  state  has  never  complained  of  that  judgment, 
and  neither  party  has  objected  to  it."  The  Dawell  Case  was 
not  referred  to,  and  we  may,  from  both  cases,  take  the  rule 
in  that  state  to  be  that,  while  the  state  cannot  be  bound  by  its 
resident  citizens  appearing  in  and  consenting  to  the  jurisdic- 
tion of  a  court  in  another  state  in  an  action  for  divorce,  the 
parties  may  so  bind  themselves  in  respect  to  their  individual 
interests.  In  Kinnier  v.  Kinnier,  45  N.  Y.  535,  a  private  action, 
it  was  held  that  a  judgment  of  divorce  by  the  court  of  another 
state,  both  parties  appearing  in  the  action,  could  not  be  assailed 
on  the  question  of  residence.  In  the  course  of  the  opinion,  the 
court,  Church,  C.  J.,  said:  "Nor  can  I  assent  to  the  reason 
given  for  allowing  the  husband  to  repudiate  the  binding  force 
of  the  judgment  upon  him,  after  voluntarily  submitting  him- 
self to  the  jurisdiction  of  the  court,  and  Utigating  the  case 
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Upon  its  merits;"  thus  recognizing  the  effect  of  the  voluntary 
submission  upon  the  parties'  right  to  question  the  judgment. 
Cases  in  Massachusetts,  to  which  we  are  cited  by  appellants, 
are  hardly  of  authority  on  the  point,  because  the  decisions 
were  based  mainly  6n  a  statute  of  that  state.  Elhs  v.  White, 
61  Iowa,  644  (17  N.  W.  28),  has  only  bearing  on  one  phase  of 
this  case.  It  was  there  held  that  a  plaintiff  in  an  action  for 
divorce  and  alimony  cannot  question  the  jurisdiction  of  the 
court  after  accepting  the  benefits  of  the  judgment. 

It  may  seem  anomalous  that  a  judgment  of  divorce  can  be 
so  far  effectual  between  the  parties  as  to  extinguish  all  rights 
of  property  dependent  on  the  marriage  relation,  without  being 
effectual  to  protect  them  from  accountabihty  to  the  state  for 
their  subsequent  acts.  One  reason  why  they  ought  not  to  be 
permitted,  by  going  into  another  state  and  procuring  a  divorce, 
to  escape  accoimtabiUty  to  the  laws  of  their  state,  is  that 
their  act  is  a  fraud  upon  the  state,  and  an  attempt  to  evade 
its  laws,  to  which  it  in  no  wise  consents,  and  it  may  therefore 
complain.  But  the  parties  do  consent,  and  why  should  they 
be  heard  to  complain  of  the  consequences  to  them  of  what 
they  have  done?  Why  should  they  be  permitted  to  escape  those 
consequences  by  saying:  "It  is  true  that  by  false  oath  made 
by  one  of  us,  and  connived  at  by  the  other,  we  committed  a 
fraud  in  the  Wisconsin  court,  and  induced  it  to  take  cognizance 
of  the  case;  but  now  we  ask  to  avoid  its  judgment  by  proof  of 
our  fraud  and  perjury  or  subornation  of  perjury."  Because 
we  do  not  think  it  can  be  done,  the  parties  must,  so  far  as  their 
individual  interests  are  concerned,  abide  by  the  judgment  they 
procured  that  court  to  render;  and,  of  course,  what  will  bind 
them  will  bind  those  who  claim  through  them,  or  either  of 
them,  which  is  the  case  with  the  appellants  other  than  Rachel. 

There  were  other  minor  questions  raised  by  the  assignments 
of  error,  but  we  do  not  see  any  merit  in  any  of  them. 

Order  affirmed.^ 

1  Accord,  Starbuck  v.  Starbuck,  173  N.  Y.  573,  where  the  court  says : "  There 
are  a  number  of  cases  in  which  the  courts  of  this  state  have  refused  to  recog- 
nize the  validity  of  divorces  obtained  in  other  states,  upon  grounds  insufficient 
for  the  purpose  in  this  state,  when  the  defendant  resided  here  and  was  not 
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Adulteiy 

KERR  V.  KERR 
134  N.  Y.  App.  Div.  141.-1909 

Gatnoe,  J.  The  evidence  is  that  the  defendant  went  to 
the  Grand  Central  Station  with  his  hand  bag,  met  a  woman 
not  his  wife,  as  she  came  in  on  a  train  at  3:30  P.  M.,  took  her 
with  her  hand-baggage  to  a  hotel  in  a  cab,  registered  her  with 
himself  as  his  wife  by  his  own  handwriting,  under  the  name 
"George  Knight  and  wife.  New  Haven,"  had  a  room  assigned 
to  them  upstairs  in  the  hotel,  and  immediately  went  with  her 
into  the  lift  and  up  as  if  to  the  room,  taking  their  baggage 
with  them.  A  witness  waited  in  the  hotel  imtil  midnight  to 
see  if  he  came  down,  but  did  not  see  him.  There  is  no  descrip- 
tion of  the  woman  nor  of  their  demeanor  toward  each  other; 
the  attorney  for  the  plaintiff  who  tried  the  case  seemed  to  have 
no  notion  as  to  the  requirements  as  to  evidence  in  such  cases. 
Though  opportunity  was  shown,  inclination,  it  is  said,  was  not. 
But  seeking  such  bedroom  privacy  was  evidence  of  inclination, 
stronger  than  any  ordinary  act  of  affection  between  them  at 
the  station  or  in  the  cab.  What  did  they  register  as  man  and 
wife  and  retire  to  a  bedroom  for?  We  have  it  of  old  that  "it 
is  presumed  he  saith  not  a  pater  noster  there."  (Biirton's 
Anat.  of  Mel.,  vol.  2,  [1st  Amer.  ed.],  p.  446,  part  3,  sec.  3, 
mem.  1,  sub.  2.) 

The  judgment  should  be  affirmed.     Hirschberg,   P.   J., 

personally  served  with  process  and  did  not  appear  in  the  action.  Matter  of 
Kimball,  155  N.  Y.  62;  WiUiams  v.  Williams,  130  N.  Y.  193;  De  Meli  v.  De 
Meli,  120  N.  Y.  485;  Cross  v.  Cross,  108  N.  Y.  628;  O'Dea  v.  O'Dea,  101  N. 
Y.  23.  But  in  none  of  these  cases  did  the  party  procuring  the  decree  seek  a 
benefit  by  having  it  held  invalid.  A  party  cannot  avail  himself  of  a  defence 
or  of  a  right  to  recover  by  means  of  an  invalid  decree  or  judgment  obtained  by 
him;  but  on  the  other  hand,  he  may  not  be  heard  to  impeach  a  decree  or 
judgment  which  he  himself  has  procured  to  be  entered  in  his  own  favor." 

In  Kantor  v.  Cohn,  181  N.  Y.  App.  Div.  400,  plaintiff  was  estopped, 
among  other  grounds,  to  assert  the  invalidity  of  a  rabbinical  divorce,  or 
"get,"  in  which  plaintiff  had  been  the  complainant. 
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Rich  and  Miller,  JJ.,  concurred  in  result;  Jbnks,  J.,  read  for 
reversal.* 

Cruelty 

ROBINSON  V.  ROBINSON 

66  N.  H.  600.-1891 

Libel  for  divorce.  The  alleged  cruelty  was  the  behavior  of 
plaintiff's  wife  in  adopting  the  doctrines  and  professional 
practice  of  Christian  Science.  She  was  ridiculed,  his  business 
suffered,  and  he  became  moody,  morose  and  was  troubled 
with  insomnia,  owing  to  this  domestic  trouble.  He  used  every 
effort  to  get  her  to  desist  from  practice  of  the  profession,  even 
though  she  might  retain  her  belief  in  its  doctrines,  but  she 
persistently  refused.  The  health  of  the  plaintiff  was  seriously 
injured  by  the  consequences  of  the  conduct  of  his  wife. 

Carpenter,  J.  The  act  of  February  17,  1791,  declared  that 
"divorces  may  be  decreed  for  the  cause  of  extreme  cruelty  in 
either  of  the  parties."  Laws  (ed.  1830)  157.  What  consti- 
tutes extreme  cruelty  was  left  to  be  determined  by  the  ecclesi- 

'  Mayer  v.  Mayer,  21  N.  J.  Eq.  246:  "It  is  not  sufficient  to  convict  parties 
who  may  be  supposed  to  be  willing  to  commit  adultery,  to  prove  that  they 
were  in  a  position  that  it  was  possible  to  commit  it.  It  must  be  shown  that 
they  were  together  under  suspicious  circumstances  which  cannot  be  easily 
accounted  for  unless  they  had  that  design,  or  which  could  not  well  be  ex- 
plained without  it." 

In  Lindley  v.  Lindley,  68  Vt.  421,  it  is  held  that  the  measure  of  proof  re- 
quired to  establish  adultery  in  a  divorce  case  is  "a  preponderance  of  the 
testimony,  weighing  the  presumption  of  innocence  in  favor  of  the  party 
accused." 

Adultery  when  insane  is  not  a  ground  for  divorce.  Nichols  v.  Nichols,  31 
Vt.  328.    Contra,  Matchin  v.  Matchin,  6  Pa.  332. 

Decbee  Nisi,  or  Inteelocutory  Judgment.  In  some  states  by  statute, 
a  provisional  decree  is  granted  and  not  made  final  until  a  prescribed  period 
thereafter  has  elapsed.  The  marriage  is  not  dissolved  until  the  final  decree. 
Sexual  intercourse  by  an  innocent  plaintiff  in  this  interim  is  therefore 
adultery  and  will  deprive  him  of  final  judgment^  Moors  v.  Moors,  121  Mass. 
232.  Accord,  Matter  of  Crandall,  197  N.  Y.  127,  as  to  the  general  effect  of  the 
interlocutory  and  final  judgments  in  divorce. 
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astical  common  law.  "Mere  austerity  of  temper,  petulance  of 
manners,  rudeness  of  language,  a  want  of  civil  attention  and 
accommodation,  even  occasional  sallies  of  passion,  if  they  do 
not  threaten  bodily  harm,  do  not  amouilt  to  legal  cruelty;  they 
are  high  moral  offences  in  the  marriage  state  undoubtedly, 
not  innocent  surely  in  any  state  of  life,  but  still  they  are  not 
that  cruelty  against  which  the  law  can  relieve.  Under  such 
misconduct  of  either  of  the  parties— for  it  may  exist  on  the 
one  side  as  well  as  on  the  other — the  suflferiag  party  must  bear 
in  some  degree  the  consequences  of  an  injudicious  connection; 
must  subdue  by  decent  resistance  or  by  prudent  concilia- 
tion; and  if  this  cannot  be  done,  both  must  suffer  in  silence. 
If  it  be  complained  that  by  this  inactivity  of  the  courts  much 
injustice  may  be  suffered  and  much  misery  produced,  the  an- 
swer is,  that  courts  of  justice  do  not  pretend  to  furnish  cures 
for  all  the  miseries  of  human  Ufe;  they  redress  or  pimish  gross 
violations  of  duty,  but  they  go  no  further;  they  cannot  make 
men  virtuous;  and  as  the  happiness  of  the  world  depends  upon 
its  virtue,  there  may  be  much  unhappiness  in  it  which  human 
laws  cannot  undertake  to  remove. 

"Still  less  is  it  cruelty  when  it  wounds  not  the  natural  feel- 
ings, but  the  acquired  feelings  arising  from  particular  rank  and 
situation;  for  the  court  has  no  scale  of  sensibilities  by  which 
it  can  gauge  the  quantum  of  injury  done  and  felt;  and,  there- 
fore, though  the  court  will  not  absolutely  exclude  considera- 
tions of  that  sort  where  they  are  stated  merely  as  matter  of 
aggravation,  yet  they  cannot  constitute  cruelty  where  it 
would  not  otherwise  have  existed.  .  .  .  The  rule  cited 
by  Dr.  Bever,  from  Clarke  and  the  other  books  of  practice,  is 
a  good  general  outline  of  the  canon  law,  the  law  of  this  country, 
upon  this  subject.  In  the  older  cases  of  this  sort  which  I  have 
had  an  opportunity  of  looking  into,  I  have  observed  that  the 
danger  of  life,  limb,  or  health  is  usually  inserted  as  the  ground 
upon  which  the  court  has  proceeded  to  a  separation.  This 
docttine  has  been  repeatedly  applied  by  the  court  in  the  cases 
that  have  been  mentioned;  the  com-t  has  never  been  driven  off 
this  ground;  it  has  been  always  jealous  of  the  inconvenience  of 
departing  from  it;  and  I  have  heard  no  one  case  cited  in 
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which  the  court  has  granted  a  divorce  without  proof  given  of 
a  reasonable  apprehension  of  bodily  hurt.  I  say  an  apprehen- 
sion, because  assuredly  the  court  is  not  to  wait  till  the  hurt  is 
actually  done;  but  the  apprehension  must  be  reasonable;  it 
must  not  be  an  apprehension  arising  merely  from  dn  exquisite 
and  diseased  sensibiUty  of  mind.  Petty  vexations  a>pplied  to 
such  a  constitution  of  mind  may  certainly  in  time  wear  out 
the  animal  machine,  but  still  they  are  not  cases  of  legal  re- 
lief; people  must  relieve  themselves  as  well  as  they  can  by 
prudent  resistance, — ^by' calling  in  the  succors  of  religion  and 
the  consolations  of  friends;  but  the  aid  of  courts  is  not  to  be 
rasorted  to  in  such  cases  with  any  effect."  Evans  v.  Evans, 
1  Hagg.  Con.  35,  3S-40  (decided  in  1790).  "There  must  be 
something  which  renders  cohabitation  unsafe;  for  there  may 
be  much  imhappiness  from  unkind  treatment  and  from  vio- 
lent and  abusive  language; — but  the  court  will  not  interfere — 
it  must  leave  parties  to  the  correction  of  their  own  judgment; 
they  must  bear  as  well  as  they  can  the  consequences  of  their 
own  choice.  Words  of  menace  are  different;  if  they  are  likely 
to  be  carried  into  effect,  the  court  is  called  on  to  prevent  their 
being  carried  on  to  mischief."  Harris  v.  Harris,  2  Ph.  Ecc. 
Ill  (1813).  "To  amount  to  cruelty,  there  must  be  personal 
violence  or  manifest  danger  of  it;  for  unkindness,  reproachful 
language  on  the  one  side,  or  vain  and  unfoimded  fear  on  the 
other,  do  not  constitute  any  case  of  cruelty  which  the  law  can 
notice."  Barlee  v.  Barlee,  1  Add.  Ecc.  301,  305  (1822).  "Legal 
cruelty  is  not  established.  Quarrels,  and,  if  impUcit  credit 
can  be  given  to  the  witnesses  on  the  libel,  much  improper 
language  by  the  husband  passed,  but  there  was  no  conduct  to 
excite  in  the  wife  any  reasonable  apprehension  of  danger  to  her 
person."  Kenrick  v.  Kenrick,  4  Hagg.  Ecc,  114,  129  (1831). 
"Where  there  is  a  strong  conviction  in  the  mind  of  the  court 
that  the  personal  safety  of  the  wife  is  in  jeopardy,  or  where 
even  it  may  see  reasonable  groimd  to  apprehend  such  conse- 
quence, it  is  its  bounden  duty  to  protect  the  wife  from  risk  and 
danger.  In  these  suits  the  species  of  facts  most  generally 
adduced  are, — first,  personal  ill  treatment,  which  is  of  differ- 
ent kinds,  such  as  blows  or  bodily  injury  of  any  kind;  secondly, 
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threats  of  such  a  description  as  would  reasonably  excite  in  a 
mind  of  ordinary  firmness  a  fear  of  personal  injury.  For 
causes  less  stringent  than  these  the  court  has  no  power  to  inr 
terfere  and  separate  husband  and  wife.  .  .  .  Short  of  per- 
sonal violence,  or  reasonable  apprehension  of  it,  I  have  no 
authority  to  interfere."  Neeld  v.  Neeld,  4  Hagg.  Ecc.  263, 
265,  271  (1831).  To  constitute  cruelty  "there  must  be  either 
actual  violence  committed,  attended  with  danger  to  life,  limb, 
or  health;  or  there  must  be  a  reasonable  apprehension  of  such 
violence.  This  I  apprehend  to  be  the  substance  of  the  doctrine 
laid  down  in  Evans  v.  Evans,  .  .  .  and  in  other  subse- 
quent cases."  Lockwood  v.  Lockwood,  2  Cur.  Ecc.  281,  283 
(1839). 

In  Chesnutt  v.  Chesnutt,  1  Spinks,  196  (1854),  one  of  the 
charges  against  the  defendant  was  that  "he  used  obscene  and 
blasphemous  language,  was  constantly  intoxicated,  and  thereby 
occasioned  his  wife  great  mental  suffering  and  bodily  ill 
health."  The  court  (Dr.  Lushington)  say,  pp.  188,  191 — 
"Here  is  no  charge  either  of  bodily  violence  inflicted,  or  of 
threats  of  personal  ill  treatment.  However  disgusting  the  use 
of  the  language  charged,  if  proved,  may  be — ^however  degrad- 
ing habits  of  iatoxication — however  annoying  to  a  wife,  es- 
pecially the  wife  of  a  gentleman  and  a  clergyman, — these  facts 
standing  alone  do  not  constitute  legal  cruelty.  If  it  be  said 
that  the  consequences  to  the  wife  are  mental  suffering  and 
bodily  ill  health,  I  do  not  think  that  the  case  would  be  car- 
ried further.  The  same  might  be  said  of  other  vices, — of  gam- 
ing, for  instance;  of  gross  extravagance,  to  the  ruin  of  a  wife 
and  family; — all  these  might  occasion  great  mental  suffering, 
and,  consequent  thereon,  bodily  ill  health  to  the  wife;  but  they 
do  not  constitute  legal  cruelty.  Such  consequences,  to  be  the 
subject  of  legal  redress,  must  emanate  from  bodily  ill  treat- 
ment, or  threats  of  the  same.  Such  I  apprehend  to  be  the  clear 
line  of  distinction  drawn  by  all  the  authorities.  ... 
Mental  anxiety,  excitement,  bodily  illness,  though  occasioned 
to  the  wife  by  the  conduct  of  the  husband,  do  not  constitute 
cruelty,  except  such  conduct  was  accompanied  with  violence 
or  threats  of  violence." 
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In  Barrere  v.  Barrere,  4  Johns.  Ch.  187,  189  (1819),  Kent, 
Ch.,  after  reciting  the  facts,  says:  "There  can  be  no  doubt  that 
these  acts  of  bodily  violence  and  harm  amount  to  that  cruelty 
against  which  the  law  intended  to  reUeve.  Mere  petulance 
and  rudeness  and  salUes  of  passion  might  not  be  sufficient; 
but  a  series  of  acts  of  personal  violence,  or  danger  of  life, 
limb,  or  health,  have  always  been  held  sufficient  groimd  for  a 
separation  by  the  canon  law,  which  is  the  law  of  England  upon 
this  subject.  Though  a  personal  assault  and  battery,  or  a 
just  apprehension  of  bodily  hurt,  may  be  groimd  for  this 
species  of  divorce,  yet  it  must  be  obvious  to  every  man  of  re- 
flection that  much  caution  and  discrimination  ought  to  be 
used  on  this  subject.  The  sHghtest  assault  or  touch  in  anger 
would  not  surely,  in  ordinary  cases,  justify  such  a  grave  and 
momentous  decision." 

"The  cruelty  which  entitles  the  injured  party  to  a  divorce 
consists  in  that  kind  of  conduct  which  endangers  the  life  or 
health  of  the  complainant,  and  renders  cohabitation  vmsafe.  If 
the  charges  in  this  bill  are  true;  if  this  defendant  permits  her 
passions  so  far  to  usurp  the  throne  of  reason  as  to  allow  her  to 
.  .  .  commit  personal  violence  upon  her  husband  in  his 
sleep,  ...  to  threaten  his  destruction  by  poison  and  even 
to  go  so  far  as  to  procure  a  deadly  drug  for  that  purpose,  not 
only  his  health,  but  even  his  life,  is  in  actual  danger  from  her 
violence. "  Perry  v.  Perry,  2  Paige,  501-503  (1831).  "  It  is  true, 
that  to  constitute  smritia  known  to  the  civil  law,  ...  it 
is  not  necessary  there  should  be  an  inffiction  of  bodily  injury, 
or  any  act  of  personal  violence  committed.  It  is  sufficient  if 
there  be  a  series  of  unkind  treatment  accompanied  by  words  of 
menace  creating  a  reasonable  apprehension  that  bodily  injury 
may  result  to  the  wife  unless  prevented.  ...  It  [cruelty] 
must  be  actual  personal  violence,  menaces  or  threats,  creating 
reasonable  apprehension  of  bodily  harm."  Mason  v.  Mason, 
1  Edw.  Ch.  278,  291,  292  (1832).  The  courts  of  Massachusetts 
held  substantially  the  same  doctrine.  Hill  v.  HiU,  2  Mass.  150 
(1806);  Warren  v.  Warren,  3  Mass.  321  (1807);  French  v. 
French,  4  Mass.  587  (1808). 

The  question  what  constitutes  extreme  cruelty  first  came 
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before  this  court  in  1834,  in  Harratt  «;.  Harratt,  7  N.  H.  196. 
The  evidence  proved  that  the  defendant  had  threatened  to  take 
the  plaintiff's  Ufe,  had  treated  her  harshly  and  with  neglect  in 
sickness,  and  had  ceased  to  provide  for  her  support;  it  also 
tended  to  show  a  reasonable  apprehension  that  cohabitation 
might  subject  the  plaintiff  to  disease.  The  court,  Parker,  J., 
after  citing  with  approval  Warren  v.  Warren,  Evans  v.  Evans, 
and  some  of  the  other  foregoing  cases,  say,  "That  cruelty  may 
be  extreme  without  blows  cannot  be  doubted;  and  we  have  no 
difficulty  in  holding  that  where  the  causes  are  grave  and 
weighty,  and  such  as  to  show  an  impossibiUty  that  the  duties  of 
the  married  life  can  be  discharged — ^when  violence  is  menaced, 
and  there  is  reasonable  apprehension  of  danger  to  life,  limb,  or 
health — ^the  case  comes  within  our  statute,  and  that  the  court 
ought  not  to  wait  until  the  hvu-t  is  actually  done.  There  has 
been  more  doubt  whether  the  case  before  us,  on  the  facts  in 
evidence,  comes  clearly  within  the  principle.  The  evidence, 
however,  shows  that  the  fife  of  the  libelant  has  been  threatened, 
and  we  cannot  say  that  there  is  no  probabiUty  that  violence 
will  be  resorted  to;  and  as  there  is  further  evidence  of  harsh 
treatment  and  neglect,  and  of  circumstances  tending  to  show 
that  cohabitation  would  be  attended  with  danger  to  the  health 
of  the  hbelant,  the  court  is  of  opinion  that  all  these  circum- 
stances combined  bring  the  case  within  the  statute."  In  Poor 
V.  Poor,  8  N.  H.  307,  315,  316,  decided  in  1836,  Richardson,  C. 
J.,  says:  "What,  then,  is  extreme  cruelty?  It  is  not  mere  aus- 
terity of  temper,  petulance  of  manners,  rudeness  of  language,  a 
want  of  civil  attention,  or  even  occasional  sallies  of  temper,  if 
there  be  no  threat  of  bodily  harm.  ...  In  the  judgment 
of  law,  any  willful  misconduct  of  the  husband  which  endangers 
the  life  or  health  of  the  wife,  which  exposes  her  to  bodily  hazard 
and  intolerable  hardship  and  renders  cohabitation  unsafe,  is 
extreme  cruelty.  And  in  order  to  amount  to  such  cruelty  it  is 
not  necessary  that  there  should  be  many  acts.  Whenever  force 
and  violence,  preceded  by  deliberate  insult  and  abuse,  have 
been  once  wantonly  and  without  provocation  used,  the  wife  can 
hardly  be  considered  safe." 

To  constitute  extreme  cruelty,  direct  bodily  injury,  actual  or 
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-threatened,  was  essential.  Threats  of  personal  violence,  unless 
of  such  a  character  as  to  create  "  in  a  mind  of  ordinary  firmness ' ' 
a  reasonable  apprehension  that  they  might  be  executed,  were 
not  legal  cruelty.  To  the  exceptionally  sensitive  and  timid 
Vi  ife,  put  in  actual  and  constant  fear  of  limb  or  Mfe  by  conduct 
not  calculated  to  have  that  effect  on  a  person  of  normal  and 
ordinary  sensibiUty,  the  law  of  divorce  afforded  no  reUef .  The 
infliction  of  mere  mental  pain,  however  seriously  it  might  injure 
health  or  endanger  reason,  was  not  legal  cruelty.  A  husband 
might  violate  all  the  proprieties  and  decencies  of  social  life;  he 
might  call  "his  virtuous  wife  a  strumpet,  saying  so  not  to  her- 
self alone,  but  before  everybody,"  although  "as  far  as  suffering 
was  concerned  he  had  better  kick  her"  (Paterson  v.  Paterson,  3 
H.  L.  Ca.  308,  313);  he  might  bring  prostitutes  into  his  fairiily 
and  seat  them  at  his  table, — make  his  house  a  brothel, — and 
the  law,  if  it  would  justify  the  wife  in  leaving  him,  afforded  her 

no  other  remedy.   For  such  conduct  as  that  described  in  W 

V.  W ,  141  Mass.  495,  and  the  injury  caused  to  "her  health 

by  its  effect  upon  her  feelings,"  the  wife  was  then,  in  New 
Hampshire,  as  she  is  now  in  Massachusetts,  remediless.  Con- 
stant, inniunerable,  and  nameless  indignities  of  speech  and  ac- 
tion, each  possibly  petty  in  itself,  might  cause  mental  anguish 
less  endurable,  more  hurtful  to  physical  well-being,  and  more 
likely  to  overturn  reason,  than  any  degree  of  pain  produced  by 
blows;  they  might  make  life  intolerable  and  death  welcome,  yet 
they  were  not  legal  cruelty.  The  sufferer's  only  remedy  was ' '  by 
prudent  resistance,"  and  "by  calling  in  the  succours  of  reUgion 
and  the  consolations  of  friends." 

In  consideration  of  this  state  of  the  law,  the  legislature,  in 
1840,  enacted  that  "divorces  .  .  .  shall  be  decreed  in 
favor  of  the  innocent  party  .  .  .  when  either  party  shall 
so  treat  the  other  as  seriously  to  injure  health  or  endanger 
reason."  Laws  1840,  c.  573,  sec.  1.  This  provision  in  sub- 
stantially the  same  language  has  ever  since  remained  in  force. 
Rev.  Stats,  c.  148,  sec.  3.  In  the  revision  of  1867  it  was  ver- 
bally modified  to  read  as  follows:  a  divorce  .  .  .  shall  be 
decreed  ...  V.  "When  either  party  has  so  treated  the 
other  as  seriously  to  injure  health.    VL   When  either  party  has 
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SO  treated  the  other  as  seriously  to  endanger  reason.  Gen. 
Stats,  c.  163,  sec.  3;  G.  L.  c.  182,  sec.  3.  The  provision  is  to  be 
construed  in  view  of  the  mischief  it  sought  to  cure.  It  was 
intended  to  provide  for  a  divorce  of  the  parties  in  cases  of  the 
character  referred  to,  where  the  conduct  complained  of  did  not 
fall  within  the  established  definition  of  extreme  cruelty.  It  gave 
by  legislation  the  rehef  which  the  Enghsh  courts,  pressed  by  the 
weight  of  the  same  considerations,  have  gone  far  to  afford 
(Paterson  v.  Paterson,  3  H.  L.  Ca.  308,  318,  319,  325-329  [1849]; 
Kelly  V.  Kelly,  L.  R.  2  P.;  &  D.  31  [1869];  Mytton  v.  Mytton,  11 
P.  D.  141  [1886],  and  Bish.  Mar.  &  Div.  [4th  ed.],  sec.  722,  n), 
and  which  the  courts  of  some  jurisdictions  under  hke  pressure 
have  afforded  by  a  more  Uberal  interpretation  of  the  term 
"cruelty."  Butler  v.  Butler,  1  Par.  Eq.  Gas.  329;  Powelson  v. 
Powelson,  22  Gal.  358;  Latham  v.  Latham,  30  Grat.  307;  Gole 
V.  Gole,  23  Iowa,  433;  Gholston  v.  Gholston,  31  Ga.  625;  Pahner 
V.  Pahner,  45  Mich.  150;  Garpenter  v.  Garpenter,  30  Kan.  712; 
McMahan  v.  McMahan,  9  Or.  525;  Kelly  v.  Kelly,  18  Nev.  49; 
Jones  D.  Jones,  60  Tex.  460. 

Whether  one  party  has  been  so  treated  by  the  other  as 
seriously  to  injure  health  or  endanger  reason  is  a  pm-e  question 
of  fact.  It  cannot  be  declared  as  matter  of  law  that  any  par- 
ticular treatment  may  not  have  that  effect.  The  gist  of  these 
causes  of  divorce  is  the  injury  to  health  and  the  danger  to 
reason.  Gonduct  which  to  a  serious  extent  produces  either, 
though  not  intended  to  have  such  a  result, — though  it  be 
"purely  self-regarding,"  and  not  "directed  towards"  or 
"forced  even  upon  the  knowledge  of"  the  other  party  "other- 
wise than  by  the  usual  intimacy  of  matrimony"  (W v. 

W — — ;  141  Mass.  495,  496), — is  a  cause  of  divorce.  Any  be- 
havior of  one  party  which  affects  the  other  physically  or  men- 
tally is  treatment  within  the  meaning  of  the  statute.  A  nar- 
rower sense  cannot  be  given  to  the  language  used  without  ignor- 
ing the  extent  of  the  evil  to  be  cured,  and  depriving  a  large 
proportion  of  those  who  suffer  from  it  of  the  protection,  and 
legislation  was  to  make  the  remedy  coextensive  with  the  mis- 
chief. A  malevolent  motive  in  the  party  complained  of  need 
not  be  shown.    Divorce  is  not  punishment  of  the  offender,  but 
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relief  to  the  sufferer.  Whether  the  behavior  proved  is  a  suffi- 
cient ground  of  divorce  depends  on  the  question  whether  it  has 
seriously  injured  health  or  endangered  reason.  This  is  the  sole 
test.  The  question  is  not  whether  the  treatment  reasonably 
ought,  or  could  reasonably  be  expected,  seriously  to  injure  the 
health  or  endanger  the  reason  of  a  person  of  ordinary  intelli- 
gence and  nafental  strength,  but  whether  it  has,  in  fact,  had  that 
effect  upon  the  health  or  reason  of  the  person  complaining.  A 
course  of  conduct  which  would  drive  one  person  crazy,  might 
have  no  effect  on,  or  might  even  be  grateful  to,  another  and  per- 
haps more  sensible  or  less  sensitive  person;  but  he  or  she  whose 
reason  is  imperilled  by  it  is  not,  therefore,  to  be  compelled  to 
endure  the  treatment.  That  the  conduct  complained  of  is  in 
itself  innocent,  or  even  laudable,  and  is  pursued  from  a  sense  of 
duty,  does  not  afford  a  sufficient  reason  for  requiring  the  party 
injured  by  it  to  submit  to  the  destruction  of  health,  reason,  and 
life.  The  abstract  reasonableness  of  the  treatment,  or  its  effect 
upon  reasonable  persons  of  ordinary  firmness,  does  not  enter 
into  the  question.  If  it  did,  the  redress  intended  by  the  statute 
could  not  in  many  cases  be  obtained.  The  provision  was  de- 
signed for  the  benefit  of  the  sensitive — -not  excepting  the  ab- 
normally sensitive — ^and  not  for  the  insensible  and  apathetic, 
whom  nothing  but  blows  can  affect.  It  was  intended  to  reach 
and  provide  relief  in  a  class  of  cases  where  extreme  cruelty  as 
defined  by  law  cannot  be  established — cases,  among  others,  of 
slow  and  continuous  mental  torture,  destructive  of  health  or 
reason,  and  caused  by  conduct  not  necessarily  wrongful, 
possibly  even  praiseworthy,  in  itself,  and  made  a  cause  of  di- 
vorce only  because  of  its  effect  upon  an  abnormally  sensitive 
mind. 

The  injury,  and  in  greater  part  the  suffering,  caused  by  acts 
tending  to  the  destruction  of  health  or  reason  may  not  depend 
upon  the  intention  with  which  they  are  done.  Whether  they 
are  done  with  or  without  maUce,  they  may  be  in  their  effect 
equally  hurtful  and  destructive.  In  the  judgment  of  the  legis- 
lature, it  is  better  that  the  marital  relation  be  dissolved,  than 
that  by  its  continuance  the  health  or  reason  of  either  party  be 
destroyed.    Whether  the  legislation  is  wise  or  unwise  is  a  ques- 
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tion  upon  which  opinions  may  differ;  but  with  it  the  court  has 
no  concern.  Its  duty  is  to  enforce  the  law  as  it  is  found  to  be. 
To  hold  that  to  warrant  a  divorce  treatment  seriously  en- 
dangering health  or  reason  must  be  willful,  mahcious,  or 
malevolent,  would  repeal  the  statute. 

It  is  foimd  that  the  defendant's  conduct  has  seriously  injured 
the  plaintiff's  health,  and  the  court  cannot  say  that  the  finding 
is  not  warranted  by  the  evidence.  Jones  v.  Jones,  62  N.  H.  463, 
467. 

Divorce  granted. 

Smith,  J.,  did  not  sit;  the  others  concurred.^ 

1  In  Brown  v.  Brown,  129  Ga.  246,  it  was  held  that  intent  to  injure  is  a 
necessary  element;  and  this  element  was  regarded  as  relevant  in  Ennis  v. 
Ennis,  92  la.  107.  For  acts  of  cruelty,  other  than  physical,  see  notes  in  18 
L.  R.  A.  (N.  S.)  300;  13  L.  R.  A.  (N.  S.)  224;  12  L.  R.  A.  (N.  S.)  820;  2  L.  R. 
A.  (N.  S.)  669. 

Incompatibility.  "If  a  married  couple,  through  infirmities  of  temper 
leading  to  continual  bickering,  altercations  and  nagging,  cannot  and  do  not 
wish  to  live  together,  the  door  is  open  for  them  to  separate.  But  a  separation 
by  judgment  of  this  court,  which  relieves  the  wife  from  all  marital  obligations 
except  chastity  and  continues  the  husband's  obligation  to  support,  can  be 
obtained  only  for  the  causes  specified  in  the  statute,  and  these  are  cruel  and 
inhuman  treatment,  or  such  conduct  on  the  part  of  the  defendant  towards 
the  plaintiff  as  renders  it  unsafe  and  improper  for  the  former  to  cohabit  with 
the  latter,  or  abandonment,  or,  when  the  wife  is  plaintiff,  the  neglect  or  re- 
fusal of  the  defendant  to  provide  for  her.  (Code  Civ.  Proc,  §§  1762,  et  seq.) 
However  impossible  it  may  appear  to  reconcile  the  parties,  however  improb- 
able that  they  can  ever  live  together  with  comfort,  yet  a  decree  canrot  be 
pronounced  unless  one  or  more  of  the  statutory  causes  is  established  by 
evidence.  Squabbles,  wordy  altercations,  unkind  and  exasperating  or  even 
insulting  words  used  in  the  heat  of  passion  fanned  by  bickerings,  do  not 
constitute  cruel  and  inhuman  treatment.  Unfortunately  for  our  weak  nature, 
these  things  are  very  human.  Nor  do  these  things  constitute  conduct  which 
renders  it  unsafe  or  improper  to  live  together.  Incompatibility  of  temper  is 
not  a  cause  either  for  divorce  or  separation  under  our  law."  Umbach  v. 
Umbach,  183  N.  Y.  App.  Div.  495. 
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Desertion 

WATSON  V.  WATSON 
28  Atl.  Rep.  467— 1894 
{New  Jersey  Chancery) 

Suit  by  George  E.  Watson  against  Mary  L.  Watson  for 
divorcfe.  On  exceptions  to  master's  report,  advising  that  the 
petition  be  dismissed.  Exceptions  overruled,  and  petition  dis- 
missed. 

McGiLL,  Ch.  The  petitioner  and  the  defendant  were  married 
in  1871,  and  from  that  time  imtil  1890  lived  together  as  husband 
and  wife.  In  April,  1890,  upon  the  occasion  of  a  disagreement, 
at  which  the  husband,  as  he  says,  merely  scolded  her,  the  wife 
withdrew  from  his"  bed,  and  declared  that  she  would  never 
occupy  it  with  him  again.  She  thereupon  removed  to  the  front 
or  sitting  room  of  the  two  apartments  they  occupied  in  a  board- 
ing house,  locked  the  door  between  the  apartments,  and  made 
her  bedroom  there  until  July,  1892,  when  she  took  board  at 
another  place.  1  find  that  during  the  time  in  question,  although 
the  conmiimications  between  the  husband  and  wife  were  rude 
and  severely  constrained,  they  nevertheless  admitted  of  in- 
direct consultations  concerning  the  needs,  comfort,  and  wel- 
fare of  their  two  daughters,  who  were  away  at  school.  The 
wife  also  cared  for  their  rooms  and  linen,  and  the  husband 
gave  her  money  for  her  wants,  and  paid  her  board.  They  ap- 
peared at  meals  at  the  same  time,  and  at  the  same  table,  so  that 
their  disagreement  did  not  manifest  itself  to  other  boarders  in 
the  house.  The  petition  was  filed  early  in  the  year  1893,  and 
alleges,  as  groiind  for  divorce,  a  willful,  continued  and  obsti- 
nate desertion  by  the  husband  for  two  years.  To  cover  that 
statutory  period,  the  petitioner  seeks  to  include  a  portion  of 
the  time  prior  to  July,  1892,  and  hence  the  question  is  pre- 
sented whether  the  withdrawal  of  a  wife  from  sexual  inter- 
course with  her  husband,  assuming  that  there  was  no  just  cause 
for  the  withdrawal,  alone  constitutes  "desertion,"  within  the 
meaning  of  the  statute. 
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A  single  word  as  to  a  suggestion  of  acquiescence  on  the  part 
of  the  petitioner.  It  does  not  appear  that  he,  with  detenhined 
earnestness,  ever  sought  the  restoration  of  his  marital  rights. 
He  appears  rather  to  have  submitted  to  the  position  in  which 
his  wife's  determination  placed  him,  acting  as  one  who,  for 
cause,  acquiesces  in  the  justness  of  a  decision  against  him, 
basing  whatever  feeble  effort  he  may  have  made  in  that  direc- 
tion upon  consideration  for  their  children.  Upon  her  part, 
on  the  contrary,  the  attitude  appears  to  be  one  of  distress,  and 
yet,  filled  with  consciousness  of  power  which  the  right  gives, 
she  fearlessly  demands  her  support  from  hitn.  I  think,  how- 
ever, that  this  appearance  of  acquiescence  of  the  husband  rests 
too  largely  upon  inference  and  conjecture  to  be  made  the  basis 
of  a  decision.  I  prefer  to  assume  that  there  was  no  acquies- 
cence and  to  meet  the  question  first  stated.  I  have  read  with 
interest  the  elaborate  argument  of  Mr.  Bishop,  in  his  work  on 
Marriage,  Divorce,  and  Separation  (volume  2,  sec.  1676,  et  seq.), 
in  favor  of  an  affirmative  answer  to  this  question  as  the  "better 
opinion,"  but  I  am  unwilling  to  accept  it  as  the  true  construc- 
tion of  our  statute.  The  word  "desertion,"  I  think,  is  used  in 
the  sense  of  "abandon,"  to  the  extent  that  the  deserted  party 
must  be  deprived  of  all  real  companionship  and  every  sub- 
stantial duty  which  the  other  owes  to  him  or  her.  It  would, 
I  think,  degrade  the  marriage  relation  to  hold  that  it  is  aban- 
doned when  sexual  intercom-se  only  ceases.  The  lawfulness  of 
that  intercourse  is  perhaps  a  prominent  and  distinguishing 
feature  of  married  life,  but  it  is  not  the  sum  and  aU  of  it.  The 
higher  sentiment  and  duty  of  unity  of  life,  interest,  sympathy, 
and  companionship  have  an  important  place  in  it,  and  the 
thousand  ministrations  to  the  physical  comforts  of  the  twain, 
by  each  in  his  or  her  sphere,  in  consideration  of  the  marriage 
obhgation,  and  without  ceaseless  thought  of  pecuniary  rec- 
ompense, fills  it  up.  These  latter  factors  may  possibly,  to 
some  extent,  exist  in  other  relations  of  life,  but  not  in  complete- 
ness. They  are  all  necessary  to  the  perfect  marriage  relation. 
My  opinion  is  that  our  statute  means  that  divorce  may  be  had 
when  substantially  all  of  these  duties  and  amenities  shall  have 
been  abandoned  by  the  guilty  party,  willfully,  continuedly, 
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and  obstinately,  for  two  years,  and  not  until  then.  In  other 
words,  the  desertion  must  be  complete,  not  partial;  and,  when 
the  party  accused  remains  in  discharge  of  any  duties  which 
arise  in  value  above  mere  pretence  and  form,  the  desertion 
which  the  statute  contemplates  does  not  exist.  This  I  under- 
stand to  be  the  meaning  accorded  to  the  word  "desertion"  in 
the  statute  of  Massachusetts.  Southwick  v.  Southwick,  97 
Mass.  327;  Magrath  v.  Magrath,  103  Mass.  577;  Cowles  v. 
Cowles,  112  Mass.  298.  In  the  present  case,  I  find  that,  within 
two  years  prior  to  the  filing  of  the  bill,  the  defendant  did  re- 
main with  her  husband,  in  the  discharge  of,  at  least,  a  substan- 
tial portion  of  her  duty  to  him.  I  will  sustain  the  master  in 
his  conclusion,  and  dismiss  the  petition.^ 

WOLVERTON,  C.  J.,  IN  OGILVIE  v.  OGILVIE 

37  Ore.  171.— 1900 

It  may  be  predicated  of  the  statute  that  the  desertion  must 
continue  for  the  period  of  one  year, — that  is  to  say,  the  act  is 
continuing  in  its  nature, — and,  if  suspended  in  the  meanwhile 
by  reconciliation  or  by  the  repentance  of  the  party  at  fault, 
with  a  proper  and  sincere  effort  towards  reconciliation,  mani- 
festing a  purpose  to  return  and  again  resume  the  marital  re- 
lations, then  the  desertion  is  at  an  end.  If  the  parties  separated 
by  mutual  consent  and  understanding,  then  there  is  no  deser- 
tion, because  of  the  consent  to  the  existing  relations.  So,  if 
there  is  wiUful  desertion  without  cause,  and  the  party  in  fault 
in  good  faith  seeks  a  reconciliation,  and  the  other  party  repels 

1  By  the  great  weight  of  authority,  denial  of  sexual  intercourse  does  not 
constitute  desertion  (see  note  14  L.  R.  A.  685).  Of  the  cases  cited  to  support 
the  argument  that  it  does,  the  court,  in  Fritz  v.  Fritz,  138  111.  436,  says:  "The 
cases  favoring  it,  to  which  we  have  been  referred,  are  Heermance  v.  James,  47 
Barb.  (N.  Y.)  120;  Fishli  v.  Fishli,  2  Litt.  (Ky.)  337;  Sisemore  v.  Sisemore,  17 
Ore.  542.  In  no  one  of  these  cases  did  the  question  fairly  arise,  whether  the 
neglect  of  this  one  of  the  matrimonial  duties,  without  the  neglect  of  any  other 
of  such  duties,  by  itself  constituted  wilful  desertion."  But  in  Synge  v.  Synge, 
[1900]  Prob.  180  (affirmed,  [1901]  Prob.  317)  it  is  said  that  refusal  by  the 
wife  to  live  with  her  husband,  except  he  agree  to  forbear  his  right  of  marital 
intercourse,  amounts  to  desertion. 
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it  without  other  cause  for  continuing  the  separation,  he  thereby 
assents  to  the  prevailing  condition.  What  is  more,  he  is  him- 
self put  in  the  fault,  and  is  guilty  of  desertion,  such  asTviU  con- 
stitute a  cause  for  divorce  against  him.  Crow  v.  Crow,  23  Ala. 
583.  The  rule  is  well  stated  and  illustrated  by  Mr.  Justice 
Bailey,  in  Albee  v.  Albee,  141  111.  550,  under  a  statute  making 
two  years'  desertion  a  cause  of  divorce.  The  case  is  so  apt  that 
we  may  be  pardoned  if  we  quote  somewhat  at  length:  "How- 
ever willful  the  desertion  may  be,  and  however  destitute  of  rea- 
sonable cause,  it  is  no  groimd  for  divorce,  \mless  it  is  continued 
for  two  years.  At  any  time  during  that  period  the  offending 
party  has  an  undoubted  right  to  put  an  end  to  it,  and  if  that 
is  done  no  cause  of  divorce  has  arisen.  If  at  any  time  during 
the  two  years  the  party  guilty  of  the  desertion,  in  good  faith 
and  with  an  honest  intention  to  resume  marital  relations,  re- 
turns, ot  offers  to  return,  to  the  deserted  husband  or  wife,  the 
continuity  of  the  desertion  is  broken.  Nor  can  the  deserted 
party  prevent  this  by  refusing  to  receive  back  and  to  resume 
marital  relations  with  the  one  guilty  of  desertion.  He  or  she 
cannot,  because  the  other  has  taken  a  position,  however  will- 
ful or  causeless  it  may  have  been,  hold  him  or  her  to  it.  For  the 
two  years  the  door  for  repentance  and  retimi  must  be  kept  open, 
and,  if  it  is  closed  and  barred  when  an  offer  to  returii  is  made 
in  good  faith,  not  only  is  the  desertion  terminated,  but  the  cir- 
cimistances  may  be  such  as  to  reverse  the  legal  attitude  of  the 
parties,  and  constitute  the  party  originally  offended  against, 
from  that  time  forth,  the  offender."  Nor  has  the  husband,  as 
declared  by  Mr.  Vice  Chancellor  Van  Fleet  in  Newing  v.  New- 
ing,  45  N.  J.  Eq.  498,  a  "right  to  require  his  wife,  even  when 
she  is  in  the  wrong,  to  crawl  back  to  him.  It  is  his  duty  .to  take 
her  back  upon  such  terms  as  will  permit  her  to  preserve  her 
self-respect."  The  husband,  however,  is  not  called  upon,  where 
the  wife  has  willfully  deserted  him,  to  make  overtures  to  her, 
or  to  entreat  her  to  return,  upon  pain  of  having  his  silence  con- 
strued as  a  consent  to  her  separation  from  him.  Closely  allied 
to  this  thought  is  another,  which  is  that  the  relationship  could 
not  be  changed  by  an  inquiry  as  to  what  he  might  have  done 
if  his  wife  had  made  proper  overtures  for  reconciliation.    Such 
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an  inquiry  is  speculative  and  conjectural,  and  is  not  a  suitable 
test  of  the  husband's  purpose.  "No  person  knows  what  he 
would  have  done  under  conditions  in  which  he  was  never 
placed."  Monteath  v.  Monteath,  51  111.  App.  126.  Mr.  Jus- 
tice Holmes  has  covered  both  phases  of  the  question  in  Ford  v. 
Ford,  143  Mass.  577,  wherein  he  says:  "When  one  party  ter- 
minates the  cohabitation  by  desertion,  the  other  is  not  bound  to 
take  any  steps  to  restore  it.  If  he  remains  silent  until  he  files 
his  hbel,  his  silence  does  not  take  away  his  right  to  a  decree. 
Conduct  which  in  itself  is  proper  cannot  be  made  improper 
by  inquiring  what  he  would  have  done  in  an  event  which  did 
not  happen.  The  mode  of  testing  that  was  for  the  wife  to 
offer  to  return.  A  tender  under  a  contract  would  not  be  ex- 
cused by  the  contractee's  subsequent  admission  that  he  would 
not  have  accepted  it  if  made,  provided  he  had  done  no  overt 
act  or  waiver.  In  general,  a  person  does  not  lose  rights  which  he 
may  lawfully  renounce  until  he  has  renounced  them  by  an 
overt  act."  There  are  authorities  which  seem  to  impose  a 
larger  duty  upon  the  husband,  and  require  him  to  seek  the 
wife,  and  entreat  or  make  some  especial  effort  to  induce  her  to 
return.  See  Newing  v.  Newing,  supra;  Herold  v.  Herold  (N.  J. 
Ch.),  20  Atl.  375;  Wright  v.  Wright,  80  Mich.  572.  But  it  is 
doubtful  whether  these  authorities  go  to  the  extent  of  holding 
that  such  advances  should  be  made  where  the  husband  is 
entirely  blameless  for  his  wife's  acts.  The  whole  doctrine 
seems  to  be  well  stated  in  Herold  v.  Herold,  supra,  as  follows: 
"It  is  abundantly  established  that  a  husband  who,  not  being 
blameless  for  the  act,  makes  no  effort  to  prevent  his  desertion 
by  his  wife,  and  appears  to  acquiesce  in  and  be  satisfied  with 
its  continuation,  cannot  appeal  successfully  to  the  court  for 
a  divorce  on  the  groxind  of  desertion."  Again,  it  is  a  question 
for  the  com-t  to  determine,  under  the  circumstances  of  the  case, 
whether  the  offer  to  return  and  renew  the  cohabitation  is  made 
in  sincerity,  and  with  a  bona  fide  intention  to  renew  the  marital 
duty.    McClurg's  Appeal,  66  Pa.  St.  366.' 

1  See  note,  39  L.  R.  A.  (N.  S.)  1118,  on  "Effort  by  one  spouse  to  induce  the 
other  to  return  home,  as  a  condition  of  desertion." 
The  New  York  statute  (Code  Civ.  Pro.,  §  1762)  does  not  prescribe  that  the  - 
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Imprisonment 

LEONARD  V.  LEONARD 

151  Mass.  151.-1890 

C.  Allen,  J.  The  libellant  seeks  a  divorce  from  her  hus- 
band on  the  ground  that  he  has  been  sentenced  to  imprison- 
ment at  hard  labor  in  the  state  prison  at  Waupun,  Wisconsin, 
for  a  term  of  seven  years  and  six  months;  and  the  question 
presented  to  us  is  whether  such  a  sentence  passed  in  another 
state  is  a  good  cause  of  divorce  here.  The  Pub.  Sts.  c.  146, 
sec.  2,  provide  that  a  divorce  may  be  decreed  "when  either 
party  has  been  sentenced  to  confinement  at  hard  labor  for  life 
or  for  five  years  or  more  in  the  state  prison,  or  in  a  jail  or  house 
of  correction."  The  first  statute  in  this  commonwealth  mak- 
ing a  sentence  to  imprisonment  a  cause  of  divorce  was  the  Rev. 
Sts.  c.  76,  sec.  5,  where  the  language  is  substantially  the  same 

desertion  must  be  for  any  designated  period.  In  Uhlmann  v.  Uhlmann,  17 
Abb.  N.  C.  236  (N.  Y.  Com.  PI.  &  Super.  Ct.)  the  Court  says :  "  It  seems  to  me 
that  to  constitute  an  abandonment  under  the  statute  two  elements  are 
necessary.  One  is  a  final  departure  with  the  intention  not  to  return.  .  .  . 
The  next  essential  fact  I  think  is,  that  there  should  be  no  sufficient  reason  for 
leaving.  ...  It  is  scarcely  necessary  to  add  that  the  other  party  must 
not  consent  to  the  act  of  leaving.  .  .  .  The  test  seems  to  be  to  determine 
the  intent  at  the  time  of  departure,  for  if  the  desertion  be  in  itself  complete,  a 
subsequent  offer  to  return  will  not  avail,  as  the  deserted  party  has  a  legal 
right  of  which  he  cannot  be  deprived  without  his  concurrence.  This  was  so 
held  in  England  after  the  period  of  two  years  had  elapsed  (there  required), 
but  the  principle  would  seem  to  be  the  same  in  the  Npw  York  statute,  where 
no  time  is  required  (Cargill  v.  Cargill,  1  Sw.  &  Tr.  235)."  See  also  Williams 
V.  Williams,  130  N.  Y.  193. 

Danforth  v.  Danforth,  88  Me.  120:  "The  question  is  this:  If  a  wife  deserts 
her  husband,  and  remains  away  from  him  for  three  consecutive  years,  and, 
during  all  that  time,  continuously  and  unreasonably  refuses  to  return, 
will  the  fact  that,  within  the  three  years,  her  husband  once  visited  her  and 
occupied  the  same  bed  with  her  for  two  or  three  nights,  necessarily  inter- 
rupt the  desertion  and  bar  his  right  to  a  divorce  for  that  cause?  We  think 
not.  .  .  .  Such  a  visit  is  not  illegal  or  improper.  On  the  contrary,  it  has 
often  been  held  to  be  the  duty  of  the  husband  to  visit  his  absent  wife,  and  tO 
endeavor  by  all  proper  rneans  to  effect  a  reconciliation," 
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as  that  quoted  above,  except  that  the  term  required  is  seven 
years  or  more.  Desertion  was  not  made  a  cause  of  divorce  till 
afterwards,  by  the  St.  of  1838,  c.  126,  and  it  is,  therefore,  ap- 
parent that  the  sentence  of  imprisonment  was  not  deemed 
merely  to  be  substantially  equivalent  to  a  desertion.  It  im- 
ported an  offence,  the  nature  of  which  was  known  to  the  legis- 
lature. Imprisonment  elsewhere  might  be  for  a  cause  punish- 
able here  for  a  less  term,  or  possibly  not  punishable  here  at  all. 
The  term  "the  state  prison,"  when  used  without  further  de- 
scription in  the  Revised  Statutes,  as  well  as  in  the  more  recent 
legislation,  means  the  state  prison  of  this  commonwealth. 
Beard  v.  Boston,  [151  Mass.]  96.  No  instance  to  the  contrary 
has  been  cited  to  us,  and  we  do  not  now  recall  any.  If  a  state 
prison  elsewhere  was  intended,  it  would  be  natural  to  say  so  in 
distinct  language,  as  in  the  Rev.  Sts.  c.  144,  sec.  34.  A  sen- 
tence to  imprisonment  elsewhere  is  not  included  as  a  cause  of 
divorce,  within  the  meaning  of  the  Pub.  Sts.  c.  146,  sec.  2. 
Martin  v.  Martin,  47  N.  H.  52,  53. 
Libel  dismissed.^ 

Condonation 

ALEXANDRE  v.  ALEXANDRE 
2  Pro.  &  Div.  (Eng.)  164.— 1870 

This  was  a  petition  by  a  husband  for  the  dissolution  of  his 
marriage  on  the  ground  of  his  wife's  adultery  with  some  per- 
sons unknown. 

It  was  proved  on  the  hearing  of  the  petition  that  the  parties 
were  married  in  Jersey  on  the  26th  of  January,  1856,  that  they 
afterwards  cohabited  in  Jersey  for  a  short  time,  that  they  then 
separated,  and  that  in  October,  1860,  during  the  separation, 
the  respondent  had  given  birth  to  a  child  of  which  the  peti- 
tioner was  not  the  father,  that  the  respondent  had  been  guilty 
of  adultery  in  London  subsequent  to  the  birth  of  the  child, 

•  See  31  L.  R.  A.  515,  for  extended  note  upon  the  effect,  upon  the 
marriage  relation,  of  a  conviction  and  sentence  of  either  the  husband  or  wife. 
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and  that  in  the  months  of  March  and  April,  1868,  subsequent 
to  the  date  of  such  adultery,  the  petitioner  and  the  respondent 
had  resumed  cohabitation  and  had  lived  together  for  a  few 
weeks  in  lodgings  in  London.  The  respondent  was  examined 
as  a  witness  on  behalf  of  the  Queen's  Proctor,  and  she  stated 
that  before  she  returned  to  cohabitation  in  March,  1868,  she 
confessed  to  the  petitioner  that  she  had  given  birth  to  an  il- 
legitimate child  during  the  separation,  and  that  he  received 
her  with  a  full  knowledge  of  that  fact,  and  allowed  the  child 
to  hve  with  them  in  their  lodgings.  She  admitted,  however, 
that  she  did  not  disclose  to  him  any  other  acts  of  adultery  of 
which  she  had  been  guilty  during  the  separation. 

The  Judge  Ordinaey.     .     .     . 

As  regards  the  adultery  which  resulted  in  the  birth  of  the 
child,  I  think  the  facts  now  disclosed  are  a  complete  answer 
to  the  petitioner's  claim  for  a  decree,  because  he  condoned  it. 
But  there  is  another  charge  of  adultery,  which  was  established 
on  the  first  hearing,  and  which  is  not  only  not  refuted  now, 
but  is  really  supported  by  what  the  respondent  has  told  us. 
In  the  eighth  paragraph  of  his  petition  he  alleges  that  from 
the  month  of  September,  1867,  till  the  month  of  March,  1868, 
she  committed  adultery  with  divers  men,  on  divers  occasions. 
And  then  he  goes  on  to  allege  "That  she  hved  as  a  prostitute 
at  No.  7  Buckingham  Place."  At  the  trial  he  proved  that 
charge  by  a  poUceman,  who  said  that  he  saw  this  woman  take 
men  home  to  her  house  at  night,  on  more  than  one  occasion. 
When  she  was  in  the  witness  box  she  refused  to  answer  cate- 
gorically as  to  all  that  she  did  at  Buckingham  Place;  but  with 
very  great  truth,  as  it  seems  to  me,  she  acknowledged  that  sub- 
sequently to  the  birth  of  the  child  she  had  been  guilty  of  adul- 
tery, although  she  denied  that  she  had  led  the  sort  of  life  im- 
puted to  her;  and  I  am  the  more  inclined  to  believe  her  in  that 
portion  of  her  denial  from  the  candor  with  which  she  admitted 
the  rest  of  the  charge.  Then,  substantially,  the  charge  of  adul- 
tery at  7  Buckingham  Place  is  proved,  and  what  answer  is 
there  to  that  adultery?  It  has  never  been  condoned,  because 
the  husband  never  knew  of  it.  When  she  went  back  to  live 
with  him,  in  1868,  she  carefully  concealed  it  from  him — ^she 


372  DIVORCE   AND   SEPARATION 

was  afraid  to  tell  him.  She  told  him  of  the  child,  and  very 
possibly  one  reason  of  her  doing  so  was  that  she  was  very  anx- 
ious to  have  the  child  to  live  with  her.  But  whether  that  was 
her  reason  or  not,  she  admitted  having  committed  herself  once, 
and  having  had  a  child;  and  she  certainly  kept  back  the  life 
she  had  been  leading  in  Buckingham  Place.  It  seems  to  me, 
therefore,  that  as  there  was  no  condonation  of  the  adultery 
there  committed,  I  ought  not  to  withhold  the  decree.  At  the 
same  time,  it  was  a  most  proper  case  for  the  Queen's  Proctor 
to  investigate.  The  court  would  not  have  known  the  real  facts 
of  the  case  if  the  Queen's  Proctor  had  not  intervened;  and  the 
petitioner  has  only  himself  to  thank  for  the  intervention,  be- 
cause he  deUberately  inserted  in  the  petition  this  false  state- 
ment about  the  child.  Of  course  I  am  aware  that  evidence 
might  possibly  have  been  produced  on  his  behalf  which  might 
have  contradicted  the  evidence  now  before  the  court  on  that 
matter,  but  it  is  a  collateral  matter,  and  it  is  uxmecessary  to 
investigate  it.  It  is  sufficient  to  say  that  an  adultery  has  beeii 
proved  which  has  never  been  condoned,  and  therefore  the 
petitioner  is  entitled  to  his  decree. 
Decree  absolute  accordingly."^ 


'  Condonation  is  upon  the  implied  condition  of  future  proper  behaviour 
and  a  breach  of  the  condition  revives  the  original  right  of  divorce.  Fisher  v. 
Fisher,  93  Md.  298;  Robbins  v.  Bobbins,  100  Mass.  150. 

DivoHCE  Pkoctor.  "He  in  fact  represents  the  public  and  his  duty  is  to 
see  that  nothing  is  done  contrary  to  public  interests  in  suits  for  dissolution  or 
nullity  of  marriage.  He  is  an  officer  of  the  public  and  he  intervenes  under  the 
Matrimonial  Causes  Act,  1878.  .  .  .  Whereas  formerly  the  King's 
Proctor  was  only  allowed  to  intervene  on  the  ground  of  collusion,  he  can  now 
intervene  on  any  ground  which  is  open  to  any  member  of  the  pubUc."  Bar- 
grave-Deane,  J.,  in  Carter  v.  Carter,  [1910]  Prob.  7.  See  also  same  case,  on 
appeal  [1910],  Prob.  151;  and  generally  on  the  King's  Proctor,  16  Halsbury's 
Laws  of  England,  552.  Kansas  (1913)  and  Tennessee  (1915)enacted  divorce 
proctor  laws.  In  Kansas,  the  county  attorney  must  appear  upon  the  trial  of 
every  divorce  case  in  his  county.  Kan.  Gen.  Stat.,  rev.  1915,  §§  7,  587,  et 
seq.  The  Tennessee  act,  which  provided  for  a  divorce  proctor  in  each  county 
havii^  a  population  of  100,000  or  over,  was  sustained  as  constitutional  in 
Wilson  V.  Wilson,  134  Tenn.  697. 
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Connivance 

WILSON  V.  WILSON 
154  Mass.  194.-1891 

Libel  by  a  husband  to  obtain  a  divorce  on  the  ground  of 
adultery.  Trial  in  the  Superior  Court,  before  Lathrop,  J., 
who  found  that  the  Ubelant  was  guilty  of  connivance,  and  or- 
dered a  decree  to  be  entered  dismissing  the  libel,  and  reported 
the  case  for  the  determination  of  this  coxu-t.  If  the  evidence 
did  not  warrant  the  finding,  or  if,  as  matter  of  law,  the  order 
was  wrong,  a  new  trial  was  to  be  granted;  otherwise,  the  de- 
cree was  to  stand.  The  nature  of  the  evidence  appears  in  th^ 
opinion. 

The  case  was  submitted  on  briefs  on  March  8,  1891,  and 
afterwards,  in  June  following,  was  resubmitted  on  the  same 
briefs  to  all  the  judges. 

Morton,  J.  This  case  turns  on  the  question  whether  the 
finding  of  the  court  was  correct,  that  the  libelant  was,  upon 
the  evidence,  guilty  of  connivance. 

The  libelant  did  nothing  to  encourage  his  wife  to  commit 
adultery,  and  did  not,  directly  or  indirectly,  throw  opportuni- 
ties in  her  way.  Until  the  day  he  detected  her,  the  report  does 
not  show  that  any  unusual  or  improper  acts  had  occurred  in 
his  presence  between  her  and  any  other  man.  He  had  sus- 
pected and  had  watched  her,  but  had  not  obtained  proof  of 
her  guilt,  and  had  not,  till  the  day  he  caught  her,  had  the  as- 
sistance of  a  detective  or  police  officer.  On  that  day  he  came 
from  his  home  in  Dorchester,  and  waited,  suspecting  she  might 
come  to  Boston  also,  and  might  leave  the  Dorchester  street 
car  at  the  corner  of  Federal  and  Beach  street  in  Boston,  which 
she  did.  She  met  a  man  by  the  name  of  Andrews,  whom  there 
is  nothing  to  show  the  libelant  had  ever  seen  or  heard  of  be- 
fore, and  went  with  him  to  a  hotel.  The  hbelant  followed  her, 
and  after  waiting  in  the  hotel  an  hour,  and  Ustening  ten  or 
fifteen  minutes  at  the  door  of  the  room  where  they  were,  burst 
it  open  and  found  them  in  bed  together.    He  hoped  she  would 
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conurdt  adultery,  so  that  he  could  get  a  divorce,  and  he  gave 
her  plenty  of  time  so  that  she  might  do  it,  and  did  not  warn 
her.    He  thought  before  this  that  she  had  committed  adultery. 

We  think,  as  matter  of  law,  it  cannot  be  said,  on  this  state  of 
facts,  that  the  Ubelant  was  guilty  of  connivance.  It  is  true 
that  he  could  have  prevented  his  wife  from  committing  adul- 
tly, and  did  not;  on  the  contrary,  he  wished  she  would,  that  he 
might  have  evidence  on  which  he  could  get  a  divorce.  But  he 
did  not  mate,  or  aid  in  any  way  in  making,  the  opportunity. 
Ha  did  no  overt  act,  unless  keeping  still  was  one,  which  it 
clearly  was  not.  It  was  not  a  case  where  he  supposed  his  wife 
was  about  to  commit  adultery  for  the  first  time,  and  where  it 
would  have  been  his  duty  to  give  her  the  assistance  which 
husband  and  wife  are  mutually  expected  to  give  to  each  other. 
It  certainly  cannot  be  held  that  a  husband  who  suspecis  his 
wife  of  infidelity  can  take  no  means  to  ascertain  the  truth  of  his 
suspicions  without  being  deemed  guilty  of  connivance.  "There 
is  a  manifest  distinction, "  says  the  court  in  Robbins  v.  Robbins, 
140  Mass.  528,  531,  "  between  the  desire  and  intent  of  a  husband 
that  his  wife,  whom  he  beUeves  to  be  chaste,  should  commit 
adultery,  and  his  desire  and  intent  to  obtain  evidence  against 
his  wife,  whom  he  beUeves  already  to  have  comniitted  adultery, 
and  to  persist  in  her  adulterous  practices  whenever  she  has 
opportunity." 

Merely  suffering  in  a  single  case  a  wife  whom  he  already  sus- 
pects of  having  been  guilty  of  adultery  to  avail  herself  to  the 
full  extent  of  an  opportunity  to  indulge  her  adulterous  disposi- 
tion, which  she  has  arranged  without  his  knowledge,  does  not 
constitute  conpivance  on  the  part  of  the  husband,  even  though 
he  hopes  he  may  obtain  proof  which  will  entitle  him  to  a  di- 
vorce and  purposely  refrains  from  warning  her  for  that  reason. 
He  may  properly  watch  his  wife  whom  he  suspects  of  adultery, 
in.  order  to  obtain  proof  of  that  fact.  He  may  do  it  with  the 
hope,  and  purpose  of  getting  a  divorce  if  he  obtains  sufficient 
evidence.  He  must  not,  however,  make  opportunities  for  her, 
though  he  may  leave  her  free  to  follow  opportunities  which  she 
herself  made.  He  is  not  obliged  to  throw  obstacles  in  her  way, 
but  he  mijst  not  smooth  her  path  to  the  adulterous  bed.   2  Bish. 
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Marriage  &  Divorce  (5th  ed.),  sec.  9;  Timmings  v.  Timmings, 
3  Hagg.  Ecc.  76;  Stone  v.  Stone,  1  Rob.  Eccl.  99m,  101;  Phillips 
V.  Phillips,  10  Jur.  829. 

The  law  does  not  compel  a  husband  to  remain  always  bound 
to  a  wife  whom  he  suspects,  and  it  allows  him,  as  it  does  other 
parties  who  think  they  are  being  wronged,  reasonable  scope  in 
their  efforts  to  discover  whether  the  suspected  party  is  or  is  not 
guilty,  without  themselves  being  adjudged  guilty  of  conniving 
at  the  crime  which  they  are  seeking  to  detect.  Robbins  v. 
Robbins,  140  Mass.  528,  531.  In  a  libel  for  divorce  for  deser- 
tion, the  willingness,  or  even  the  desire,  of  the  deserted  party  to 
be  deserted,  so  long  as  it  is  not  expressed  in  conduct  or  acts  to 
the  other  party,  will  not  bar  a  divorce.  Ford  v.  Ford,  143  Mass. 
577.  Of  course,  as  the  court  says  in  that  case,  there  is  always 
the  difficulty  of  believing  that  the  desire  or  unwillingness  did 
not  manifest  itself  in  conduct  or  acts  expressive  of  it  to  the  other 
party.    But  nothing  of  the  sort  appears  here. 

In  St.  Paul  V.  St.  Paul,  L.  R.  1  P.  &  D.  739,  the  court  held 
that  the  neglect  of  the  husband  which  would  justify  the  court 
in  withholding  a  decree  in  his  favor,  under  a  statute  which  pro- 
vided that  the  court  might  do  so  where  the  husband  was  guilty 
of  "such  willful  neglect  or  misconduct  as  .  .  .  conduced 
to  the  adultery,"  must  be  such  neglect  as  conduced  to  the  wife's 
fall,  and  not  neglect  conducing  to  any  particular  act  of  adultery 
subsequent  to  her  fall. 

The  case,  Morrison  v.  Morrison,  136  Mass.  310,  referred  to  by 
the  libelee,  differs  from  this.  In  that  case  the  husband,  after  he 
had  been  cautioned  to  watch  his  wife,  made  opportimities  for 
her  and  her  suspected  paramour  to  be  together  alone,  witnessed 
without  objection  acts  of  considerable  familiarity  between 
them,  said  nothing  whatever  to  his  wife  intimating  any  disap- 
proval of  her  conduct,  and  in  other  ways  acted  in  such  a  manner 
as  to  induce  the  adultery  for  which  he  was  watching. 

In  the  opinion  of  a  majority  of  the  court,  there  must,  there- 
fore, according  to  the  reservation  of  the  report,  be  a  new  trial, 
and  it  is 

So  ordered.^ 

^  See  digest  of  cases  on  connivaace,  12  L.  R.  A.  524. 
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Collusion 

BARNES  V.  BARNES 
L.  R.  1  Prob.  &  Div.  (Eng.)  505— 1868 

This  was  a  petition  by  a  liusband  for  a  dissolution  of  mar- 
riage. The  petitioner  was  a  valet  in  a  gentleman's  service,  and 
the  respondent  had  also  been  in  service.  At  the  time  when  the 
adultery  was  charged  to  have  been  committed  she  was  lodging 
in  the  house  of  Grimwade,  the  co-respondent,  who  was  a  baker, 
the  petitioner  not  living  with  her,  but  visiting  her  from  time  to 
time  when  he  could  get  leave  of  absence  from  his  service. 
Neither  the  respondent,  nor  the  co-respondent  appeared,  and  on 
the  31st  of  July,  1866,  the  petition  came  on  for  hearing  before  the 
judge  ordinary,  and  a  decree  nisi  was  pronounced.  The  Queen's 
Proctor  afterwards  intervened,  and  pleaded:  1,  That  the  peti- 
tioner had  been  acting  in  collusion  with  the  respondent  for  the 
piupose  of  obtaining  a  divorce  contrary  to  the  justice  of  the 
case.  2,  That  divers  material  facts  respecting  the  conduct  of 
the  petitioner  were  not  brought  before  the  court.  3,  That  the 
petitioner  connived  at  the  respondent's  adultery.  4,  That  the 
petitioner  was  guilty  of  adultery.  The  petitioner  traversed  all 
the  allegations,  and  the  cause  was  heard  by  the  judge  ordinary 
on  the  21st  and  22d  of  November,  1867. 

The  charge  of  adultery  against  the  petitioner  was  abandoned, 
but  evidence  was  produced  in  support  of  the  other  charges.  It 
was,  in  substance,  that,  before  the  adultery  complained  of,  and 
while  the  respondent  was  residing  in  the  co-respondent's  house, 
the  petitioner  and  the  respondent  and  the  co-respondent  had 
been  in  the  habit  of  going  together  to  places  of  amusement; 
that  the  respondent  and  the  co-respondent  frequently  danced 
together  at  these  places  in  the  petitioner's  presence;  that  the 
petitioner  frequently  went  away  late  at  night,  leaving  the 
respondent  and  the  co-respondent  together  at  these  places; 
and  that  on  two  occasions  a  policeman,  who  was  a  friend  of  the 
petitioner,  had  spoken  to  him  as  to  the  imprudence  of  his 
conduct,    when   he   remarked    that    the    co-respondent   was 
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a  good  fellow,  and  would  do  no  harm,  and  took  no  further 
notice. 

The  substance  of  the  evidence  as  to  the  collusion  was  that 
the  petitioner  had  several  interviews  with  the  respondent  after 
he  ceased  to  cohabit  with  her,  and  both  before  and  after  the  suit 
was  instituted,  and  that  at  some  of  these  interviews  he  gave  her 
money;  that  they  had  spoken  together  about  the  divorce,  and  he 
had  told  her  not  to  take  any  notice  of  the  suit,  for  he  could  get  a 
divorce  for  £40  if  she  did  not  oppose,  and  he  would  be  a  friend 
to  her  hereafter,  and  would  give  her  money  when  it  was  all 
settled,  and  that  he  would  not  hurt  a  hair  of  the  co-respondent's 
head,  and  the  expense  wotild  not  fall  on  him;  that  on  one  occa- 
sion, after  the  petition  and  citation  were  served  on  her,  they 
went  together  to  a  public  house,  and  had  refreshment,  for  which 
he  paid,  and  she  asked  him  what  she  was  to  do  with  the  papers 
she  had  received,  and  he  told  her  they  were  of  no  consequence, 
and  she  could  bum  them,  and  that  she  was  to  keep  quiet. 

The  Judge  Obdinary  [after  stating  the  facts  of  the  case,  and 
referring  to  the  statute  under  which  the  Queen's  Proctor  inter- 
vened^], said:  I  am  of  opinion  that,  although  the  petitioner  was 
jeckless  in  his  conduct,  and  careless  whether  his  wife  committed 
adultery  or  not,  the  evidence  does  not  go  so  far  as  to  establish 
actual  coimivance.  But  he  certainly  exposed  his  wife  to  temp- 
tation to  which  no  wife  ought  to  be  exposed  by  her  husband, 
and  was  guilty  of  neglect  and  misconduct  conducing  to  the 
adultery. 

With  regard  to  collusion,  I  agree  with  the  learned  counsel 
that  the  mere  fact  of  his  having  given  her  money,  both  before 
and  after  the  institution  of  the  suit,  does  not  prove  collusion. 
I  see  no  impropriety  in  a  husband  makiag  his  wife  a  reasonable 
allowance  whilst  a  suit  is  pending,  in  order  to  save  the  expense 
of  an  appHcation  to  the  court  for  alimony.  If  that  evidence 
stood  alone  I  should  hold  that  it  was  not  sufficient  to  prove  the 
charge  of  collusion,  but  the  evidence  goes  much  further.  It 
amounted,  in  substance,  to  this,  that  the  petitioner  said  to  the 
respondent,  "If  you  don't  oppose,  I  shall  get  a  divorce  cheaper 

*  23  and  24  Vict.  c.  144,  sec.  7. 
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than  if  you  do;  therefore,  keep  quiet,  and  I  will  give  you  some 
money  when  the  decree  is  obtained,  and  I  will  do  no  harm  to  the 
co-respondent. "  If  that  is  not  collusion,  I  do  not  know  what 
is.  It  is  said  that  she  had  no  defence  to  offer,  and  it  certainly 
seems  that  she  had  not,  as  far  as  her  own  adultery  is  concerned. 
But  if  she  had  brought  to  the  knowledge  of  the  court  the  facts 
which  have  now  been  proved  as  to  the  petitioner's  conduct 
in  exposing  her  to  temptation,  it  would  have  been  a  grave  ques- 
tion whether  the  court  would  have  granted  a  decree. 

For  these  reasons,  I  think  that  the  Queen's  Proctor  has 
proved  the  allegation  that  material  facts  have  been  suppressed. 
I  think  that  the  charge  of  collusion  is  also  established.  The 
petition  must  therefore  be  dismissed. 

Recrimination 

PEASE  V.  PEASE 
72  Wis.  136.— 1888 

Cole,  C.  J.  The  plaintiff  and  appellant  brought  this  action 
for  a  divorce  from  the  bonds  of  matrimony  on  the  ground  of 
adultery  committed  by  the  defendant.  The  wife  denied  the 
charge  of  adultery  m  her  answer,  and  by  way  of  recrimination, 
defence,  or  bar  to  plaintiff's  action,  asked  for  a  limited  divorce 
from  the  husband  on  the  ground  of  cruel  and  inhuman  treat- 
ment on  his  part.  On  the  trial  of  the  issue  of  adultery  the  jury 
found  against  the  defendant;  and  the  court  foimd  the  plaintiff 
guilty  of  cruel  and  inhuman  treatment  of  the  defendant,  and 
held  that  neither  party  was  entitled  to  a  decree  of  divorce.  The 
sole  question  before  us  on  this  appeal  is  the  correctness  of  this 
decision. 

Our  statutes  make  adultery  and  cruel  and  inhuman  treat- 
ment of  the  wife  by  the  husband  equally  grounds  of  divorce. 
Sec.  2356,  R.  S.  The  statute  places  them  upon  the  same 
ground,  attended  by  the  same  legal  consequences.  The  cruelty 
complained  of  and  proven  consisted  of  acts  of  personal  vio- 
lence on  the  part  of  the  husband;  his  striking  her  in  one  in- 
stance a  severe  blow  in  the  face  with  his  fist  while  she  was  ly- . 
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ing  in  bed,  which  blow  caused  a  wound  that  bled  freely,  and 
left  a  bruise  for  several  days  upon  the  face.  The  Circuit  Court 
also  found  other  instances  proven  of  violent  conduct  on  the 
plaintiff's  part  towards  his  wife,  which  in  some  cases  were 
mitigated  to  some  extent  by  her  improper  and  exasperating 
behavior.  The  evidence  is  not  before  us,  but  we  must  presume 
it  fully  Sustained  the  finding  of  the  court  on  the  facts.  So,  the 
simple  question  presented  is.  Where  it  is  shown  that  each  party 
has  been  guilty  of  an  offence  which  the  statute  has  made  a 
ground  for  divorce  in  favor  of  the  other,  will  the  court  interfere 
and  grant  relief  to  either  offending  party?  We  do  not  per- 
ceive upon  what  logical  principle  the  court  could  grant  redress 
to  the  husband  for  the  adultery  of  the  wife  when  he  himself 
has  been  guilty  of  an  offence  which  would  give  her  a  right  to 
an  absolute  divorce  were  she  without  fault.  Both  parties  have 
violated  the  marriage  contract,  and  can  the  court  look  with 
more  favor  upon  the  breach  of  one  than  the  other?  It  is  an 
unquestioned  principle  that  where  one  party  is  shown  to  have 
been  guilty  of  adultery  such  party  cannot  have  a  divorce  for 
the  adultery  committed  by  the  other.  Smith  v.  Smith,  19 
Wis.  522.  Mr.  Bishop  says  there  is  an  entire  concurrence  of  a 
judicial  opinion  upon  that  point  both  in  England  and  in  this 
coimtry,  and  that  it  makes  no  difference  which  was  the  earUer 
offence;  nor  even  that  the  plaintiff's  act  followed  a  separation 
which  took  place  on  the  discovery  of  the  adultery  of  the  de- 
fendant. 2  Bish.  Mar.  &  Div.,  sec.  80.  In  the  forum  of  con- 
science, adultery  by  the  wife  may  be  regarded  as  a  more  heinous 
violation  of  social  duty  than  cruelty  by  the  husband.  But  the 
statute  treats  them  as  of  the  same  nature  and  same  grade  of 
delinquency.  It  is  true,  the  cruelty  of  the  husband  does  not 
justify  the  adultery  of  the  wife;  neither  would  his  own  adultery 
—but  still  the  latter  has  ever  been  held  a  bar.  And  where 
both  adultery  and  cruelty  are  made  equal  offences,  attended 
with  the  same  legal  consequences,  how  can  the  court,  in  the 
mutual  controversy,  discriminate  between  the  two,  and  give 
one  the  preference  over  the  other?  It  seems  to  us  that,  as  the 
law  has  given  the  same  effect  to  the  one  offence  as  the  other, 
the  court  should  not  attempt  to  distinguish  between  them,  but 
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treat  them  alike  and  hold  one  a  bar  to  the  other.  The  follow- 
ing authorities  enforce  this  view  of  the  law  where  the  divorce 
law  is  like  our  own:  Hall  v.  Hall,  4  Allen,  39;  Handy  v.  Handy, 
124  Mass.  394;  Nagel  v.  Nagel,  12  Mo.  53;  Shackett  v.  Shackett, 
49  Vt.  195;  Conant  v.  Conant,  10  Cal.  249;  2  Bish.  Mar.  & 
Div.,  sees.  78-87.  See,  also,  Adams  v.  Adams,  17  N.  J.  Eq.  325; 
Yeatman  v.  Yeatman,  L.  R.  1  Prob.  &  Div.  489;  Lempriere  v. 
Lempriere,  id.  569.  We,  therefore,  think  the  circuit  was  right 
in  holding  upon  the  facts  that  neither  party  was  entitled  to  a 
divorce,  because  each  was  guilty  of  an  offence  to  which  the  law 
attached  the  same  legal  consequences. 

But  the  plaintiff's  coimsel  contends  that  under  sec.  2360, 
R.  S.,  which  provides  that  in  an  action  for  divorce  on  the 
ground  of  adultery,  although  the  fact  of  adultery  be  estabf 
lished,  the  court  may  deny  a  divorce  (1)  when  the  offence  shall 
appear  to  have  been  committed  by  the  procurement  or  with 
the  connivance  of  the  plaintiff;  (2)  where  the  adultery  charged 
shall  have  been  forgiven  by  the  injured  party,  and  such  for- 
giveness be  proved  by  express  proof  or  by  the  voluntary  co- 
habitation of  the  parties  with  knowledge  of  the  offence;  (3) 
when  there  shall  have  been  no  express  forgiveness  and  volun- 
tary cohabitation  of  the  parties,  but  the  action  shall  not  have 
been  brought  within  three  years  after  the  discovery  by  the 
plaintiff  of  the  offence  charged.  The  adultery,  he  says,  was 
found  in  this  case,  but  none  of  the  facts  set  forth  in  the  above 
three  subdivisions  were  found  to  exist,  therefore  the  divorce 
should  have  been  granted.  This  provision  is  declaratory  of 
the  common  law,  and  gives  the  trial  court  discretion  to  refuse 
a  divorce  for  adultery  where  certain'  things  were  proven  or 
shown  to  exist.  It  might  be  claimed,  in  view  of  the  statutory 
provisions,  that  the  court  had  no  discretion  in  the  matter  where 
the  adultery  was  established,  but  was  absolutely  bound  to 
grant  the  divorce,  though  there  had  been  connivance  of  the 
parties,  or  condonation,  or  the  injured  party  had  unduly  de- 
layed bringing  the  action  after  a  discovery  of  the  offence.  To 
remove  all  doubt  upon  that  point  the  provision  was  enacted. 
It  was  not  intended  to  do  away  with  the  general  principle  that 
one  cannot  have  redress  for  a  breach  of  the  marriage  contract 
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which  he  has  violated  by  committing  a  like  offence  as  that  of 
which  he  complains,  but  must  come  into  court  with  clean  hands. 
This  principle  still  pervades  our  law,  and  must  be  appUed. 
Judgment  affirmed.' 

Sufficiency  of  Evidence 

BILLINGS  ».  BILLINGS 
11  Pick.  461.— 1831 

On  a  libel  for  divorce  a  vinculo  on  account  of  adultery  com- 
mitted by  the  husband,  it  was  proved  that  the  husband  had 
been  out  of  the  commonwealth  and  separated  from  his  wife 
for  fourteen  years,  and  it  appeared  by  his  own  confessions,  con- 
tained in  a  letter  in  which  he  expressed  his  penitence  and  de- 

1  Accord,  Clapp  v.  Clapp,  97  Mass.  531;  Malone  v.  Malone,  76  Ark.  28;  Day 
V.  Day,  71  Kan.  385;  Wilson  v.  Wilson,  89  Neb.  749;  Church  ».  Church,  16 
R.  I.  667;  Bordeaux  ».  Bordeaux,  30  Mont.  36.  Contra,  Bast  v.  Bast,  82  111. 
584;  Zimmerman  v.  Zimmerman,  242  lU.  552. 

Plaintiff's  adultery,  if  previously  condoned  by  defendant,  will  not  bar,  by 
way  of  recrimination,  plaintiff's  suit  for  divorce  for  defendant's  adultery. 
Talley  v.  Talley,  215  Pa.  281;  Gumming  v.  Gumming,  135  Mass.  386;  Wab.eke 
V.  Wabeke,  98  N.  W.  (Iowa)  559;  §  5,  proposed  Uniform  Divorce  Act;  but  see 
Stiehr  v.  Stiehr,  145  Mich.  297.    See  note,  6  Columbia  Law  Review,  590. 

In  New  York  where  adultery  is  the  only  ground  for  absolute  divorce,  and 
cruelty  or  desertion  is  a  ground  merely  for  judicial  separation,  cruelty  or 
desertion  by  the  plaintiff  will  not  affect  plaintiff's  right  to  a  divorce  for 
defendant's  adultery;  but  plaintiff's  adultery  will  prevent  plaintiff  from  ob- 
taining a  separation  on  the  ground  of  defendant's  cruelty  or  desertion. 
Uhlmann  v.  Uhbnann,  17  Abb.  N.  C.  236  (N.  Y.  Com.  PL  and  Super.  Ct.); 
and  Hawkins  v.  Hawkins,  193  N.  Y.  409,  where  wife's  adultery  was  held  a 
defence  to  her  suit  for  separation  for  abandonment  and  failure  to  support, 
though  previously  in  an  action  brought  by  the  wife  for  absolute  divorce,  this 
adultery  had  been  successfully  interposed  as  a  defence  by  the  husband.  See 
note,  9  Columbia  Law  Review,  83. 

For  adultery  as  recrimination  for  desertion  or  cruelty,  see  also  note,  L.  R. 
A.  1915  E,  972;  desertion  or  cruelty  as  recrimination  for  adultery,  note,  39 
L.  R.  A.  (N.  S.)  1135;  note,  33  Harvard  Law  Review,  729. 

Recrimination  may  be  founded  on  acts  subsequent  to  the  bringing  of  the 
action,  von  Bernuth  v.  von  Bernuth,  76  N.  J.  Eq.  487,  and  note,  10  Colum- 
bia Law  Review,  368, 
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sired  a  reconciliation  with  his  wife,  that  he  had  been  living 
with  another  woman,  by  whom  he  had  five  children.  Morton, 
J.,  before  whom  the  trial  took  place,  said  he  had  advised  with 
the  other  judges  on  the  question,  whether  the  libelee's  con- 
fessions of  adultery  were  alone  sufficient  evidence  to  authorize 
a  decree  of  divorce;  that  the  reason  for  requiring  other  evidence 
is,  in  general,  to  prevent  collusion;  that  the  circimistances  here 
proved  by  other  evidence  than  the  confessions  showed  there 
could  be  no  collusion;  and  that  all  the  court  were  of  opinion 
that  the  proof  of  the  adultery  was  sufficient. 
Divorce  decreed. 

CUMMINS  V.  CUMMINS 
47  Neb.  872.— 1896 

Ebrob  from  the  District  Court  of  Douglas  county. 

No  appearance  for  defendant  in  error. 

Irvine,  C.  The  plaintiff  in  error  brought  this  action  to 
procure  a  divorce  from  the  defendant  in  error.  Service  was 
had  by  publication.  There  was  no  appearance  by  the  de- 
fendant in  error,  but  on  the  evidence  the  court  foimd  for  the 
defendant  and  dismissed  the  case.  The  errors  assigned  are 
that  the  judgment  is  not  sustained  by  sufficient  evidence;  that 
it  is  contrary  to  law;  and  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  grounds  assigned  in  this  motion 
are  that  the  judgment  is  not  sustained  by  sufficient  evidence, 
and  that  it  is  contrary  to  law.  We  have,  therefore,  presented, 
in  effect,  simply  the  sufficiency  of  the  evidence.  The  ground 
on  which  the  divorce  was  claimed  was  cruelty  practiced  by  the 
wife  against  the  husband.  The  husband's  testimony  is  to  the 
effect  that  the  defendant  had  always  been  harsh  and  unkind 
to  him;  that  she  had  refused  to  cook  for  him,  wash  for  him,  and 
mend  his  clothes;  that  she  had  denied  him  sexual  intercourse, 
and  that  certain  events  had  persuaded  him  that  she  had  at- 
tempted to  poison  him.  The  last  charge,  if  true,  imdoubtedly 
constitutes  cruelty  (1  Nelson,  Divorce  and  Separation,  sees. 
266,  308),  but  the  sufficiency  of  the  evidence  to  establish  an 
attempt  to  poison  was  in  the  first  instance  for  the  trial  court, 
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as  was  the  sufficiency  of  the  evidence  on  other  branches  of  this 
case.  The  evidence  on  this  subject  was  that,  after  two  suc- 
cessive meals,  the  plaintifif  was  taken  violently  sick.  There- 
after he  detected  some  foreign  substance  ia  his  coffee  cup,  and 
observed  his  wife  pouring  something  from  a  paper  into  the 
coffee.  He  found  some  article  in  her  possession  which  he  sup- 
posed to  be  the  same  substance,  but  he  had  made  no  effort  to 
ascertain  its  character.  The  parties  had  three  children,  aged 
seventeen,  nineteen,  and  twenty-two  years.  The  plaintiff,  it 
appears,  knew  where  these  children  were.  They  were  living 
in  the  household  at  the  time  of  these  events.  They  remained 
with  their  mother  after  the  separation  and  their  testimony 
was  not  produced.  The  plaintiff  was  corroborated  in  some 
parts  of  his  testimony  by  a  woman  who  had  lived  next  door 
to  the  parties  in  Kansas,  and  who  testified  that  she  had  done 
washing  for  the  plaintiff  and  had  heard  the  defendant  use  harsh 
and  abusive  language  toward  him.  His  testimony  was  not 
corroborated  in  other  particulars.  It  has  been  said  that  the 
state  is  a  third  party  to  all  divorce  cases.  It  is  not  true  that  a 
petition  stands  confessed  because  not  answered;  nor  is  the 
judge  who  tries  a  divorce  case  obliged  to  find  for  the  plaintiff, 
simply  because  he  testifies  to  a  state  of  facts,  which,  if  beheved, 
would  warrant  a  decree  in  his  favor.  The  judge  should  be  sat- 
isfied that  there  is  no  collusion;  that  the  case  is  prosecuted  in 
good  faith,  and  that  a  cause  of  action  exists.  This  case  was 
begun  scarcely  seven  months  from  the  time  the  plaintiff  came 
to  the  state,  which  was  the  time  of  separation.  He  had  then 
left  his  wife  and  his  three  children  behind  him,  the  children 
choosing  to  remain  with  the  mother.  The  parties  had  Uved 
together  for  more  than  twenty-two  years.  The  charges  of 
harshness  and  imkindness  were  proved  only  in  the  most  general 
and  vaguest  way.  The  charge  that  the  wife  had  refused  to  do 
the  cooking,  laundry  work  and  mending  for  the  family  was 
probably  not  the  charge  of  a  very  great  offence,  in  view  of 
plaintiff's  testimony  that  his  earnings  were  $140  per  month. 
The  charge  of  denying  the  plaintiff  sexual  intercourse  was  as 
vaguely  substantiated  as  the  charge  of  unkind  language.  It 
did  not  appear  for  what  period  or  under  what  circumstances 
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there  had  been  such  denial.  The  charge  of  poisoning  was  in 
no  degree  corroborated,  while  the  evidence  showed  that  through 
the  children  and  the  services  of  a  chemist  corroboration  might 
have  been  obtained  had  the  charge  been  true.  If  the  trial 
judge  had  seen  fit  to  grant  a  divorce  upon  the  testimony,  we 
would  not  disturb  his  action,  but  in  such  cases  so  much  depends 
upon  the  manner  and  demeanor  of  the  witnesses  that,  in  view 
of  the  weakness  of  the  evidence  in  this  case,  while  it  would  be 
sufficient  to  support  a  different  finding,  we  cannot  disturb  the 
finding  which  was  made.  2  Nelson,  Divorce  and  Separation, 
sec.  809. 
Judgment  affirmed. ^ 

Alimony 

HENINGER  v.  HENINGER 

90  Va.  271.— 1893 

Lewis,  P.  This  was  suit  for  a  divorce  from  bed  and  board,  on 
the  ground  of  cruelty  on  the  part  of  the  husband,  the  defendant 

1  "We  agree  with  the  learned  judges  of  the  General  Term  in  their  low 
estimate  of  the  value  in  divorce  cases  of  the  evidence  of  prostitutes  and  private 
detectives.  The  courts  have  come  to  regard  the  uncorroborated  evidence  of 
such  witnesses  as  insufficient  to  break  the  bonds  of  matrimony.  (Sopwith  v. 
Sopwith,  4  Sw.  &  Tr.  246;  Ginger  v.  Ginger,  L.  R.  1  P.  &  D.  38;  Banta  v. 
Banta,  3  Edw.  Ch.  295;  Tumey  v.  Turney,  4  Id.  566;  Piatt  v.  Piatt,  5  Daly, 
295;  Anonymous,  5  Robt.  611.)  The  consequences  which  follow  a  judgment 
of  divorce  are  so  serious  and  momentous  that  such  a  judgment  should  not  be 
granted  without  the  evidence  which  furnishes  the  basis  therefor,  is,  after  very 
careful  scrutiny,  satisfactory  and  such  as  can  command  the  confidence  of  a 
careful,  prudent  and  cautious  judge.  But  the  illicit  amours  of  faithless  hus- 
bands and  wives  are  usually  clandestine,  and  their  wicked  paths  are  hidden 
from  public  observation;  and  hence  courts  must  not  be  duped,  and  they  must 
take  such  evidence  as  the  nature  of  the  case  permits,  circumstantial,  direct  or 
positive,  and  bringing  to  bear  upon  it  the  experiences  and  observations  of 
life,  and  thus  weighing  it  with  prudence  and  care,  give  effect  to  its  just  pre- 
ponderance."—Eari,  J.,  in  Moller  v.  Moller,  115  N.  Y.  466,  468.  But  see 
Winston  ».  Wihston,  165  N.  Y.  553,  that  the  above  statement,  as  to  the  un- 
corroborated evidence  of  such  witnesses,  is  not  a  rule  of  evidence,  but  a  rule 
for  the  "guidance  of  judicial  conscience." 

See  also  Kerr  v.  Kerr,  ante,  p.  353, 
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below  and  appellant  here.  The  Circuit  Court  decreed  a  divorce, 
and  gave  the  custody  of  the  five  infant  children  to  the  wife.  It 
also  by  a  subsequent  decree,  ordered  the  defendant  to  provide 
for  them  a  suitable  home,  and  to  pay,  for  permanent  alimony 
and  the  support  and  education  of  the  children,  until  the  further 
order  of  the  coiirt,  a  thousand  dollars  a  year,  in  two  semi-annual 
instalments. 

The  evidence  in  support  of  the  charges  of  cruelty  is  ample  and 
conclusive,  and  there  is  no  doubt  that  a  divorce  and  the  custody 
of  the  children  were  rightly  granted  to  the  wife.  The  defence 
set  up  in  the  answer  that  the  complainant  was  persuaded  by 
certain  of  her  relatives  hostile  to  the  defendant  to  bring  the 
suit  merely  to  harass  him  and  get  possession  of  his  property, 
and  that  the  charge  of  cruelty  is  false — ^is  not  only  not  sustained, 
but  is  clearly  disproven. 

Unfortunately,  however,  the  record,  while  full  enough  on 
these  points,  does  not  contain  sufficient  to  enable  us  to  satis- 
factorily determine  what  is  a  proper  allowance  for  permanent 
alimony  and  the  support  and  benefit  of  the  children. 

The  appellant  is  a  farmer  and  the  owner  of  two  tracts  of 
land — -one  containing  596  acres,  and  the  other  2,700  acres — 
situate  in  Tazewell,  only  a  comparatively  small  portion  of  which 
is  cleared.  The  residue  is  unimproved,  much  of  it  being  "wild 
mountain  land."  The  cleared  portion,  however,  is  valuable; 
but  what  is  its  value,  or  what  ought  to  be  taken  as  a  fair  esti- 
mate of  the  appellant's  income,  is  not  shown  with  any  degree 
of  certainty  or  precision. 

One  of  the  complainant's  most  intelligent  witnesses,  a  farmer, 
who  lives  in  the  immediate  neighborhood,  estimates  the  annual 
value  of  both  tracts  at  $1,100,  from  which  simi  he  deducts 
$300  for  taxes,  repairs,  etc.,  leaving  $800  as,  in  his  judgment, 
the  net  annual  value.  Other  witnesses  put  it  lower,  the  es- 
timate of  one  of  more  or  them  not  exceeding  five  or  six  hundred 
dollars.  It  appears  that  shortly  before  the  commencement  of 
the'  suit  the  appellant  sold  the  greater  part  of  his  personalty 
for  the  purpose,  as  he  says,  of  paying  his  debts.  The  value  of 
the  residue  does  not  appear.  The  commissioner,  who  was 
directed  to  make  certain  inquiries  in  the  cause,  reported,  in 
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general  terms,  that  "the  property  now  owned"  by  the  appel- 
lant is  worth  $30,000;  but  he  says  nothing,  specifically,  as  to 
the  income.  In  1890,  before  the  suit  was  commenced,  the  ap- 
pellant contracted  to  sell  the  land  for  $45,000,  but  the  purchaser 
has  refuged  to  take  it,  and  the  matters  in  controversy  between 
them  in  regard  to  the  sale  have  not  yet  been  settled.  The  case 
has  been  argued  for  the  appellee  largely  on  the  assumption  that 
the  appellant  is  worth  $60,000,  and  that  the  annual  value  of  his 
estate  ought  to  be  put  at  four  per  cent  on  that  sum,  or  $2,400; 
but  this  assumption,  whatever  the  fact  may  be,  is  not  war- 
ranted by  the  record. 

In  respect  to  a,limony,  the  general  rule  is  that  the  income  of 
the  husband,  however  derived  or  derivable,  is  the  fund  from 
which  the  allowance  is  made.  2  Bish.  Mar.  &  Div.  (5th  ed.), 
sec.  447;  Bailey  v.  Bailey,  21  Gratt.  43;  Cralle  v.  Cralle,  84 
Va.  198.  In  his  recent  work  on  Marriage,  Divorce  and  Separa- 
tion, sec.  1006,  Bishop,  in  treating  of  the  facts  upon  which  the 
amount  of  permanent  alimony  is  determined,  amplifies  the 
rule,  thus:  "In  exercising,"  he  says,  "the  judicial  discretion 
which  regulates  the  amount  of  the  permanent  alimony,  the 
judge  should  take  into  contemplation  the  past  conduct  of  the 
parties,  respectively,  the  source  of  the  husband's  property, 
what  persons,  if  any,  each  is  under  a  legal  duty  to  support, 
the  earnings  and  acquiring  capabiHties  of  each,  the  wife's 
pecuniary  means  equally  with  the  husband's,  the  health  of 
each,  and  their  respective  ages;  and  especially,  but  not  ex- 
clusively, he  should  consider  what  sum,  chargeable  upon  the 
faculties  of  the  erring  husband,  will  leave  the  financial  condition 
of  the  innocent  wife  not  inferior  to  what  it  would  be  if  his  con- 
duct had  been  correct."  And  he  adds  that  as  every  injury  is, 
in  law,  entitled  to  its  pecuniary  compensation,  the  wife  should 
have,  in  addition  to  the  maintenance  thus  appearing,  some- 
thing for  her  physical  iand  mental  sufferings,  and  the  loss  of 
the  husband's  society. 

So,  also,  the  amoimt  for  maintenance  of  the  minor  children, 
when,  as  in  the  present  case,  they  are  assigned  to  the  wife, 
depends,  not  only  on  their  needs,  but  on  the  husband's  fortune 
and  station  in  fife,  and  all  the  circumstances  of  the  particular 
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case.  As  to  this  matter,  as  in  the  case  of  alimony,  the  court, 
with  all  the  attainable  Ughts  before  it,  must  exercise  a  sound 
discretion.  Harris  v.  Harris,  31  Gratt.  13;  Bailey  v.  Bailey, 
supra. 

The  same  considerations  apply  in  regard  to  the  education 
of  the  children.  This,  however,  is  denied  by  the  appellant, 
on  the  ground  that  parents  are  not  compellable  to  educate 
their  children.  It  is  true  that  while  the  elementary  writers 
include  among  the  duties  of  parents  to  their  children  that  of 
education,  it  is  a  duty  of  imperfect  obUgation.  Nevertheless, 
as  Blackstone  observes,  it  is  a  duty  pointed  out  by  reason,  and 
of  far  the  greatest  importance  of  any.  Chancellor  Kent  takes 
the  same  view,  and  adds  the  remark  that  "a  parent  who  sends 
his  son  into  the  world  uneducated  does  a  great  injury  to  man- 
kind, as  well  as  to  his  own  family,  for  he  defrauds  the  com- 
munity of  a  useful  citizen,  and  bequeaths  to  it  a  nuisance." 
2  Kent's  Com.  195. 

It  would  be  strange,  then,  if  the  effect  of  a  decree,  granting 
a  divorce,  and  assigning  the  custody  of  the  infant  children  to 
a  suitable  person,  were  held  to  relieve  the  offending  parent  of  a 
duty  he  owes  both  to  his  offspring  and  to  society,  when  he  has 
the  means  to  fulfill  it.  If  this  were  the  effect  of  the  decree,  the 
offender  would  make  advantage  of  his  own  wrong,  and  the  in- 
terference of  the  law,  intended  for  the  benefit  of  the  children, 
might  work  an  entirely  different  result. 

The  statute,  now  carried  into  section  3263  of  the  Code,  au- 
thorizes the  court  granting  a  divorce  to  make  "such  further 
decree  as  it  shall  deem  expedient  concerning  the  estate  and 
maintenance  of  the  parties,  or  either  of  them,  and  the  care, 
custody,  and  maintenance  of  their  minor  children;"  and  while 
nothing  is  said  in  express  terms  about  education,  yet  the  evi- 
dent purpose  of  the  legislature  was  to  give  to  the  court  the 
largest  discretion  in  respect  to  the  estate  of  the  parties,  and  not 
to  reUeve  the  offending  parent  of  any  duty,  moral,  social,  or 
otherwise.  Under  a  statute  authorizing  the  court  to  "make 
such  disposition  of  and  provision  for  the  children  as  shall 
appear  most  expedient,"  the  jiu-isdiction  of  the  court  to  pro- 
vide for  their  education,  in  a  manner  suitable  to  the  parent's 
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means  and  station  in  life  has  been  held  to  be  Unquestionable; 
and  the  language  of  our  statute  is  little,  if  any,  less  compre- 
hensive.   2  Bish.  Mar.,  Div.  &  Sep.,  sec.  1214. 

For  the  reasons,  however,  already  stated,  the  case  must  be 
sent  back  for  a  fiui<her  reference  to  a  commissioner  in  order 
that  the  court  may  be  put  in  possession  of  all  the  facts  and  cir- 
cumstances essential  to  an  equitable  determination  of  the 
rights  of  the  parties.  Meanwhile  the  decree  of  the  9th  of  De- 
cember, 1891,  making  temporary  provision  for  the  wife  and 
children,  i.  e.,  requiring  the  appellant,  among  other  things, 
to  pay  eighty  dollars  monthly  for  their  maintenance,  will 
remain  in  force.  And  when  the  case  shall  have  been  thus  de- 
veloped, it  will  be  time  enough  to  finally  pass  upon  the  ques- 
tion raised  here  by  the  appellee  as  to  an  additional  allowance 
in  the  way  of  counsel  fees. 

The  appellant  will  pay  the  costs  of  this  appeal.  Afiirmed  in 
part  and  reversed  in  part.^ 

1  The  Nature  of  Permanent  Alimony.  The  wife's  creditors  cannot 
reach  it  for  the  debts  of  the  wife  existing  before  the  decree,  see  notes,  11  Co- 
lumbia Law  Review,  373;  32  L.  R.  A.  (N.  S.)  270;  and  also  Romaine  v. 
Chauncey,  129  N.  Y.  566.  It  is  non-assignable,  see  notes,  7  Columbia  Law 
Review,  135;  7  L.  R.  A.  (N.  S.)  179;  but  see  Stevenson  v.  Stevenson,  34  Hun, 
157,  as  to  transfer  of  accrued  arrears.  It  is  not  regarded  as  a  "debt"  within 
the  constitutional  provision  abolishing  imprisonment  for  debt,  see  notes, 
17  L.  R.  A.  (N.  S.)  1140;  12  Columbia  Law  Review,  638;  nor  as  a  "debt" 
discharged  by  the  husband's  bankruptcy,  Wetmore  v.  Markoe,  196  U.  S.  68. 
The  right  to  arrears  survives  against  the  husband's  estate.  Van  Ness  v. 
Ransom,  215  N.  Y.  557,  and  notes  15  Columbia  Law  Review,  630,  and  29 
Harvard  Law  Review,  100;  but  it  was  held  in  Wilson  v.  Hinman,  182  N.  Y. 
408,  that  the  obligation  does  not  survive  as  to  future  performance,  see  ex- 
haustive note,  2  L.  R.  A.  (N.  S.)  232.  For  a  general  discussion,  see  Munson, 
"Some  aspects  of  the  nature  of  permanent  alimony,"  16  Columbia  Law 
Review,  217;  Romaine  v.  Chauncey,  129  N.  Y.  566;  Livingston  v.  Livingston, 
173  N.  Y.  377. 

Modification  op  Alimony  Decree.  By  the  weight  of  authority,  the 
court  cannot  modify  the  decree  of  absolute  divorce,  as  to  alimony,  unless  a 
statute  permits  it,  or  there  was  a  reservation  in  the  decree;  see  note,  L.  R.  A. 
1915  F,  729.  As  to  annulment  of  alimony  upon  re-marriage,  see  notes,  L.  R. 
A.  1915  F,  820;  62  L.  R.  A.  974;  and,  upon  reconciliation  and  re-marriage, 
note,  3  L.  R.  A.  (N.  S.)  923. 

Permanent  Alimony  to  a  Wife  Against  Whom  a  Decree  is  Granted. 
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TAYLOR,  J.,  IN  HADDON  ».  HADDON 
36  Fla.  413,  417— 1895 

The  law  seems  to  be  well  settled  that  two  things  must  con- 
cur, and  must  be  made  to  appear  before  a  court  is  justified  in 
making  any  allowance  to  the  wife  in  divorce  proceedings  for 
temporary  alimony  and  for  counsel  fees.  (1)  A  necessity  there- 
for must  appear  on  the  part  of  the  wife,  from  her  want  of 
means,  or  of  sufficient  means,  to  maintain  herself  during  the 
Utigation  and  with  which  to  employ  counsel;  (2)  and  it  must 
also  appear  that  the  husband  has  the  pecuniary  means  to 
supply  that  necessity.  2  Bishop  on  Marriage  and  Divorce, 
sec.  929  et  seq.;  Kenemer  v.  Kenemer,  26  Ind.  330;  Porter  v. 
Porter,  41  Miss.  116;  Westerfield  v.  Westerfield,  36  N.  J.  Eq. 
195;  Maxwell  v.  Maxwell,  28  Hun,  566;  Ross  v.  Ross,  47  Mich. 
185;  Turner  v.  Turner,  80  Cal.  141;  Chaires  v.  Chaires,  10  Fla. 
308;  Underwood  v.  Underwood,  12  Fla.  434.  It  is  further  well 
settled  that  the  granting  or  witholding  of  such  allowances  is 
within  the  discretion  of  the  court  to  whom  the  application 
therefor  is  made,  but  this  discretion  is  not  an  arbitrary  one, 
but  is  a  judicial  discretion  to  be  exercised  in  accordance  with 
established  rules  of  law  wisely  adapted  to  the  facts  apparent 
in  each  particular  case;  and  when  the  discretion  is  abused,  it  is 

This  is  allowed,  by  statute,  in  some  states,  in  the  discretion  of  the  court.  See 
note  30  L.  R.  A.  (N.  S.)  73;  20  L.  R.  A.  (N.  S.)  421. 

Right  of  the  Husband  to  Alimony.  Except  by  statute,  there  is  no 
authority  for- allowing  to  the  husband  alimony  properly  so-caUed;  for  the 
right  to  alimony  is  ultimately  grounded  upon  the  husband's  duty  to  support 
the  wife.  See  "The  right  of  the  husband  to  sue  the  wife  for  alimony,"  25 
Harvard  Law  Review,  556;  and  note  in  25  L.  R.  A.  (N.  S.)  234. 

Enfokcement  of  the  Decbeb  for  Alimony.  Various  methods  are 
available  to  enforce  payment.  In  New  York,  the  personal  property  and  in- 
come from  real  property  of  the  husband  may  be  sequestrated  (Code  Civ. 
Pro.,  §  1772);  the  husband  maybe  imprisoned  for  contempt  of  court  in  not 
obeying  tlie  decree  (Code  Civ.  Pro.,  §  1773) ;  he  may  be  required  to  give 
security  for  payment  (Code  Civ.  Pro.,  §  1772);  accrued  alimony,  being  in  the 
nature. of  a  judgment  debt  against  him,  may  be  docketed  as  such  and  execu- 
tion issue  thereon.    (Thayer  v.  Thayer,  145  N.  Y.  App.  Div.  268.) 
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a  matter  from  which  an  appellate  court  will  grant  relief.  Cooke 
V.  Cooke,  2  Phillim.  (Eng.  EccL)  40;  Sanchez  v.  Sanchez,  21 
Fla.  346. 

We  think  the  order  appealed  from  was  one  in  violation  of 
these  estabhshed  principles.  The  undisputed  facts  showed 
that  the  complainant  wife  here  had  equally  as  much,  in  fact 
considerably  more,  property  and  available  means  than  the 
defendant  husband,  and  that  she  acquired  all  of  it  from  him 
within  a  year  and  a  half  before  the  bringing  of  her  suit  for 
divorce;  and  while  she  alleges  that  she  has  to  support  the  chil- 
dren, it  seems,  if  it  be  true,  to  be  a  voluntarily  assumed  burden 
upon  her  part.  The  requisite  necessity  upon  her  part  for  the 
allowance  was  conclusively  shown  to  be  absent,  and  her  ap- 
pUeation  therefor  should  have  been  denied.^ 

•  "  An  application  for  alimony  pendente  lite  stands  now  solely  on  the  ground 
of  necessity.  Originally  such  allowances  were  made,  in  divorce  suits,  almost 
as  a  matter  of  course.  At  common  law,  by  the  marriage  contract,  the  husband 
acquired  complete  control  over  all  property  owned  by  his  wife  at  the  time  of 
the  marriage,  or  which  she  might  acquire  during  coverture.  In  such  a  state  of 
affairs,  unless  the  court  required  the  husband  to  support  his  wife,  and  to 
furnish  her  with  the  means  of  prosecuting  her  suit  or  defending  his,  she  would 
be  left,  during  the  litigation,  both  destitute  and  defenceless.  She  was,  there- 
fore in  almost  all  cases  regarded  as  a  privileged  suitor,  who  had  a  right  to  call 
upon  her  adversary  for  both  support  and  the  means  required  to  carry  on  the 
litigation  on  her  part."    Westerfield  v.  Westerfield,  36  N.  J.  Eq.  195. 

There  is  a  conflict  of  authority  as  to  whether  the  power  to  grant  temporary 
alimony  is  incidental  to  the  divorce  jurisdiction,  or  can  only  be  granted  by 
virtue  of  direct  statutory  provision  for  temporary  alimony;  note,  15  Columbia 
Law  Review,  79. 

Temporary  Alimony  in  Suits  for  Annulment.  In  Jones  v.  Brinsmade, 
183  N.  Y.  258,  where  the  wife  sought  to  annul  the  marriage  on  the  ground  of 
the  husband's  insanity  at  the  time  of  the  marriage,  the  rule,  stated  by  Gray, 
J.,  as  follows  accords  in  principle  with  the  authorities:  "Where  the  wife,  as 
here,  declares  her  marriage  to  have  been  null  and,  for  that  cause,  seeks  to 
have  the  marriage  contract  adjudged  to  have  been  void,  she  has  no  more  an 
equitable  ground,  than  she  has  a  legal  reason,  for  demanding  that  the  defend- 
ant's estate  be  charged  with  her  support.  When  she  is  in  the  position  of 
asserting  the  validity  of  her  marriage  and  is  defending  its  validity,  she  may, 
consistently,  invoke  the  power  of  the  court  to  compel  a  provision  for  her 
maintenance  and  defence,  until  the  action  has  determined  the  relations  of  the 
parties."    For  exhaustive  note,  see  4  A.  L.  R.  926. 


ALIMONY  391 

HINDS  V.  HINDS 
80  Ala.  224.-1885 

The  original  bill  in  this  case  was  exhibited,  on  6th  January, 
1885,  by  AdeUne  A.  Hinds,  by  next  friend,  against  her  husband, 
Daniel  Hinds,  charging  his  desertion  and  abandonment  of  com- 
plainant without  making  any  provision  for  her  maintenance, 
and  praying  that  reasonable  alimony  be  decreed  her  out  of  his 
estate.  The  bill  was  subsequently  amended  so  as  to  make 
parties  defendant  thereto,  Mrs.  W.  F.  Hanna  and  Mrs.  Eph- 
raun  Allen,  children  of  respondent,  to  whom  he  had,  as  alleged, 
fraudulently  transferred  substantially  all  his  property,  "in 
deliberate  anticipation  or  oratrix's  bill  of  complaint."  The 
defendant,  Hinds,  demurred  to  the  bill  upon  the  grounds, 
inter  alia,  that  there  was  "no  bill  pending  for  divorce  a  vinculo 
matrimonii;"  that  the  bill  would  not  lie  "for  alimony  alone;" 
and  that  there  was  a  misjoinder  of  parties  defendant. 

The  decree  of  the  chancellor  overruling  the  demurrers  is  here 
assigned  as  error. 

SoMEEViLLE,  J.  The  first  question  raised  by  the  demurrer 
to  the  complainant's  bill  is,  whether  courts  of  equity  in  this 
state  possess  jurisdiction  to  grant  alimony,  in  the  nature  of 
maintenance,  to  a  wife,  uncoimected  with  any  proceedings  for 
divorce.  The  bill  alleges  that  the  defendant  abandoned  the 
complainant,  without  any  just  excuse,  and  refused  to  live  with 
her,  or  to  make  any  provision  for  her  support  and  maintenance. 
The  prayer  is  for  alimony,  without  seeking  a  divorce. 

This  question  was  fully  discussed  by  this  court  in  the  case  of 
Glover  v.  Glover,  16  Ala.  440,  where,  after  an  elaborate  review 
of  the  authorities,  the  conclusion  was  reached  that  courts  of 
equity  exercised  a  jiu-isdiction  over  the  subject  of  alimony,  not 
merely  incidental,  but  original,  in  cases  where  the  wife's  right  to 
a  maintenance  exists.  The  broad  ground  upon  which  the  juris- 
diction is  made  to  rest  is  the  unquestionable  duty  of  the  hus-' 
band  to  support  the  wife,  and  the  inadequacy  of  legal  remedies 
to  enforce  this  duty.  The  doctrine  of  this  case  was  followed  in 
Mims  V.  Mims,  33  Ala.  98,  and  again  in  Wray  v.  Wray,  lb.  187. 
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It  may  be  admitted  that  tlie  weight  of  authority,  both  in 
England  and  in  this  country,  is  opposed  to  the  doctrine  adopted 
in  these  cases,  but  the  reasoning  upon  which  this  doctrine  rests 
is  logical  and  sound,  and  is  supported  by  many  well-considered 
decisions  of  our  most  respectable  courts.  Among  these  may  be 
mentioned  the  courts  of  Mississippi,  Iowa,  Kentucky,  Califor- 
nia, South  Carolina  and  Virginia — Garland  v.  Garland,  50  Miss. 
694;  Graves  v.  Graves,  36  Iowa,  310;  Logan  v.  Logan,  2  B. 
Monroe,  142;  Galland  v.  Galland,  38  Cal.  265;  Prather  v. 
Prather,  4  Desau's  Eq.  33;  Rhame  v.  Rhame,  1  McCord  Ch. 
197;  Purcell  i).  Purcell,  4  Hen.  &  Munf.  507;  Ahnond  v.  Ahnond, 
4  Rand.  662. 

Mr.  Justice  Story,  in  commenting  on  the  rule  settled  in 
these  cases,  observes,  that  "there  is  so  much  good  sense  and 
reason  in  this  doctrine,  that  it  might  be  wished  it  were  generally 
adopted. "  2  Story's  Eq.  Jur.,  sec.  1423a.  See,  also,  Schouler 
on  Husband  and  Wife,  sec.  485;  2  Cord,  on  Leg.  &  Eq.  Rights 
Mar.  Women  (2d  ed.),  sec.  958  et  seq.  Some  of  the  states  have 
accordingly  seen  fit  to  adopt  it  by  statutory  enactment,  thus 
affirming  confidence  in  its  wisdom  and  sound  poUcy.  Without 
being  unmindful  of  the  force  of  the  criticisms  pronounced  upon 
these  cases  by  recent  law  writers,  we  are  not  wilUng  to  depart 
from  or  overturn  the  principle  established  by  them,  at  this  late 
day.    3  Pom.  Eq.  Jur.,  sees.  1120,  1299. 

The  wife's  claim  to  alimony  is  an  equitable  demand  against 
the  husband,  and  there  can  be  no  doubt  of  her  right  to  attack 
for  fraud  any  transfers  or  aUenations  of  property  made  by  him 
with  intent  to  defeat  her  claim,  and  that  such  fraudulent  grant- 
ees may  properly  be  made  defendants  to  the  suit  for  alimony. 
Wait  on  Fraud,  Conveyances,  p.  140,  sec.  90;  Turner  v.  Turner, 
44  Ala.  437. 

The  bill  was  not  rendered  multifarious  by  reason  of  the 
joinder  of  the  several  grantees  as  co-defendants  in  the  suit. 
They  are  all  grantees,  or  donees,  of  the  same  person.  The 
several  transfers  spring  out  of  the  alleged  common  piupose  to 
defraud  the  complainant,  and  the  object  and  the  purpose  of  the 
suit  is  single  in  seeking  satisfaction  of  the  complainant's  de- 
mand out  of  the  debtor's  property  which  is  alleged  to  have 
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been  fraudulently  conveyed.  Russell  v.  Garrett,  75  Ala.  350; 
Lehman  v.  Meyer,  67  Ala.  396;  Halstead  v.  Shepard,  23  Ala.  558; 
Fellows  V.  Fellows,  15  Amer.  Dec.  428-9. 

The  demurrer  to  the  bill  was  properly  overruled,  and  the 
decree  of  the  chancellor  overruling  it  is  affirmed.* 


Legislative  Divorce 

FIELD,  J.,   IN  MAYNARD  v.  HILL 

125  U.  S.  190.— 1887 

When  this  country  was  settled,  the  power  to  grant  a  divorce 
from  the  bonds  of  matrimony  was  exercised  by  the  Parliament 
of  England.  The  ecclesiastical  courts  of  that  country  were 
limited  to  the  granting  of  divorces  from  bed  and  board.  Natu- 
rally, the  legislative  assembhes  of  the  colonies  followed  the 
example  of  Parliament  and  treated  the  subject  as  one  within 
their  province.  And  until  a  recent  period  legislative  divorces 
have  been  granted,  with  few  exceptions,  in  all  the  states.  Says 
Bishop,  in  his  Treatise  on  Marriage  and  Divorce:  "The  fact 
that  at  the  time  of  the  settlement  of  this  country  legislative 
divorces  were  common,  competent,  and  vaUd  in  England, 
whence  our  jurisprudence  was  derived,  makes  them  conclusively 
so  here,  except  where  an  invaUdity  is  directly  or  indirectly 
created  by  a  written  constitution  binding  the  legislative 
power."  Sec.  664.  Says  Cooley,  in  his  Treatise  on  Constitu- 
tional Limitations:  "The  granting  of  divorces  from  the  bonds  of 
matrimony  was  not  confided  to  the  courts  in  England,  and  from 
the  earhest  days  the  colonial  and  state  legislatures  in  this 
coimtry  have  assumed  to  possess  the  same  power  over  the 
subject  which  was  possessed  by  the  ParUament,  and  from  time 
to  time  they  have  passed  special  laws  declaring  a  dissolution 
of  the  bonds  of  matrimony  in  special  cases."  P.  110.  Says 
Kent,  in  his  Commentaries:  "During  the  period  of  our  colonial 

1  For  a  review  of  the  cases  in  the  considerable  number  of  states  that  are  in 
accord  with  Hinds  v.  Hinds,  swpra,  see  note  38  L.  R.  A.  (N.  S.)  950.  See  also 
Robinson  "Alimony  without  Divorce,"  2  Virginia  Law  Review,  134. 
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government,  for  more  than  one  hundred  years  preceding  the 
revolution,  no  divorce  took  place  in  the  colony  of  New  York, 
and  for  many  years  after  New  York  became  an  independent 
state  there  was  not  any  lawful  mode  of  dissolving  a  marriage  in 
the  lifetime  of  the  parties  but  by  a  special  act  of  the  legis- 
lature. "  2  Kent's  Com.  97.  The  same  fact  is  stated  in  numer- 
ous decisions  of  the  highest  courts  of  the  states.  Thus,  in 
Cronise  v.  Cronise,  54  Pa.  St.  255,  261,  the  Supreme  Coiu-t  of 
Pennsylvania  said:  "Special  divorce  laws  are  legislative  acts. 
This  power  has  been  exercised  from  the  earUest  period  by  the 
legislature  of  the  province,  and  by  that  of  the  state  under  the 
Constitutions  of  1776  and  1790.  .  .  .  The  continued 
exercise  of  the  power,  after  the  adoption  of  the  Constitution  of 
1790,  cannot  be  accounted  for  except  on  the  ground  that  all 
men,  learned  or  unlearned,  believed  it  to  be  a  legitimate  exercise 
of  the  legislative  power.  This  belief  is  further  strengthened  by 
the  fact  that  no  judicial  decision  has  been  made  against  it. 
Communis  error  facit  jus  would  be  sufficient  to  support  it,  but 
it  stands  upon  the  higher  ground  of  contemporaneous  and 
continued  construction  of  the  people  of  their  own  instrmnent." 

In  Crane  v.  Meginnis,  1  G.  &  J.  463,  474,  the  Supreme  Court 
of  Maryland  said:  "Divorces  in  this  state  from  the  earliest 
times  have  emanated  from  the  general  assembly  and  can  now 
be  viewed  in  no  other  Ught  than  as  regular  exertions  of  the 
legislative  power." 

In  Stone  v.  Pease,  8  Conn.  541,  decided  in  1831,  the  question 
arose  before  the  Supreme  Coml;  of  Connecticut  as  to  the  vahdity 
of  a  legislative  divorce  under  the  Constitution  of  1818,  which 
provided  for  an  entire  separation  of  the  legislative  and  judicial 
departments.  The  court,  after  stating  that  there  had  been  a 
law  in  force  in  that  state  on  the  subject  of  divorces,  passed  one 
hundred  and  thirty  years  before,  which  provided  for  divorces  on 
iowc  grounds,  said,  speaking  by  Mr.  Justice  Daggett:  "The 
law  has  remained  in  substance  the  same  as  it  was  when  enacted 
in  1667.  During  all  this  period  the  legislature  has  interfered  like 
the  ParUament  of  Great  Britain,  and  passed  special  acts  of 
divorce  a  vinculo  matrimonii;  and  at  almost  every  session  since 
the  Constitution  of  the  United  States  went  into  operation,  now 
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forty-two  years,  and  for  thirteen  yeafs  of  the  existence  of  the 
Constitution  of  Connecticut,  such  acts  have  been,  in  multiplied 
cases,  passed  and  sanctioned  by  the  constituted  authorities  of 
our  state.  We  are  not  at  Uberty  to  inquire  into  the  wisdom  of 
our  existing  law  on  this  subject;  nor  into  the  expediency  of  such 
frequent  interference  by  the  legislature.  We  can  only  inquire 
into  the  constitutionaUty  of  the  act  imder  consideration.  The 
power  is  not  prohibited  either  by  the  Constitution  of  the  United 
States  or  by  that  of  the  state.  In  view  of  the  appalling  conse- 
quences of  declaring  the  general  law  of  the  state  or  the  repeated 
acts  of  our  legislature  unconstitutional  and  void — consequences 
easily  conceived  but  not  easily  expressed,  such  as  bastardizing 
the  issue  and  subjecting  the  parties  to  punishment  for  adult- 
ery,— the  court  should  come  to  the  result  only  on  a  solemn  con- 
viction that  their  oaths  of  office  and  these  constitutions 
imperiously  demand  it.  Feeling  myself  no  such  conviction,  I 
cannot  pronounce  the  act  void. "  It  is  to  be  observed  that  the 
divorce  in  this  case  was  granted  on  the  petition  of  the  wife,  who 
alleged  certain  criminal  intimacies  of  the  husband  with  others, 
and  the  act  of  the  legislature  recited  that  her  allegation,  after 
hearing  her  and  her  husband,  with  their  witnesses  and  counsel, 
was  found  to  be  true.  The  inquiry  appears  to  have  been 
conducted  with  the  formaUty  of  a  judicial  proceeding,  and 
might  undoubtedly  have  been  properly  referred  to  the  judicial 
tribunals;  yet  the  Supreme  Court  of  the  state  did  not  regard  the 
divorce  as  beyond  the  competency  of  the  legislature. 

The  same  doctrine  is  declared  in  numerous  other  cases,  and 
positions  similar  to  those  taken  against  the  validity  of  the  act 
of  the  legislative  assembly  of  the  territory,  that  it  was  beyond 
the  competency  of  a  legislature  to  dissolve  the  bonds  of  matri- 
mony, have  been  held  untenable.  These  decisions  justify  the 
conclusion  that  the  division  of  government  into  three  depart- 
ments, and  the  implied  inhibition  through  that  cause  upon  the 
legislative  department  to  exercise  judicial  functions  was 
neither  intended  nor  imderstood  to  exclude  legislative  control 
over  the  marriage  relation.  In  most  of  the  states  the  same 
legislative  practice  on  the  subject  has  prevailed  since  the  adop-- 
tion  of  their  constitutions  as  before,  which,  as  Mr.  Bishop  ob- 


396  DIVORCE   AND   SEPARATION 

serves,  may  be  regarded  as  a  contemporaneous  construction 
that  the  power  thus  exercised  for  many  years  was  rightly 
exercised.  The  adoption  of  late  years  in  many  constitutions 
of  provisions  prohibiting  legislative  divorces  would  also  in- 
dicate a  general  conviction  that  without  this  prohibition  such 
divorces  might  be  granted,  notwithstanding  the  separation  of 
the  powers  of  government  into  departments  by  which  judicial 
functions  are  excluded  from  the  legislative  department.  There 
are,  it  is  true,  decisions  of  state  courts  of  high  character,  like 
the  Supreme  Court  of  Massachusetts  and  of  Missouri,  holding 
differently;  some  of  which  were  controlled  by  the  peculiar 
language  of  their  state  constitutions.  Sparhawk  v.  Sparhawk, 
116  Mass.  315;  State  v.  Fry,  4  Mo.  120,  138.  The  weight  of 
authority,  however,  is  decidedly  in  favor  of  the  position  that, 
in  the  absence  of  direct  prohibition,  the  power  over  divorces 
remains  with  the  legislature.  We  are,  therefore,  justified  in 
holding — ^more,  we  are  compelled  to  hold,  that  the  granting  of 
divorces  was  a  rightful  subject  of  legislation  according  to  the 
prevailing  judicial  opinion  of  the  coimtry,  and  the  understand- 
ing of  the  profession  at  the  time  the  organic  act  of  Oregon  was 
passed  by  Congress,  when  either  of  the  parties  divorced  was  at 
the  time  a  resident  within  the  territorial  jurisdiction  of  the 
legislature.^ 


Effect  of  Divorce 

BARRETT  v.  FAILING  AND  WIFE 
111  U.  S.  523.— 1884 

Bill  in  equity.  The  bill  alleged  that  on  September  25th, 
1866,  the  plaintifif  was,  and  for  more  than  two  years  thereto- 
fore had  been,  the  wife  of  Charles  Barrett,  and  was  a  citizen 

'The  provinces  of  Ontario  and  Quebec  are  still  without  provision  for 
judicial  divorce.  Divorces  for  these  provinces  are  granted  by  the  Dominion 
Parliament,  after  trial  by  a  committee  of  the  Dominion  Senate.  For  a 
statement  as  to  divorce  jurisdiction  in  Canada,  see  55  Canadian  Law  Journal, 
361 ,  385  (1919) ;  56  Canadian  Law  Journal,  124  (1920) ;  note,  48  Dom.  L.  R.  7. 
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and  resident  of  the  state  of  California;  that  on  that  day  she 
commenced  a  suit  for  divorce  against  him,  for  his  misconduct, 
in  a  District  Court  of  the  state  of  California;  and  that  on 
April  18th,  1870,  the  plaintiff  being  still  a  citizen  of  that  state, 
that  court  rendered  a  decree  in  her  favor,  dissolving  the  bond 
of  matrimony  between  him  and  her;  that  at  the  time  of  the 
commencement  of  that  suit  Charles  Barrett  was  not  the  owner 
of  any  real  estate  in  the  state  of  California,  but  was  the  owner 
in  fee  simple  of  certain  land,  in  the  state  of  Oregon;  that  on 
February  4th,  1868,  he  fraudulently  conveyed  this  land  to  his 
daughter,  the  female  defendant,  without  consideration,  and 
with  intent  to  defraud  the  plaintiff  of  her  just  rights  ia  it,  and 
for  the  purpose  of  preventing  her  from  asserting  her  claim 
thereto  or  interest  therein;  that  at  the  time  of  the.  commence- 
ment of  the  suit  for  divorce  the  plaintiff  did  not  know  that  he 
was  the  owner  of  this  land;  that  he  died  in  Oregon  in  July,  1870; 
and  that  by  the  laws  of  the  state  of  Oregon,  and  under  and  by 
virtue  of  the  decree  of  divorce,  the  plaintiff  became  and  was 
entitled  to  one-third  of  this  land.  The  bill  prayed  for  a  decree 
that  the  plaintiff  was  the  owner  in  fee  simple  of  one-third  of 
this  land  and  that  the  defendants  held  it  in  trust  for  her,  and 
for  a  conveyance,  a  partition  and  accoimt  of  rents  and  profits, 
and  further  relief. 

Mk.  Justice  Gray.  It  is  not  doubted  that  the  decree  of 
divorce  from  the  bond  of  matrimony,  obtained  by  the  plaintiff 
in  California,  in  a  court  having  jurisdiction  to  grant  it,  and 
after  the  husband  had  appeared  and  made  defence,  bound 
both  parties  and  determined  their  status.  The  question  con- 
sidered by  the  court  below  and  argued  in  this  court  is  whether, 
by  virtue  of  that  decree,  and  under  the  law  of  Oregon,  the 
wife  is  entitled  to  one-third  of  the  husband's  land  in  Oregon. 

Unless  otherwise  provided  by  local  law,  a  decree  of  divorce 
by  a  court  having  jurisdiction  of  the  cause  and  of  the  parties, 
dissolving  the  bond  of  matrimony,  puts  an  end  to  all  obliga- 
tions of  either  party  to  the  other,  and  to  any  right  which  either 
has  acquired  by  the  marriage  in  the  other's  property,  except 
so  far  as  the  court  granting  the  divorce,  in  the  exercise  of  an 
authority  vested  in  it  by  the  legislature,  orders  property  to  be 
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transferred,  or  alimony  to  be  paid  by  one  party  to  the  other. 
In  estimating  and  awarding  the  amount  of  aUmony  or  prop- 
erty to  be  so  paid  or  transferred,  the  court  of  divorce  takes 
into  consideration  all  the  circumstances  of  the  case,  including 
the  property  and  means  of  support  of  either  party;  and  the 
order  operates  in  personam,  by  compelling  the  defendant  to 
pay  the  alimony  or  to  convey  the  property  accordingly,  and 
does  not  of  itself  transfer  any  title  in  real  estate,  unless  allowed 
that  effect  by  the  law  of  the  place  ia  which  the  real  estate  is 
situated. 

Accordingly,  it  has  been  generally  held  that  a  valid  divorce 
from  the  bond  of  matrimony,  for  the  fault  of  either  party, 
cuts  off  the  wife's  right  of  dower,  and  the  husband's  tenancy 
by  the  curtesy,  unless  expressly  or  impliedly  preserved  by 
statute.  Barber  v.  Root,  10  Mass.  260;  Hood  v.  Hood,  110 
Mass.  463;  Rice  v.  Lumley,  10  Ohio  St.  596;  Lamklin  v.  Knapp, 
20  Ohio  St.  454;  Gould  v.  Crow,  57  Missouri,  200;  4  Kent  Com. 
54;  2  Bishop,  Marriage  &  Divorce  (6th  ed.),  §§  706,  712,  and 
cases  cited.  In  each  of  the  Massachusetts  cases  just  referred 
to,  the  divorce  was  obtained  in  another  state.  The  ground  of 
the  decision  of  the  Court  of  Appeals  of  New  York  in  Wait  v. 
Wait,  4  N.  Y.  95,  by  which  a  wife  was  held  not  to  be  deprived 
of  her  right  of  dower  in  her  husband's  real  estate  by  a  divorce 
from  the  bond  of  matrimony  for  his  fault,  was,  that  the  legis- 
lature of  New  York,  by  expressly  enacting  that  "in  case  of 
divorce  dissolving  the  marriage  contract  for  the  misconduct 
of  the  wife,  she  shall  not  be  endowed,"  had  manifested  an  in- 
tention that  she  should  rietain  her  right  of  dower  in  case  of  a 
divorce  for  the  misconduct  of  the  husband.  See  also  Reynolds 
V.  Reynolds,  24  Wend.  193.  The  decisions  of  the  Supreme 
Court  of  Pennsylvania  in  Colvin  v.  Reed,  55  Penn.  St.  375, 
and  in  Reel  v.  Elder,  62  Penn.  St.  308,  holding  a  wife  was  not 
barred  of  her  dower  in  land  in  Pennsylvania  by  a  divorce  ob- 
tained by  her  husband  in  another  state,  proceeded  upon  the 
ground  that,  in  the  view  of  that  court,  the  court  which  granted 
the  divorce  had  no  jurisdiction  over  the  wife.  And  see  Cheely 
V.  Clayton,  110  U.  S.  701. 

Whether  a  statute  of  one  state,  securing  or  denying  the 
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right  of  dower  in  case  of  divorce,  extends  to  a  divorce  in  a 
court  of  another  state,  having  jurisdiction  of  the  cause  and  of 
the  parties,  depends  very  much  upon  the  terms  of  the  statute, 
and  upon  its  interpretation  by  the  courts  of  the  state  by  the 
legislature  of  which  it  is  passed,  and  ia  which  the  land  is  situ- 
ated. [The  court  than  discusses  Mansfield  v.  Mclntyre,  10 
Ohio,  27;  Harding  v.  Alden,  9  Greenleaf,  140;  Gould  v.  Crow, 
57  Mo.  205;  and,  construing  the  Oregon  Statute,  holds  that 
the  statute  is  limited,  in  intention  and  effect,  to  divorces 
granted  by  the  courts  of  Oregon,  which  are  the  only  courts 
within  the  control  of  the  legislature  which  passed  the  statute.]  ^ 

'  "In  determining  the  amount  of  alimony,  the  courts  have  acted  on  the 
supposition  that  a  divorce,  ipso  facto,  bars  dower;  and  it  has  not  been  the 
custom,  even  where  large  alimony  is  given  to  the  wife,  to  insert  in  the  decree 
any  provision  that  the  wife  shall  not  be  entitled  to  dower.  We  are  not  aware 
that  a  divorced  wife  has  ever  claimed  dower;  but,  on  the  other  hand,  pur- 
chasers of  the  real  estate  of  divorced  husbands  have  usually  paid  the  full 
price  of  unincumbered  property,  regarding  themselves  as  perfectly  secure 
from  any  claim  for  dower.  Under  this  state  of  facts,  it  would  be  useless  to 
inquire  into  the  intrinsic  correctness  of  the  opinion  so  universally  entertained 
and  acted  upon."  Gleason  v.  Emerson,  51  N.  H.  405.  But  in  New  York  it 
was  said  in  Matter  of  Ensign,  103  N.  Y.  284:  "The  wife's  dower  at  the  date 
of  the  decree  is  vested  as  an  inchoate  right,  at  least  as  against  the  husband, 
whether  she  be  innocent  or  guilty,  by  the  concurrence  of  marriage  and  seizin. 
It  has  fastened  upon  the  land  and  follows  it  as  an  incumbrance  and  would 
become  consummate  upon  the  death  of  the  husband  in  either  event,  but  for 
the  express  mandate  of  the  statute  which  forfeits  it  where  the  wife  is  the 
guilty  party.  But  the  wife,  although  blameless,  acquires  no  dower  right  in 
lands  conveyed  to  the  husband  aftfer  the  divorce  because  he  was  not  seized 
during  the  coverture.  Kade  v.  Lauber,  16  Abb.  Pr.  [N.  S.]  288."  And  it  was 
so  held  in  Van  Blaricum  v.  Larson,  205  N.  Y.  355. 

By  the  weight  of  authority  an  absolute  divorce  transmutes  an  estate  by  the 
entirety  into  an  estate  in  common,  note  L.  R.  A.  1915  C,  396. 

Statutory  Prohibition  Against  the  Remarriage  of  tee  Guilty 
Spouse — Remarriage  Outside  the  State  of  Domicile. — "There  is  no  question  as 
to  the  general  rule  that  a  marriage,  which  is  valid  by  the  law  of  the  place 
where  it  is  solemnized,  is  valid  everywhere.  Of  course  even  this  general  rule 
has  its  exceptions  where  the  particular  marriage  is  contrary  to  good  morals  or 
public  poUcy,  or  to  the  positive  statutes  of  the  country  where  it  is  sought  to  be 
enforced.  But  where  a  man  and  woman,  citizens  of  the  same  state,  and  sub- 
ject to  an  absolute  statutory  prohibition  against  entering  into  a  marriage  con- 
tract which  is  against  good  moralS)  and  contrary  to  public  policy,  leave  their 
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HOKA.MP,  EXECUTOR,  v.  HAGAMAN 
36  Md.  511.— 1872 

Stewart,  J.  Conrad  and  Margaret  Hagaman  were  duly 
married,  and  lived  together  as  husband  and  wife  for  a  long 
time.  In  Jime,  1867,  a  decree  was  passed  by  the  Circuit  Court 
for.Howard  county,  divorcing  them  a  mensa  et  thoro;  and  it  was 
further  decreed,  in  accordance  with  an  agreement  of  the  par- 
ties, through  their  solicitors,  that  Hagaman  pay  to  his  wife 
the  sum  of  $1,676,  in  full  of  all  arrears  for  counsel  fees  and 
alimony,  which  shall  also  free  him  from  any  obligation  to  con- 
tribute to  her  support  in  the  future,  and  release  all  claims  of 
his  wife  for  dower  and  thirds  in  any  property  now  held,  or 
hereafter  acquired  by  him.  This  sum  was  paid  by  the  hus- 
band. The  parties,  in  August,  1867,  became  reconciled,  and 
lived  together  as  man  and  wife  until  March,  1869 — the  hus- 
band holding  her  out  to  the  world  as  his  wife;  and  as  such 
they  were  known  and  recognized.    They  separated  again  for  a 

domicile  and  enter  another,  for  the  express  purpose  of  violating  the  law  of 
their  domicile  in  this  respect,  the  case  is  highly  exceptional  and  the  great 
weight  of  authority  is  against  the  validity  of  such  a  marriage  in  the  place  of 
their  domicile.  There  have  been  conflicting  decisions  upon  the  question,  but 
very  few  of  them  sustain  the  validity  of  the  relation  where  it  has  been  as- 
sumed for  an  intended  evasion  of  the  law  of  their  domicile  and  is  contrary  to 
good  morals.  The  fact  of  such  an  intended  evasion  has  been  repeatedly 
recognized  as  the  basis  of  invaUdity  when  otherwise  validity  would  have  been 
declared."— Estate  of  Stull,  183  Pa.  625. 

Contra,  "It  is  a  general  rule  of  law  that  a  contract  entered  into  in  another 
state  or  countiy,  if  valid  according  to  the  law  of  that  place,  is  valid  every- 
where. .  .  .  And  coming  to  the  case  in  hand  the  rule  recognizes  as  valid 
a  marriage  considered  valid  in  the  place  where  celebrated.  .  .  .  The  real 
question  is  whether  such  a  statute  furnishes  an  exception  to  the  maxim, 
leges  extra  territorium  non  obligard.  .  .  .  The  statute  does  not  in  terms 
prohibit  a  second  marriage  in  another  state,  and  it  should  not  be  extended  by 
construction." — ^Van  Voorhis  v.  Brintnall,  86  N.  Y.  18.  But  under  the  New 
York  statutes  remarriage  within  New  York  constitutes  bigamy.  People  v. 
Faber,  92  N.  Y.  146. 

See  note,  3  Cornell  Law  Quarterly,  215,  on  the  construction  of  the  various 
statutes. 
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time.  Tn  the  month  of  June,  1870,  they  lived  together  as 
husband  and  wife  for  a  while. 

Hagaman  departed  this  life,  after  having  duly  executed  his 
last  will  and  testament.  He  never  had  any  child,  and  left  no 
parent,  brother  or  sister.  His  widow,  Margaret,  survived  him. 
He  made  no  devise  or  bequest  of  any  of  his  property  to  her,  and 
she  claimed  the  whole  of  his  personal  estate,  after  pajrment  of 
debts  and  funeral  expenses.  The  devisees  and  legatees  in  the 
will  insist  that  she  has  no  valid  claim  to  any  part  of  his  estate. 
The  Orphans'  Court  of  Howard  county,  on  the  26th  of  Sep- 
tember, 1871,  decreed  that  the  executor  of  Hagaman  allow, 
in  his  administration  account,  the  one-haH  of  his  personal  es- 
tate, after  payment  of  debts  and  ftmeral  charges,  to  his  widow. 
From  this  decree  both  the  executor  and  the  widow  have  ap- 
pealed. 

Two  questions  have  been  made:  1st.  Has  the  Orphans' 
Court  authority,  since  the  decree  of  the  Circuit  Court,  di- 
vorcing the  parties  a  mensa  et  thoro,  with  the  accompanying 
terms,  to  take  cognizance  of  the  case?  2d.  If  the  widow  is  not 
barred  of  her  rights  by  the  decree,  what  portion  of  the  estate 
of  her  husband,  if  any,  is  she  entitled  to,  under  the  circum- 
stances? There  is  no  doubt  that,  under  the  26th  section  of 
Article  16  of  the  Code,  the  Circuit  Court  for  Howard  county, 
as  a  Court  of  Equity,  had  the  power  to  decree  the  divorce  a 
mensa  et  thoro  of  the  parties;  and  that  section  also  authorizes 
the  Court  "to  award  to  the  wife  the  property  held  by  her, 
when  married,  or  its  value,  or  such  part  as  may  have  been  sold 
or  converted  by  the  husband,  or  such  part  as  the  com-t  deemed 
reasonable."  They  possessed  authority  before  such  enact- 
ment to  allow  aUmony. 

This  decree  of  the  Circuit  Court  for  Howard  county  did  not 
dissolve  the  relation  of  husband  and  wife,  nor  could  it  deprive 
the  widow  of  her  dower,  or  reasonable  part  of  the  personal 
estate  of  her  husband.  2  Bishop  on  Mar.  and  Div.,  sec.  730. 
It  merely  operated  to  legalize  their  separation,  and  made  pro- 
vision for  the  wife  so  long  as  the  separation  should  continue. 
Upon  the  death  of  either,  or  upon  their  mutual  consent  to  live 
together  again  as  husband  and  wife,  that  is,  upon  their  rec- 
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onciliation,  the  provision  ceased.  Wallingsford  v.  Wallings- 
ford,  6  H.  &  J.  488;  see  also  Barrere  v.  Barrere,  4  John.  Ch. 
Rep.  187.  That  decree  cannot  be  construed  to  bar  the  wife 
of  her  rights,  as  a  widow,  to  dower,  or  reasonable  portion  of 
her  husband's  estate,  or  to  deprive  the  Orphans'  Court  of  its 
unquestionable  authority  to  supervise  the  distribution  of  the 
estate  amongst  the  parties  entitled  thereto.  The  decree  can 
have  no  such  legal  effect.  .  .  . 
Order  aflSrmed.' 

1  Effect  of  a  Divorce  a  Mensa  et  Thoro.  "A  judgment  of  separation 
is  entirely  inconsistent  with  the  continuance  of  an  obligation  of  the  husband 
to  support  the  wife  .  .  .  the  mutual  obligations  of  the  parties  to  the 
marriage,  on  the  part  of  the  wife  to  live  with  her  husband,  and  correspond- 
ingly on  the  part  of  the  husband  to  live  with  or  support  his  wife  were  deter- 
mined .  .  .  the  reciprocal  obligations  of  the  husband  and  wife  of  consort 
and  support  were  terminated."  Byrnes  v.  Byrnes,  126  N.  Y.  App.  Div.  619. 
See  also  notesy  65  Amer.  Dec.  359-60;  17  Columbia  Law  Review,  639.  See 
particularly  Barrere  ».  Barrere,  4  Johns.  Ch.  187;  Dean  v.  Richmond,  2  Pick. 
316;  Clark  v.  Clark,  6  Watts  &  Serg.  85. 


PART  II 

PARENT  AND   CHILD 

^    Custody  of  the  Child 
CHAPSKY  V.  WOOD  AND  WIFE 
26  Kansas,  650.— 1881 

Petition  for  a  writ  of  habeas  corpus. 

Brewer,  J.  In  this  case  of  the  petition  of  Morris  A,  Chapsky 
for  the  possession  of  his  minor  child,  counsel  have  in  their  argu- 
ments expressed  very  feelingly  and  truthfully  the  embarrass- 
ments and  difficulties  which  surround  the  decision  of  a  case  like 
this.  These  arise,  not  because  there  is  a  confficting  question  of 
fact  to  be  settled  by  the  court,  for  that  is  a  matter  of  every-day 
occurrence  in  judicial  proceedings;  it  is  not  that  it  is  a  question 
between  a  grown  man  on  one  side  and  a  grown  woman  on  Hie 
other,  for  we  could  dispose  of  every  question  affecting  simply 
them,  without  any  embarrassment  or  hesitation.  The  burden 
of  the  case  is,  that  the  decision  is  one  which  involves  the  future 
welfare  of  a  Uttle  girl;  and  I  think  no  man  can  look  upon  the 
face  of  a  bright  and  happy  little  girl,  like  the  one  before  us,  and 
come  to  a  decision  of  a  question  which  may  make  or  mar  her 
future  life,  without  hesitation  and  feeling:  certainly  we  are  not 
so  insensible  as  to  be  able  to  do  it. 

The  questions  of  law  which  are  involved  in  a  case  like  this  are 
few  in  number,  and,  I  think,  not  subject  to  much  doubt.  They 
may  be  summed  up  briefly  thus:  The  father  is  the  natural 
guardian  and  is  prima  fade  entitled  to  the  custody  of  his  minor 
child.  This  right  springs  from  two  sources:  one  is,  that  he  who 
brings  a  child,  a  helpless  being,  into  hfe,  ought  to  take  care  of 
that  child  until  it  is  able  to  take  care  of  itself;  and  because  of 
this  obligation  to  take  care  of  and  support  this  helpless  being 
arises  a  reciprocal  right  to  the  custody  and  care  of  the  offspring 
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whom  he  must  support;  and  the  other  reason  is,  that  it  is  a  law 
of  nature  that  the  affection  which  springs  from  such  a  relation 
as  that  is  stronger  and  more  potent  than  any  which  springs  from 
any  other  hirnian  relation. 

The  second  proposition  of  law  is,  that  a  child  is  not  in  any 
sense  hke  a  horse  or  any  other  chattel,  subject-matter  for 
absolute  and  irrevocable  gift  or  contract.  The  father  cannot, 
by  merely  giving  away  his  child,  release  himself  from  the  obli- 
gation to  support  it,  nor  be  deprived  of  the  right  of  its  custody. 
In  this  it  differs  from  the  gift  of  any  article  which  is  only  prop- 
erty. If  to-day  Morris  Chapsky  should  give  a  horse  to  another 
party,  that  gift  is  for  all  time  irrevocable,  and  the  property 
never  can  be  reclaimed;  but  he  cannot  by  simply  giving  away 
his  child  relieve  himself  from  the  obligation  to  support  that 
child,  nor  deprive  himself  of  the  right  to  its  custody. 

I  might  say  here,  that  the  statute  has  provided  for  a  relin- 
quishment through  probate  court  proceedings,  which  may  be 
considered  (but  that  is  outside  this  case)  irrevocable. 

The  third  proposition  is,  that  a  parent's  right  to  the  custody 
of  a  child  is  not  like  the  right  of  property,  an  absolute  and  un- 
controllable right.  If  it  were,  it  would  end  this  case  and  reheve 
us  from  all  future  difficulties.  A  mere  right  of  property  may  be 
asserted  by  any  man,  no  matter  how  bad,  immoral,  or  unworthy 
he  may  be;  but  no  case  can  be  found  in  which  the  courts  have 
given  to  the  father  who  was  a  drunkard  or  a  man  of  gross 
immoralities,  the  custody  of  a  minor  child,  especially  when  that 
child  is  a  girl.  The  fact  that  in  such  cases  the  courts  have 
always  refused  the  father  the  custody  of  his  child,  shows  that 
he  has  not  an  absolute  and  uncontrollable  right  thereto. 

The  fourth  proposition  is,  that  though  the  gift  of  the  child  be 
revocable,  yet  when  the  gift  has  been  once  made  and  the  child 
has  been  left  for  years  in  the  care  and  custody  of  others,  who 
have  discharged  all  the  obUgations  of  support  and  care  which 
naturally  rest  upon  the  parent,  then,  whether  the  courts  will 
enforce  the  father's  right  to  the  custody  of  the  child,  will  depend 
mainly  upon  the  question  whether  such  custody  will  promote 
the  welfare  and  interest  of  such  child.  This  distinction  must 
be  recognized.    If,  immediately  after  the  gift,  reclamation  is 
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sought,  and  the  father  is  not  what  may  be  called  an  unfit  person 
by  reason  of  immorality,  &c.,  the  courts  will  pay  little  attention 
to  any  mere  speculation  as  to  the  probabihty  of  benefit  to  the 
child  by  leaving  or  returning  it.  In  other  words,  they  will 
consider  that  the  law  of  nature,  which  declares  the  strength  of  a 
father's  love,  is  more  to  be  considered  than  any  mere  specula- 
tion whatever  as  to  the  advantages  which  possible  health  and 
social  position  might  otherwise  bestow.  But,  on  the  other  hand, 
when  reclamation  is  not  sought  until  a  lapse  of  years,  when  new 
ties  have  been  formed  and  a  certain  current  given  to  the  child's 
life  and  thought,  much  attention  should  be  paid  to  the  probabil- 
ities of  a  benefit  to  the  child  from  the  change.  It  is  an  obvious 
fact,  that  ties  of  blood  weaken,  and  ties  of  companionship 
strengthen,  by  lapse  of  time;  and  the  prosperity  and  welfare  of 
the  child  depend  on  the  number  and  strength  of  these  ties,  as 
well  as  on  the  ability  to  do  all  which  the  promptings  of  these 
ties  compel. 

The  fifth  proposition  is,  that  in  questions  of  this  kind  three 
interests  should  be  considered:  The  right  of  the  father  must  be 
considered;  the  right  of  the  one  who  has  filled  the  parental  place 
for  years  should  be  considered.  Perhaps  it  may  not  be  techni- 
cally correct  to  speak  of  that  as  a  right ;  and  yet,  they  who  have 
for  years  filled  the  place  of  the  parent,  have  discharged  all  the 
obUgations  of  care  and  support,  and  especially  when  they  have 
discharged  these  duties  during  those  years  of  infancy  when  the 
burden  is  especially  heavy,  when  the  labor  and  care  are  of  a  kind 
whose  value  cannot  be  expressed  in  money — -when  aU  these 
labors  have  been  performed  and  the  child  has  bloomed  into 
bright  and  happy  girlhood,  it  is  but  fair  and  proper  that  their 
previous  faithfulness,  and  the  interest  and  affection  which  these 
labors  have  created  in  them,  should  be  respected.  Above  all 
things,  the  paramount  consideration  is,  what  will  promote  the 
welfare  of  the  child?  These,  I  think,  are  about  all  the  rules  of 
law  apphcable  to  a  case  of  this  kind. 

Now,  passing  to  the  facts,  which  I  shall  only  outline:  Morris 
A.  Chapsky  married  the  mother  of  this  child  ten  years  ago. 
The  marriage  was  not  acceptable  to  his  parents,  though  for  no 
reason  that  we  are  advised  of,  involving  the  character  of  any  of 
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the  parties.  Retiiming  home  immediately  after  his  marriage, 
the  father,  commenting  upon  the  fact  of  the  marriage,  which 
had  been  made  without  his  consent,  was  not  satisfied,  and  bade 
him  start  out  for  himself.  Some  criticism  has  been  placed  upon 
this  conduct,  which,  we  think,  is  not  deserved.  It  is  often  best 
for  a  young  man  that  he  should  be  turned  out  upon  his  own 
resources  and  compelled  to  struggle  for  himself;  and  that  his 
father  was  not  destitute  of  affection  for  his  child,  is  patent,  from 
the  fact  that  he  made  him  a\gift  of  money  largely  in  excess  of 
that  which  most  young  men  have  to  start  with.  Whether  his 
judgment  was  good,  or  otherwise,  cuts  no  figure  in  this  case. 
He  started  out  with  this  money,  and  wandered  around,  as  a 
young  man  is  apt  to  do,  and,  drifting  from  place  to  place,  finally 
came  penniless  to  Kansas  City.  He  struggled  for  a  series  of 
years  under  pecimiary  embarrassment;  and  during  these  years 
this  child  was  born.  His  wife's  health  was  deUcate,  and  she  was 
obviously  unable  to  discharge  ordinary  household  duties,  even 
without  the  care  of  this  child;  and  the  respondent,  Mrs.  Wood, 
her  sister,  kindly  provided  for  her  during  her  confinement,  and 
took  care  of  the  child.  The  child  was  left  with  her  (Mrs.  Wood) , 
and  from  that  day  to  this,  a  period  of  about  five  and  one-half 
years,  has  been  all  the  time  in  her  custody.  During  the  very 
early  infancy  of  the  child,  the  question  arose  as  to  her  custody 
—Mrs.  Wood  insisting  that  the  mother  should  take  the  child, 
or  that  it  should  be  given  to  her.  It  is  clear  that  this  matter  of 
discussion  between  the  parties  lasted  for  some  time,  and  we  are 
satisfied  from  the  testimony  that  in  fact  a  gift  was  made  of  the 
child  by  both  mother  and  father,  to  Mrs.  Wood.  The  mother's 
letters  exhibit  this;  and  while  the  father  does  not  recollect  of 
having  made  such  gift,  we  are  convinced  that  he  did  so,  and  by 
parol  agreement  reUnquished  to  the  respondents  his  parental 
rights.  No  writing  passed  between  them;  but  regarding  as  we 
do  that  a  gift  is  not  decisive  in  the  case,  unless  made  in  accord- 
ance with  the  statutory  form,  the  want  of  a  writing  cuts  no 
figure  now.  The  child  was  given  to  Mrs.  Wood,  and  has  been  in 
her  care  for  five  years  and  a  half — from  the  date  of  its  birth  to 
the  present  day.  What  the  future  of  the  child  will  be,  is  a 
question  of  probability.    No  one  is  wise  enough  to  forecast,  or 
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determine  absolutely,  what  or  what  would  not  be  best  for  it; 
yet  we  have  to  act  upon  these  probabilities  from  the  testimony 
before  us,  guided  by  the  ordinary  laws  of  human  experience. 
Involved  in  the  question  as  to  what  will  promote  the  welfare  of 
the  child,  are  questions  of  wealth;  questions  of  social  position, 
questions  of  health,  questions  of  educational  advantages, 
moral  training — of  all  things,  in  short,  which  will  tend  to  de- 
velop a  little  girl  into  a  perfect  woman. 

And  first,  we  remark  that  the  child  has  had,  and  enjoys  to- 
day, good  advantages,  and  its  welfare  has  been  promoted,  and  is 
promoted  to-day.  No  one  has  said  that  this  child  has  lacked 
anything  which  a  child  should  have,  and  the  testimony  all 
shows  that  it  has  been  cared  for  most  patiently  and  faithfully — 
as  well  as  it  could  have  been  cared  for  by  any  one;  and  to  that 
care  the  face  and  appearance  of  the  child  abundantly  testify. 
This  fact  does  not  rest  on  probabilities.  It  is  a  serious  question, 
always  to  be  considered,  whether  a  change  should  be  advised. 
"Let  well  enough  alone,"  is  an  axiom  founded  on  abimdant 
experience.  There  is  nothing  in  the  present  situation  of  the  re- 
spondents, their  pecuniary  condition,  the  business  capacity  of 
the  husband,  their  social  position,  their  affection  for  this  child — 
absolutely  nothing  which  tends  in  any  way  to  suggest  that  the 
welfare  of  the  child  which  has  been  promoted  in  the  past,  would 
be  limited  or  abridged  in  the  future.  What  they  have  done  for 
the  child  tends  to  show  what  they  will  do  through  the  future 
years  of  its  girlhood.  What  that  has  been  is  certainly  as  much, 
and  I  think  more,  than  the  average  child  receives. 

Again,  while  there  is  more  wealth  on  the  side  of  the  father, 
and  pecuniary  advantages  are  held  out  for  her  future — greater 
than  those,  perhaps,  which  the  respondents  can  present — yet 
we  caimot  be  insensible  to  the  stirroundings  imder  which  the 
child  would  be  placed  if  committed  to  its  father.  The  grand- 
father has  been  on  the  stand  before  us,  and  not  merely  from  the 
testimony  adduced  from  his  relatives  and  neighbors,  but  from 
his  appearance  and  manner  on  the  stand,  evidently  he  is  a 
gentleman  of  character  and  responsibility,  not  destitute  of  affec- 
tion, and  one  who  has  provided  a  comfortable  home  and  is  in  a 
position  to  give  to  the  child  all  these  advantages,    Yet  the 
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child  if  it  goes,  goes  to  the  care  of  its  father;  and  while  there  is 
no  testimony  showing  that  the  father  is  what  might  be  called  an 
unfit  person,  that  his  life  has  not  been  a  moral  one,  yet  we  can 
but  think  that  it  is  developed,  both  by  testimony  and  his  man- 
ner and  appearance  on  the  stand,  that  there  is  a  coldness,  a  lack 
of  energy,  and  a  shiftlessness  of  disposition,  which  would  not 
make  his  personal  guardianship  of  the  child  the  most  likely  to 
ripen  and  develop  her  character  fully.  He  seems  to  us  like  a 
man  still  and  cold,  and  a  warm-hearted  child  would  shrink  and 
wither  under  care  of  such  a  nature,  rather  than  ripen  and  de- 
velop. These  are  facts  that  we  can  but  notice,  and  they  have  in 
them  no  imputation  against  the  father  of  an  unkind  nature  or 
immoral  life;  but  the  facts  as  they  impress  us  are,  that  the  child 
would  not  really  grow  to  its  fullest  promise  under  the  care  of 
such  a  man. 

Again,  and  lastly,  the  child  has  had,  and  has  to-day,  all  that  a 
mother's  love  and  care  can  give.  The  affection  which  a  mother 
may  have  and  does  have,  springing  from  the  fact  that  a  child  is 
her  offspring,  is  an  affection  which  perhaps  no  other  one  can 
really  possess;  but  so  far  as  it  is  possible,  springing  from  years 
of  patient  care  of  a  little,  helpless  babe,  from  association,  and  as 
an  outgrowth  from  those  little  cares  and  motherly  attentions 
bestowed  upon  it,  an  affection  for  the  child  is  seen  in  Mrs.  Wood 
that  can  be  found  nowhere  else.  And  it  is  apparent,  that  so  far 
as  a  mother's  love  can  be  equalled,  its  foster-mother  has  that 
love,  and  will  continue  to  have  it. 

On  the  other  hand,  if  she  goes  to  the  house  of  her  father's 
family,  the  female  inmates  are  an  aunt,  just  ripening  into 
womanhood,  and  a  grandmother;  they  have  never  seen  the 
child;  they  have  no  affection  for  it  springing  from  years  of 
companionship.  While  she  is  a  child  of  perhaps  a  favorite  son 
or  brother,  she  is  also  the  child  of  a  disowned  or  repudiated 
daughter-in-law  and  sister-in-law,  and  the  appeal  which  the 
child  wiU  make  naturally — and  the  child  is  one  to  make  a  strong 
appeal  to  any  one — -will  always  be  shadowed  and  clouded  by  the 
fact  that  she  comes  from  one  who  was  not  a  favorite  in  that 
family. 

Human  impulses  are  such  that  doubtless  they  would  form 
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an  affection  for  the  child — it  is  hardly  possible  to  believe  other- 
wise; but  to  that  deep,  strong,  patient  love  which  springs  from 
either  motherhood,  or  from  a  patient  care  during  years  of 
helpless  babyhood,  they  will  be  strangers. 

They  cannot  have  this;  and  to  my  mind,  I  am  frank  to  say, 
this  last  is  the  controlling  consideration.  And  these  three 
considerations  are  those  which  compel  us  to  say  that  we  cannot 
beUeve  it  wise  or  prudent  to  take  this  child  away  from  its 
present  home,  where  it  has  been  looked  upon  as  an  own  child; 
and  if  we  should  see  a  child  of  ours  in  the  same  circumstances, 
we  cannot  believe  that  we  should  deem  it  wise  or  prudent  to 
advise  a  change,  notwithstanding  the  pecuniary  advantages 
that  might  seem  to  be  offered  to  it. 

The  judgment  of  the  court  therefore  is,  that  the  child  will  be 
remanded  to  the  respondents;  and  the  petition  is  dismissed,  at 
the  cost  of  the  petitioner. 

All  the  justices  concurring. 

THE  CHANCELLOR  IN  MERCEIN  v.  THE  PEOPLE 

25  Wend.  (N.  Y.)  64,  93.— 1840 

[The  chancellor  in  delivering  orally  his  opinion,  said:]  It 
had,  however,  been  argued  at  great  length  here,  and  the  Amer- 
ican cases  referred  to  showed  it  to  be  the  established  law  of  this 
coimtry  that  the  court,  or  officer,  were  authorized  to  exercise  a 
discretion,  and  that  the  father  was  not  entitled  to  demand  a 
delivery  of  the  child  to  him,  upon  habeas  corpus,  as  an  absolute 
right.  That  this  was  also  the  law  of  England  at  the  time  of  our 
separation  from  the  mother  country;  though,  he  said,  the  deci- 
sions of  the  English  courts  since  that  period,  appeared  to  have 
gone  back  to  the  principles  of  a  semi-barbarous  age,  when  the 
wife  was  the  slave  of  the  husband,  because  he  had  the  physical 
power  to  control  her,  and  when  the  will  of  the  strongest  party 
constituted  the  rule  of  right.  Thus  in  De  Manneville's  Case,  5 
East,  220,  the  Court  of  King's  Bench  refused  to  interfere, 
although  a  brutal  husband  had  torn  a  child  only  eight  months 
old  from  the  breast  of  its  mother,  for  the  mere  purpose  of  coerc- 
ing his  wife  to  give  him  the  control  of  her  property.    Also  in 
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Skinner's  Case,  9  J.  B.  Moore's  R.  278,  the  child  was  kept  from 
its  mother  under  the  control  of  her  husband  and  his  mistress, 
with  whom  he  was  Uving  lq  open  adultery;  and  yet  the  courts 
refused  to  interfere  by  habeas  corpus  to  restore  the  child  to  the 
innocent  and  much  injured  wife  and  mother.  In  both  of  these 
cases,  however,  the  child  was  in  the  custody  of  the  father,  and 
it  was  the  mother  who  sued  out  the  writ  to  endeavor  to  induce 
the  court  to  take  that  custody  from  him.  But  ia  the  subse- 
quent case  of  Greenhill,  4  Ad.  &  Ellis,  624,  the  children  were 
in  the  custody  of  their  mother,  and  the  husband,  who  was  Uving 
in  adultery  with  another  woman,  brought  a  habeas  coryus  and 
obtained  an  order  upon  his  wife  to  deUver  up  the  children  tO' 
him,  and  the  injured  wife,  in  that  case,  was  actually  compelled 
to  flee  with  her  children  to  a  foreign  land,  to  obtain  protection 
against  the  inhumanity  and  immorality  of  what  was  then 
declared  to  be  the  English  law.  That  it  was  in  reference  to  this 
last  case  that  Lord  Denman,  C.  J.,  of  the  Cotirt  of  King's 
Bench,  who  had  concurred  in  the  decision,  in  accordance  with 
what  he  supposed  the  recent  cases  had  then  settled  as  law, 
declared  in  the  House  of  Lords,  that  the  state  of  the  law  on  this 
subject  was  such  as  to  make  all  the  judges  ashamed  of  it;  and 
that  Serjeant  Talfourd,  to  his  everlasting  honor,  although  he 
had  been  the  counsel  for  the  husband,  immediately  brought  a 
bill  into  parliament  to  change  the  law,  and  to  restore  the  mother 
to  her  natural  right  to  be  put  upon  an  equality  with  her  hus- 
band in  relation  to  the  care  and  custody  of  her  children  within 
the  age  of  nm-ture,  and  finally  succeeded  in  canying  his  bill 
through  both  houses  of  parliament,  by  a  large  majority;  though 
it  was  once  defeated  in  the  House  of  Lords.  ^ 

'  Protection  op  the  Child.  "From  the  duty  of  maintenance  we  may 
easily  pass  to  that  of  protection,  which  is  also  a  natural  duty,  but  rather  per- 
mitted than  enjoined  by  any  municipal  laws;  nature  in  this  respect,  working 
so  strongly  as  to  need  rather  a  check  than  a  spur.  A  parent  may,  by  our  laws, 
maintain  and  uphold  his  children  in  their  lawsuits,  without  being  guilty  of  the 
legal  crime  of  maintaining  quarrels.  A  parent  may  also  justify  an  assault  and 
battery.  ..."  Blackstone,  Commentaries,  I,  450.  But  a  parent  has 
been  held  not  bound  ;to  pay  counsel  fees  for  the  defence  of  his  minor  son  upon 
the  son's  trial  for  murder.    Hill  v.  Childress,  10  Yerg.  (Tenn.)  514. 

Edxication  of  the  Child.    Though  it  is  sometimes  said  in  judicial  dida. 


DOMICIIiE   OF   THE   CHILD  411 

Domicile  of  the  Child 

DELAWARE,  L.  &  W.  R.  CO.  v.  PETROWSKY 

250  Federal  Reporter,  554.— 1918 

(17.  iS.  Circuit  Ct.  of  Appeals) 

In  error  to  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

Action  by  Ignatz  Petrowsky,  an  infant,  by  Ona  Roder,  his 
guardian  ad  litem,  against  the  Delaware,  Lackawanna  & 
Western  Raihoad  Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

[Petition  for  writ  of  certiorari  to  the  U.  S.  Circuit  Ct.  of 
Appeals  denied,  247  U.  S.  508.] 

that  there  is  a  duty  upon  the  parent  to  educate  his  children,  it  seems  to  be  » 
moral  and  not  a  legal  duty.  See  Tiffany,  Persons  and  Domestic  Relations, 
§  118,  and  cases  cited.    See,  also,  20  Ruling  Case  Law,  626,  n.  16. 

Contract  for  Custody  op  the  Child.  In  Clark  v.  Clark,  122  Md.  114, 
where  the  court  enforced  such  a  contract,  the  court  said:  "In  Brantly  on 
Contracts,  §  105,  it  is  said  '  the  doctrine  of  the  English  courts  and  those  of 
some  of  the  states  is  that  a  parent  cannot  lawfully  deprive  himself  of  the 
control  and  custody  of  his  children,  and  that  consequently  a  contract  by 
which  a  parent  transfers  the  custody  of  his  child  to  another,  and  divests 
himself  of  his  parental  duty  and  power,  is  void  as  against  public  poUcy.  In  re 
Andrews,  L.  R.  8  Q.  B.  153;  State  v.  Baldwin,  5  N.  J.  Eq.  454;  Wood  v. 
Deaton,  93  Tex.  247;  Hibbette  v.  Baines,  78  Miss.  695.'  It  is  also  stated, 
however,  the  ruling  of  some  courts  is  to  the  effect  that  a  contract  by  the 
parents  or  the  surviving  parent  transferring  the  control  of  the  child  is 
valid  when  the  consideration  is  based  upon  the  welfare  and  for  the  ad- 
vanta,ge  of  the  child.  Some  courts,  indeed,  make  the  validity  of  the  con- 
tract depend  upon  whether  or  not  it  promotes  the  welfare  of  the  child.  Weir 
V.  Marley,  99  Mo.  484;  Kelsey  v.  Green,  69  Conn.  291;  Stringfellow  v.  Somer- 
ville,  95  Va.  701;  Sheers  v.  Stems,  75  Wis.  44;  Van  Dyne  v.  Vreeland,  11  N.  J. 
Eq.  371;  Hill  v.  Groome,  1  Beavan,  541;  Neal's  Executor  v.  Gilmore,  79  Pa. 
421;  Enders  v.  Enders,  164  Pa.  266." 

See  notes,  62  Univ.  of  Pa.  Law  Review,  740;  15  Columbia  Law  Review,  74. 
In  Gordon  v.  Wyihess,  169  N.  Y.  App.  Div.  659,  where  the  parent  resimied 
custody  in  violation  of  the  agreement,  the  custodian  recovered,  in  quasi- 
contract  for  maintenance  actually  supplied;  but  see  Osier  v.  Hobbs,  33  Ark. 
215. 
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Before  Rogers  and  Hough,  Circuit  Judges,  and  Learned 
Hand,  District  Judge. 

Rogers,  Circuit  Judge.  If  the  court  below  had  jurisdiction 
of  this  case  it  is  because  of  the  diversity  of  citizenship  of  the 
parties.  But  the  defendant  in  its  answer  alleges  that  no  such 
diversity  of  citizenship  exists.  It  denies  that  the  defendant 
is  a  citizen  of  the  state  of  New  York  as  he  claims,  and  it  asserts 
that  he  is  a  citizen  of  the  state  of  Pennsylvania  in  which  the 
defendant  itself  resides. 

The  term  "citizen,"  as  used  in  the  Judiciary  Act  with  refer- 
ence to  the  jurisdiction  of  the  federal  courts,  is  substantially 
synonymous  with  the  term  "domicile."  It  means  a  citizen 
of  the  United  States  residing  permanently  in  the  particular 
state.  Case  v.  Clarke,  5  Fed.  Cas.  254;  Catlett  v.  Pacific  Ins. 
Co.,  5  Fed.  Cas.  291;  Gardner  v.  Sharp,  9  Fed.  Cas.  1196, 1199; 
Winn  V.  Gihner  (C.  C),  27  Fed.  817;  Sharon  v.  Hill  (C.  C),  26 
Fed.  337,  342;  Zambrino  v.  Galveston,  etc.,  R.  Co.  (C.  C),  38 
Fed.  449,  453;  IlUnois  Life  Ins.  Co.  v.  Shenehon  (C.  C),  109 
Fed.  674,  675;  Marks  v.  Marks  (C.  C),  75  Fed.  321,  324;  Hard- 
ing V.  Standard  Oil  Co.  (C  C),  182  Fed.  421, 423, 424;  Pennsyl- 
vania Co.  V.  Bender,  148  U.  S.  255,  13  Sup.  Ct.  591,  37  L.  Ed. 
441;  Wolfe  v.  Hartford  Life  &  Annuity  Ins.  Co.,  148  U.  S. 
389,  13  Sup.  Ct.  602,  37  L.  Ed.  493. 

Was  the  plaintiff  domiciled  in  the  state  of  New  York  when 
this  suit  was  commenced? 

At  the  time  of  the  accident  plaintiff  was  a  minor,  being  17 
years  of  age.  His  father  was  bom  in  Russia,  a  subject  of  the 
Czar,  and  came  to  this  coimtry  in  1900,  taking  up  his  residence 
in  the  state  of  Pennsylvania,  where  he  has  resided  ever  since. 
The  father  was  naturalized  on  May  26,  1911,  becoming  a 
citizen  of  the  United  States  at  that  time.  The  plaintiff  was  then 
living  with  his  father  and  continued  so  to  do  until  May  or  June, 
1914,  when  his  father  turned  him  out  to  earn  his  own  living. 

The  father  testified  that  after  the  injury  to  the  plaintiff  he 
told  him  he  could  not  support  him  and  to  go  away.  "I  cannot 
support  you  any  longer,  so  you  can  go  wherever  you  like." 
Prior  to  that  the  boy  had  lived  at  home  and  paid  his  board 
from  his  earnings  made  by  working  in  the  mine.    After  this 
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conversation  he  left  his  home  in  Pennsylvania  and  went  to  his 
brother  Peter,  who  lived  at  Hempstead,  Long  Island,  N.  Y., 
and  in  August  of  the  same  year  an  indenture  was  entered  into 
by  which  plaintiff  was  indentured  to  his  brother  at  Hempstead 
as  a  personal  and  house  servant  for  the  period  of  his  minority. 

The  theory  of  the  plaintiff  is  that  he  became  emancipated 
from  the  care  and  custody  of  his  parents  by  what  is  alleged  to 
be  articles  of  apprenticeship  which  transferred  his  care  and 
custody  to  his  brother. 

The  theory  of  defendant  is  that  the  plaintiff  being  a  minor 
had  the  domicile  of  his  father  during  his  minority,  and  could 
not  during  the  period  of  his  minority  become  a  citizen  of  a  state 
in  which  his  father  did  not  have  his  domicile.     .     .     . 

The  law  is  well  estabUshed  that  every  person  at  his  birth 
acquires  a  domicile  of  origin  which  is  that  of  the  person  on 
whom  he  is  legally  dependent,  which  in  the  case  of  a  legitimate 
child  is  that  of  its  father  and  in  the  case  of  an  illegitimate  child 
is  that  of  its  mother.  The  general  rule  is  also  well  estabUshed 
that  a  person  while  a  minor  being  non  sui  juris  cannot  change 
his  or  her  domicile. 

"A  domicile  once  acquired  is  retained  until  it  is  changed 
(1)  in  the  case  of  an  independent  person,  by  his  own  act;  (2) 
in  the  case  of  a  dependent  person,  by  the  act  of  some  one  on 
whom  he  is  dependent."    Dicey  on  Domicile,  p.  66. 

And  Dicey  goes  on  to  say  that  in  the  case  of  an  infant  the 
person  capable  of  changing  the  domicile  is  the  persdn  on  whom 
the  infant  "is,  for  this  purpose  at  any  rate,  dependent,  who  in 
most  instances  is  the  infant's  father."  If  in  most  instances 
the  father  can  change  the  infant's  domicile,  there  must  be 
instances  when  he  cannot,  although  perhaps  another  may. 
And  if  the  child's  domicile  of  origin  can  be  change  dby  the  act 
of  one  on  whom  the  child  is  dependent,  it  would  seem  that  if 
the  parents  reUnquish  to  another  the  care,  custody,  and  control 
of  the  child  during  his  minority  the  one  who  assumed  the  cus- 
tody and  control  and  agrees  to  care  for  and  maintain  him  to 
the  same  extent  as  his  parents  would  have  a  right  to  change  his 
domicile.  But  the  question  presented  is  not  so  simple  as  it 
seems.    On  the  contrary,  it  is  perplexing  and  not  free  from 
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doubt.    There  is  too  a  strange  lack  of  authority  upon  the  sub- 
ject.    .     .     . 

It  has  been  held  that  the  domicile  of  a  ward  is  not  that  of  a 
guardian  where  they  are  living  in  separate  places.  Louisville 
V.  Sherley,  80  Ky.  71;  Chester  v.  James,  2  Watts  &  S.  (Pa.) 
568.  But  in  White  v.  Howard,  52  Barb.  (N.  Y.)  294,  where 
the  father  domiciled  in  Connecticut  appointed  as  the  testa- 
mentary guardian  of  his  child  a  person  living  in  New  York 
and  the  child  on  the  death  of  the  father  went  to  live  with  the 
guardian  in  New  York,  it  was  held  that  the  ward's  domicile 
was  in  the  latter  state.  "It  is  manifest,  from  the  wUl,"  the 
court  said,  "that  her  father  expected  and  intended  that  she 
should,  upon  and  after  his  death,  during  her  minority,  reside 
in  New  York,  under  the  care  and  protection  of  her  guardian 
residing  there.  It  is  evident  that  her  father  intended,  by  his 
will,  upon  and  after  his  death,  to  change  her  domicile  from  Con- 
necticut to  New  York."  And  a  testamentary  guardian  nom- 
inated by  the  father  has  the  same  control  over  the  ward's 
domicile  that  the  father  had,  and  may  in  good  faith  change  it 
either  from  one  state  to  another  state  or  from  one  county  to 
another  county  in  the  same  state.  Lamar  v.  Micou,  112  U.  S. 
452,  471,  26  L.  Ed.  774;  Id.,  114  U.  S.  218,  5  Sup.  Ct.  857,  29 
L.  Ed.  94;  Wood  v.  Wood,  5  Paige  [N.  Y.j,  595,  605,  28  Am. 
Dec.  451;  In  re  Benton,  92  Iowa,  202,  60  N.  W.  614,  54  Am. 
St.  Rep.  546;  Bailey  v.  Morrison,  4  La.  Ann.  523;  21  Cyc.  63. 
A  testamentary  guardian  has  the  custody  of  the  child  by  the 
express  authorization  of  the  father  and  so  does  the  master  as 
respects  the  apprentice.  But  the  testamentary  guardian  has, 
what  the  master  has  not,  the  custody  of  the  ward's  real  and 
personal  estate  until  the  ward  reaches  his  majority.  In  this 
particular  the  master,  however,  has  no  disadvantage  over  the 
parent,  as  the  latter  has  no  control  over  the  general  property 
of  his  child.  The  parent  has  a  right  to  the  minor's  labor  and 
earnings,  and  so  has  the  master.  The  right  of  the  parent  to 
change  the  child's  domicile  does  not  therefore  depend  upon 
or  grow  out  of  any  power  over  the  property  of  the  child.  It 
woiild  seem  that  it  must  depend  upon  his  having  the  parent's 
right  to  the  custody  and  control  of  the  child.    On  the  whole, 
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therefore,  we  are  inclined  to  hold  and  do  hold  that  where  a 
parent  surrenders  as  in  this  case  the  care  and  custody  of  his 
minor  child  during  his  minority  to  one  who  agrees  to  assume 
such  care  and  custody  and  to  provide  for  such  child  for  the 
whole  of  the  remaining  period  of  his  minority  the  maintenance, 
education,  and  care  of  the  infant  to  the  same  extent  as  his 
parents  would  have  been  bound  to  provide  them  if  no  such 
agreement  had  been  made,  the  child  acquires  the  domicile  of 
the  person  who  assumes  this  responsibiUty.  In  this  case  the 
custody  was  as  fully  surrendered  to  the  son  in  New  York  by  the 
parent  in  Pennsylvania,  as  it  was  to  the  testamentary  guardian 
residing  in  the  state  of  New  York  by  the  parent  Uving  in  Con- 
necticut in  White  v.  Howard,  supra,  and  we  conclude  that  the 
intention  of  the  parent  was,  in  this  case  as  it  was  held  to  be 
in  that,  that  the  child  should  acquire  a  New  York  domicile. 
Such  an  agreement  creates  something  more  than  the  ordinary 
relation  of  master  and  servant.  And  whether  or  not  it  created 
the  technical  relation  of  master  and  apprentice  it  imposed  upon 
the  one  assuming  the  responsibility  the  full  measure  of  the 
parent's  duty  to  the  child,  and  it  gave  him  the  full  power  of 
control  over  the  child  that  the  parent  possessed.  For  that 
reason  we  fail  to  see  why  the  person  who  was  with  the  father's 
consent  thus  plafeed  in  loco  parentis  did  not  have  the  same 
power  the  parent  had  as  respects  the  child's  domicile.  And 
if  at  the  time  of  the  agreement  the  one  who  thus  stands  in  loco 
parentis  lives  in  another  state  to  which  the  child  is  removed 
we  fail  to  see  any  adequate  reason  why  the  child  does  not  ac- 
quire such  person's  domicile.  We  therefore  hold  that  the  court 
below  had  jurisdiction. 

It  appears  that  the  brother  to  whom  the  surrender  of  the 
plaintiff's  custody  was  made  by  the  indenture  died  on  March  19, 
1915.  This  was  after  this  action  was  commenced,  and  if  at 
that  time  the  plaintiff's  domicile  was  in  New  York  the  sub- 
sequent death  of  his  brother  could  have  no  effect  upon  the 
right  to  maintain  it.  It  is  not  at  all  clear  that  by  the  death  of 
his  brother  the  plaintiff  reacquired  his  domicile  of  origin,  and 
so  lost  his  right  to  commence  an  action,  in  a  federal  court  in 
the  state  of  New  York. 


416  PARENT  AND   CHILD 

A  woman  on  marriage  acquires  the  domicile  of  her  husband, 
but  on  his  death  her  domicile  of  origin  does  not  revive,  but  she 
retams  her  husband's  last  domicile,  until  she  changes  it.  Dicey 
on  Domicile,  p.  7.  And  upon  marriage  the  maiden  settle-^ 
ment  of  the  wife  is  said  to  become  extinct,  and  does  not  re- 
vive on  the  death  of  her  husband,  but  she  retains  the  settle- 
ment of  the  husband.  No  reason  suggests  itself  why  the  same 
principle  would  not  be  appUcable  to  the  facts  of  this  case,  and 
no  authority  asserting  a  contrary  doctrine  has  come  to  our 
notice.     .     .     .' 

Maintenance  of  the  Child. — Necessaries 

SHELTON  V.  SPRINGETT 
11  C.  B.  452— 1851 

r 

Assumpsit  for  meat,  drink,  washing,  lodging,  and  other 
necessaries  found  and  provided  by  the  plaintiff  for  the  de- 
fendant's son. 

Plea,  non  assumpsit. 

At  the  trial  at  the  sheriff's  court,  London,  on  the  29th  of 
May  last,  it  appeared  that  the  plaintiff  kepj;  a  coffee-house  in 
the  Minories;  that  the  defendant,  who  was  the  manager  of  the 
Tenterden  branch  of  the  London  and  County  Joint-Stock 
Bank,  in  April,  1850,  sent  his  son,  a  youth  of  the  age  of  twenty 
years,  to  London  to  look  out  for  a  ship,  giving  him  £5,  and  tell- 
ing him  to  put  up  at  a  hotel  called  Burrell's  Hotel,  at  which 
he  himself  was  in  the  habit  of  putting  up  when  he  came  to 
town;  that,  after  staying  at  Burrell's  Hotel  for  a  week  at  an 
expense  of  £3  9s.  (which  sum  he  procured  from  a  friend  of  his 
father's),  the  defendant's  ^on  went  to  the  plaintiff's  coffee- 
house and  remained  there  fifteen  weeks. 

The  son,  who  was  called  as  a  witness,  stated  that  he  went  to 
the  plaintiff's  house  without  his  father's  knowledge;  that  he 
was  recommended  by  some  to  go  there,  as  it  would  be  more 

'  See  notes,  4  Cornell  Law  Quarterly,  62;  19  Harvard  Law  Review,  215; 
22  Id.  220;  32  Id.  175. 
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economical,  and  nearer  to  the  docks  than  the  house  to  which 
his  father  had  desired  him  to  go;  that  he  had  addressed  two  or 
three  letters  to  his  father,  but  had  received  no  reply;  that  he 
could  not  say  how  he  had  spent  the  £5  which  his  father  had 
given  him,  but  no  part  of  it  in  board  and  lodging. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made 
absolute.  It  is  well  settled  that  a  father  is  not,  without  some 
contract,  express  or  implied,  liable  for  necessaries  supplied  to 
his  son.  Lord  Abinger,  in  Mortimore  v.  Wright,  [6  M.  &  W. 
482]  says:  "In  point  of  law,  a  father  who  gives  no  authority, 
and  enters  into  no  contract,  is  no  more  liable  for  goods  supplied 
to  his  son  than  a  brother,  or  an  uncle,  or  a  mere  stranger  would 
be.  From  the  moral  obligation  a  parent  is  under  to  provide 
for  his  children,  a  jury  are,  not  unnaturally,  disposed  to  infer 
against  him  an  admission  of  a  UabiUty  in  respect  of  claims  upon 
his  son  on  grounds  which  warrant  no  such  inference  in  point 
of  law."  To  that  doctrine  I  entirely  subscribe.  If  a  father 
turns  his  son  upon  the  world,  the  son's  only  resource,  in  the 
absence  of  anything  to  show  a  contract  on  the  father's  part, 
is  to  apply  to  the  parish,  and  then  the  proper  steps  wiU  be 
taken  to  enforce  the  performance  of  the  parent's  legal  duty. 
The  simple  question,  therefore,  in  this  case,  is  whether  there 
was  any  evidence  whatever  of  authority  to  charge  the  defend- 
ant. The  evidence  is  that  the  father  starts  his  son  for  London 
in  search  of  a  ship,  with  £5  in  his  pocket,  and  advises  him  to 
go  to  one  hotel,  and  the  son  goes  to  another.  There  really  was 
no  evidence  to  go  to  the  jury;  that  is,  no  reasonable  evidence 
which  ought  to  have  been  submitted  to  the  judgment  of  the 

Jury- 

Maule,  Cresswbll  and  Talfotjrd,  JJ.,  concurred.^ 

1  Accord,  Kelley  v.  Davis,  49  N.  H.  187,  the  court  saying:  "In  accordance 
with  these  principles,  it  will  be  for  the  jury  to  say,  in  a  given  case,  whether  aU 
the  facts  and  circumstances  warrant  the  finding  of  a  promise,  express  or 
implied.  In  reaching  a  result  they  will  be  at  liberty,  of  course,  and  will  be 
likely  to  take  into  consideration  all  the  circumstances  connected  with  the 
parent's  neglect,  as  indicating  his  intention,  views  and  purposes  with  regard  to 
the  wants  of  his  child,  and  the  weight  and  controUing  influence  of  all  the 
evidence,  governed  by  the  rules  of  law  as  we  have  endeavored  to  promulgate 
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VAN  VALKINBURGH  v.  WATSON 
13  Johns.  (N.  Y.)  480—1816 

In  erkor,  on  certiorari  to  a  Justice's  Court. 

The  defendants  in  error  brought  an  action  in  the  court  be- 
low against  the  plaintiff  in  error,  for  necessaries  furnished  by 
them  to  his  infant  son.  On  the  trial,  it  appeared  that  the  son 
of  the  defendant  below  came  to  the  store  of  the  plaintiffs  be- 
low, and  purchased  a  coat  for  himself;  but  there  was  no  evi- 
dence that  it  was  done  with  his  father's  consent.  The  defendant 
proved  that  his  son  lived  in  his  family,  and  was  comfortably 
and  decently  clothed,  according  to  his  circumstances.  A 
verdict  and  judgment  were  given  for  the  plaintiffs  in  the  court 
below. 

Per  Curiam.  A  parent  is  under  a  natural  obligation  to 
furnish  necessaries  for  his  infant  children;  and  if  the  parent 
neglect  that  duty,  any  other  person  who  supplies  such  neces- 
saries is  deemed  to  have  conferred  a  benefit  on  the  delinquent 
parent,  for  which  the  law  raises  an  implied  promise  to  pay  on 
the  part  of  the  parent.  But  what  is  actually  necessary  will 
depend  on  the  precise  situation  of  the  infant,  and  which  the 
party  giving  the  credit  must  be  acquainted  with,  at  his  peril. 
Simpson  v.  Robertson,  1  Esp.  Rep.  17;  Ford  v.  Fothergill,  Id. 
211.  In  the  case  of  Bainbridge  v.  Pickering  (2  Wm.  Black. 
Rep.  1325),  Gould,  J.,  says  with  great  propriety,  "No  man 
shall  take  upon  him  to  dictate  to  a  parent  what  clothing  the 
child  shall  wear,  at  what  time  they  shall  be  purchased,  or  of 
whom;  all  that  must  be  left  to  the  discretion  of  the  father  or 
mother."  Where  the  infant  is  sub  potestate  parentis,  there  must 
be  a  clear  and  palpable  omission  of  duty,  in  that  respect,  on 
the  part  of  the  parent,  in  order  to  authorize  any  other  person 

them,  will  undoubtedly  seldom  fail  to  result  in  substantial  justice  and  equity." 
(For  example,  see  Lamson  v.  Vamum,  171  Mass.  237). 

In  accord  also  are  Hunt  v.  Thompson,  3  Scam.  (111.)  179;  Hollingsworth  v. 
Swedenborg,  49  Ind.  378;  Freeman  v.  Robinson,  38  N.  J.  L.  383;  Carney  v. 
Barnett,  4  Ore.  171 ;  Gordon  v.  Potter,  17  Vt.  348.  But  the  weight  of  authority 
is  contra. 
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to  act  for,  and  charge  the  expense  to,  the  parent.    In  this  case 
there  is  no  ground  to  charge  the  father  with  any  neglect  of 
duty  in  providing  necessaries  for  his  child,  and  the  judgment 
must  be  reversed. 
Judgment  reversed.* 

COOPER  V.  McNAMARA 
92  la.  243.— 1894 

Action  to  recover  the  value  of  board  and  the  use  of  a  room 
furnished  by  the  plaintiff  to  the  minor  son  of  defendant.  There 
was  a  trial  by  the  court  on  an  agreed  statement  of  the  facts, 
and  a  judgment  for  plaintiff  for  the  amoimt  of  her  claim.  The 
defendant  appeals.    Afiirmed. 

Robinson,  J.  The  cause  is  submitted  in  this  court  on  a 
certificate  of  the  trial  judge,  which  shows  facts  as  follows: 
The  defendant  has  been  married  twice,  the  first  time  to  A.  W. 
Fowler.  In  April,  1873,  she  gave  birth  to  a  son,  who  was  named 
Arthur  Fowler.  In  1886,  she  was  divorced  from  her  husband, 
and  by  the  decree  of  divorce  she  was  awarded  the  custody  of 
the  son.  Soon  after  that  time,  Arthur  commenced  working 
for  himself,  under  an  agreement  with  his  mother  that  he  should 
receive  all  his  wages.  From  that  time  until  November,  1890, 
he  worked  continuously,  received  his  wages,  and  clothed  and 
provided  for  himself,  except  that  he  slept  at  the  home  of  his 
mother,  and  she  washed  and  mended  his  clothes  without  com- 
pensation, and  did  not  receive  any  part  of  his  wages.  After 
about  the  1st  of  November,  1890,  he  worked  during  a  short 
time  for  his  father.  Since  that  time  he  has  not  had  continu- 
ous employment,  but  has  had  the  money  which  he  earned,  for 
his  own  use.  He  is  large  and  healthy.  In  March,  1891,  his 
mother,  having  married  again,  moved  to  Sloan,  where  she  has 

'  For  a  review  of  subsequent  New  York  cases  on  the  liability  of  a  parent  for 
necessaries  supplied  to  the  child,  see,  Manning  v.  Wells,  8  Misc.  646. 

In  accord  is  the  weight  of  authority,  see  20  Ruling  Case  Law,  622,  n.  10. 
Moreover,  there  are  generally  penal  statutes  against  the  abandonment  or 
non-support  of  minor  children  by  those  under  obligation  to  provide  for  them. 
(e.  g.  N.  Y.  Penal  Law,  §§  480-482.) 
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since  resided.  She  has  a  comfortable  home  there,  and  at  all 
times  has  been  willing  that  Arthur  should  remain  with  her, 
and  has  been  ready  to  provide  for  him  in  a  suitable  and  proper 
manner.  When  she  moved  to  Sloan  he  remained  in  Sioux  City, 
to  obtain  work  for  himself,  and  continued  there  until  on  or 
about  the  21st  day  of  January,  1892.  The  defendant  never 
agreed  to  pay  his  board  and  expenses  when  away  from  her 
home,  nor  said  that  she  would  be  responsible  for  him  in  any 
manner.  During  that  time  her  son  was  furnished  the  use  of  a 
room  and  board  by  the  plaintiff,  of  the  value  of  $131.27,  for 
which  he  has  paid  only  the  sum  of  $48.  The  plaintiff  had  no 
knowledge  that  Arthur  was  working  for  himself  and  collecting 
his  wages,  and  made  no  inquiry  of  him  nor  of  anyone  else  in 
regard  to  that  matter,  but  knew,  while  he  was  boarding  with 
her,  that  the  defendant  resided  at  Sloan. 

It  is  said  by  the  appellee  that  Porter  v.  Powell,  79  Iowa,  151, 
44  N.  W.  Rep.  295,  is  decisive  of  this  case.  The  cases  are  sim- 
ilar in  some  respects.  In  each  case  the  minor  was  away  from 
home  with  the  express  or  implied  consent  of  the  parent,  and 
in  each  the  earnings  were  controlled  by  the  minor.  In  neither 
case  did  the  parent  furnish  or  agree  to  furnish  the  minor  with 
means  of  support,  nor  had  the  parent  in  either  case  formally 
emancipated  the  child,  or  expressed  an  intention  not  to  be 
hable  for  necessaries  which  might  be  furnished  it.  But  in  the 
Porter  case  the  minor  had  a  severe  attack  of  a  dangerous  dis- 
ease, and  required  the  services  of  a  physician.  The  occasion 
was  not  one  which  admitted  of  delay  and  investigation,  nor  was 
it  in  any  proper  sense  optional  with  the  physician  whether  he 
would  perform  the  services  required.  The  dictates  of  humanity 
and  the  necessities  of  the  minor  made  it  the  duty  of  the  physi- 
cian to  comply  with  her  request,  and  render  her  the  services 
demanded.  In  deciding  the  case,  it  was  said  that  the  duty  of 
the  parent  extended  only  to  the  furnishing  of  necessaries;  that 
what  are  necessaries  in  a  given  case  must  be  determined  by 
the  facts  in  that  case;  and  that  what  would  be  necessary  for  a 
child  in  sickness  would  not  be  necessary  in  health.  It  was 
also  said,  in  substance,  that  the  facts  did  not  show  an  intention 
on  the  part  of  the  parent  not  to  be  responsible  for  the  support 
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of  his  child  if,  in  consequence  of  sickness  or  accident,  she  should 
be  unable  to  support  herself.  This  case  does  not  involve  an 
emergency  in  which  the  needs  of  the  minor  were  great  and  ur- 
gent, requiring  immediate  attention.  We  may  presume  that 
the  son  of  the  defendant  was  able,  if  he  could  obtain  employ- 
ment, to  support  himself;  that  he  had  left  home  for  that  pur- 
pose, and  had  been  given  full  control  of  his  earnings.  It  is  the 
right  of  the  parent,  in  the  exercise  of  a  reasonable  discretion, 
to  control  the  minor,  to  determine  where  he  shall  reside,  and 
what  he  shall  do.  It  is  the  duty  of  the  parent  to  provide  his 
minor  child  with  the  necessaries  of  life,  and,  in  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed  that  the  minor 
is  subject  to  the  control  of  the  parent,  although  away  from  his 
home,  and  that  the  liability  of  the  latter  for  necessaries  fur- 
nished the  minor  continues.  In  this  case  it  is  not  questioned 
that  the  board  and  room  furnished  the  minor  were  necessaries. 
So  far  as  is  shown,  he  was  under  the  control  of  his  mother 
while  he  was  boarding  with  the  plaintiff.  His  mother  was  will- 
ing to  furnish  him  a  home  with  her;  yet,  so  far  as  the  certificate 
shows,  he  may  have  remained  in  Sioux  City,  not  only  with  her 
consent,  but  by  her  desire,  to  obtain  employment  and  support 
himself  so  far  as  he  could  do  so,  and  to  that  extent  relieve  her 
of  the  obligation  to  furnish  him  support.  The  facts  certified 
do  not  show  that  the  son  was  emancipated,  nor  that  the  de- 
fendant had  decided  not  to  furnish  him  further  support.  They 
do  not  show  that  he  had  ever  supported  himself  whoUy,  nor 
that  the  defendant  expected  him  to  do  so.  She  really  claims 
exemption  from  liability  in  this  case  on  the  ground  that  her  son 
was  able  to  work,  was  away  from  home,  and  controlled  his  earn- 
ings. But  it  is  not  the  law  that  the  parent  is  obliged  to  sup- 
port a  minor  child  only  when  he  is  at  home,  or  is  unable  to  work 
for  his  own  support,  or  when  his  earnings  are  given  to  the  par- 
ent. If,  however,  the  minor  refuses  to  remain  at  the  place  of 
residence  his  parent  has  provided  for  him,  and  there  receive 
the  support  to  which  he  is  entitled,  and,  in  violation  of  the 
wishes  and  direction  of  the  parent,  makes  his  home  elsewhere, 
a  question  as  to  the  liability  of  the  parent  for  the  support  of 
the  minor  child  might  well  arise.    But  this  is  not  a  case  of  that 
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kind.  Nothing  contained  in  the  certificate  of  the  judge  rebuts 
the  presumption,  which  the  law  authorizes  from  the  facts  shown, 
that  the  liability  of  the  defendant  for  the  support  of  her  son 
continued  while  he  was  boarding  with  the  plaiatiff.  We  con- 
clude that  the  certificate  shows  facts  which  justified  the  dis- 
trict court  in  rendering  the  judgment  in  question,  and  it  is, 
therefore,  affirmed.* 

GILLEY  9.  GILLEY 
79  Me.  292.— 1887 

ViEGiN,  J.  Assumpsit  by  the  mother  against  the  father  for 
their  yovmg  children's  necessary  support  furnished  after  a 
divorce  a  vinculo  decreed  to  her  for  his  "desertion  and  failure 
to  support,"  he  having  been  absent  from  the  state  several 
years  prior  to  the  decree  and  never  having  returned  or  furnished 
any  support  whatever  during  the  time,  and  no  decree  for  ali- 
mony or  custody  of  the  children  having  been  made. 

It  is  a  matter  of  common  knowledge  that  a  father  is  entitled 
by  law  to  the  services  and  earnings  of  his  minor  children.  It  is 
equally  well  known  that  this  right  is  founded  upon  the  obliga- 
tion which  the  law  imposes  upon  him  to  nurture,  support, 
and  educate  them  during  infancy  and  early  youth,  and  it  con- 

'  Duty  of  the  Chub  to  Support  the  Parent.  "  Now,  the  duty  of  the 
child,  of  sufficient  ability  to  maintain  its  poor  and  destitute  parents,  being  an 
imperfect  one,  not  enforced  at  the  common-law,  and  the  statute  having 
prescribed  the  manner  in  which  it  is  to  be  enforced,  and  the  extent  of  the 
penalty,  the  statute  remedy  is  the  only  one  to  be  resorted  to.  This  principle 
was  recognized  by  this  court  in  Ahny  v.  Harris,  5  Johns.  Rep.  175.  Then,  the 
consequence  necessarily  follows,  that  no  one  who  has  afforded  relief  to  indigent 
persons,  from  motives  of  humanity,  or  from  any  other  consideration,  can 
maintain  a  suit,  as  upon  an  implied  contract,  against  the  children  of  such 
parents,  arising  merely  from  the  duty  which  such  child  owes  to  its  parents  to 
support  them."  Spencer,  Ch.  J.,  in  Edwards  v.  Davis,  16  Johns.  (N.  Y.)  281, 
285.  But  see  Connolly's  Estate  (Surrogate's  Ct.),  150  N.  Y.  Suppl.  559,  and 
note,  15  Columbia  Law  Review,  281,  for  instances  of  allowance  by  the  English 
Chancery  of  maintenance  for  the  parent  from  the  estate  of  the  child. 

There  are  generally  statutory  provisions,  in  the  various  states,  to  compel 
the  support  of  poor  and  disabled  relatives  by  certain  near  relatives. 
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tinues  until  their  maturity,  when  the  law  determines  that  they 
are  capable  of  providiag  for  themselves.  Benson  v.  Remington, 
2  Mass.  113;  Dawes  v.  Howard,  4  Mass.  98;  Nightingale  v. 
Withmgton,  15  Mass.  274;  State  v.  Smith,  6  Me.  462,  464; 
Dennis  v.  Clark,  2  Cush.  352-3;  Reynolds  v.  Sweetser,  15  Gray, 
80;  Garland  v.  Dover,  19  Me.  441;  Van  Valkmburgh  v.  Watson, 
13  Johns.  480;  Furman  v.  Van  Sise,  56  N.  Y.  435,  439,  445,  446; 
2  Kent's  Com.  *190  et  seq.;  Schoul.  Dom.  Rel.  321. 

In  Dennis  v.  Clark,  supra,  the  court  said:  "By  the  common 
law  of  Massachusetts,  and  without  reference  to  any  statute, 
a  father,  if  of  sufficient  ability,  is  as  much  bound  to  support 
and  provide  for  his  infant  children,  in  sickness  and  in  health, 
as  a  husband  is  bound  by  the  same  law  and  by  the  common 
law  of  England  to  support  and  provide  for  his  wife.  And  if 
a  husband  desert  his  wife  or  wrongfully  expel  her  from  his  house 
and  make  no  provision  for  her  support,  one  who  furnishes  her 
with  necessary  supplies  may  compel  the  husband  by  an  action 
at  law  to  pay  for  such  supplies.  And  our  law  is  the  same,  we  have 
no  doubt,  in  the  case  of  a  father  who  deserts  or  wrongfully  dis- 
cards his  infant  children."  This  upon  the  groimd  of  agency. 
Reynolds  v.  Sweetser,  supra;  Hall  v.  Weir,  1  Allen,  261 ;  Camer- 
lin  V.  Palmer  Co.,  10  Allen,  539.  But  a  minor,  who  voluntarily 
abandons  his  father's  house,  without  any  fault  of  the  latter, 
carries  with  him  no  credit  on  his  father's  account  even  for  neces- 
saries. Weeks  v.  Merrow,  40  Me.  151;  Angel  v.  McLellan,  1 
Mass.  27.  Otherwise  a  child  impatient  of  parental  control 
while  in  his  minority,  would  be  encouraged  to  resist  the  reason- 
able control  of  his  father  and  afford  the  latter  little  means  to 
secure  his  own  legal  rights  beyond  the  exercise  of  physical  re- 
straint.   White  V.  Henry,  24  Me.  533. 

Moreover,  in  actions  for  seduction,  whereof  loss  of  service 
is  the  technical  foundation,  the  loss  need  not  be  proved,  but 
wiU  be  presumed  in  favor  of  the  father  who  has  not  parted 
with  his  right  to  reclaim  his  minor  daughter's  service,  although 
she  is  temporarily  employed  elsewhere.  Emery  v.  Gowen,  4 
Me.  33.  "And  this  rule  results  from  the  legal  obligation  im- 
posed upon  him  to  provide  for  her  support  and  education, 
which  give  him  the  right  to  the  profits  of  her  labor."    Blan- 
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chard  v.  Illey,  120  Mass.  489;  Kennedy  v.  Shea,  110  Mass.  147; 
Emery  v.  Gowen,  supra;  Funnan  v.  Van  Sise,  56  N.  Y.  435,  444, 

So,  also,  in  that  large  class  of  cases  wherein  needed  supplies, 
furnished  by  the  town  to  minor  children  between  whom  and 
their  father,  though  they  lived  apart,  the  parental  and  filial 
relations  still  subsisted,  are  considered  in  law  supplies  indirectly 
furnished  the  father — the  reason  is  because  he  was  bound  in  law 
to  support  them.    Garland  v.  Dover,  19  Me.  441. 

We  are  aware  that  courts  of  the  highest  respectability,  es- 
pecially those  of  New  Hampshire  and  Vermont,  hold  that  a 
parent  is  imder  no  legal  obUgation,  independent  of  statutory 
provision,  to  maintain  his  minor  child,  and  that  in  the  absence 
of  any  contract  on  the  part  of  the  father,  he  cannot  be  held 
except  under  the  pauper  laws  of  those  states  which  are  sub- 
stantially like  our  own.  Kelley  v.  Davis,  49  N.  H.  187;  Gor- 
don V.  Potter,  17  Vt.  348. 

But  as  before  seen,  the  law  was  settled  otherwise  in  this 
state  before  the  separation  and  has  been  frequently  recognized 
in  both  states  since;  and  we  deem  it  the  more  consistent  and 
humane  doctrine. 

It  is  also  settled  that  at  least  during  the  life  of  the  father,  the 
mother,  in  the  absence  of  any  statutory  provision,  or  decree 
relating  thereto,  not  being  entitled  to  the  services  of  their 
minor  children,  is  not  boimd  by  law  to  support  them.  Whipple 
V.  Dow,  2  Mass.  415;  Dawes  v.  Howard,  4  Mass.  97;  2  Kent's 
Com.  *192;  Weeks  v.  Merrow,  40  Me.  151;  Gray  v.  Durland, 
50  Barb.  100;  Furman  v.  Van  Sise,  supra,  both  opinions.  R. 
S.  c.  59,  sec.  24. 

This  leads  to  an  inquiry  into  the  effect  of  the  divorce  a 
iMculo  alone,  unaccompanied  by  any  decree  conmiitting  the 
custody  of  the  children  to  the  mother.  For  when  such  a  decree 
is  made  then  the  father  would  have  no  right,  either  to  take  them 
into  his  custody  and  support  them  or  employ  any  one  else  to 
do  so,  without  the  consent  of  the  mother.  Hancock  v.  Merrick, 
10  Gush.  41;  Brow  v.  Brightman,  136  Mass.  187;  Finch  v. 
Finch,  22  Conn.  410.  Although  it  is  held  otherwise  in  some 
jurisdictions.  Holt  v.  Holt,  42  Ark.  495,  and  other  cases  on 
plaintiff's  brief. 
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But  a  decree  of  custody  to  the  mother  is  predicated  of  its 
primarily  belonging  by  right  to  the  father,  and  the  granting, 
of  it  impUes  that  such  action  on  the  part  of  the  court  is  ab- 
solutely essential  to  imposing  upon  her  the  legal  obligation  of 
supportuig  their  minor  children.  So  long  as  the  father  lives, 
the  mother,  in  the  absence  of  any  decree  of  custody  in  her  be- 
half, cannot  of  right  claim,  as  against  him,  their  services,  pro- 
vided he  is  a  suitable  person  to  have  the  care  of  them.  He  may 
on  habeas  corpus  obtain  custody  as  against  their  mother,  on 
satisfying  the  court  that  he  is  a  fit  custodian.  Com.  v.  Briggs,  1 
Pick.  203. 

It  would  seem  to  follow  that  the  divorce  alone,  while  it  dis- 
solved the  matrimonial  relation  between  the  parties  thereto, 
did  not  affect  in  anywise  the  parental  relation  between  them  and 
their  children.  When  the  divorce  was  decreed  in  behalf  of  his 
wife  the  defendant  thereupon  ceased  to  be  her  husband,  but 
he  still  remained  the  father  of  the  children  which  had  been 
born  to  him  during  his  conjugal  relation  with  the  plaintiff, 
with  aU  the  father's  duties  and  legal  obUgations  full  upon  him. 

The  cases  which  hold  that  in  case  of  a  decree  for  custody,  the 
father  is  not  holden,  impUedly  hold  that  in  the  absence  of  any 
such' decree,  he  is  liable.    Brow  v.  Brightman,  supra. 

When  the  bond  of  matrimony  was  dissolved,  these  parties 
became  as  good  as  strangers;  and  the  plaintiff  may  then  main- 
tain an  action  against  the  defendant  for  any  cause  of  action 
which  at  least  subsequently  accrued.  Carlton  v.  Carlton,  72 
Me.  115;  Webster  v.  Webster,  58  Maine,  139. 

We  are  of  opinion,  therefore,  that  this  action  is  maintain- 
able on  the  implied  promise  of  the  defendant  resulting  from  the 
circumstances  and  the  law  applicable  thereto. 

Exceptions  overruled.^ 

» But  in  Glynn  v.  Glynn,  94  Me.  465,  where  the  wife  deserted  her  husband 
and  took  the  child  with  her,  and  later  the  husband  procured  a  divorce  with 
no  decree  of  custody  of  the  child,  it  was  held  that  she  could  not  recover  from 
him  for  maintenance  of  the  child  without  showing  the  husband's  fault  in  not 
supplying  the  child's  needs;  so  also  in  Fitler  v.  Fitler,  33  Pa.  50. 

Contra,  to  Gilley  v.  Gilley,  supra,  is  Ramsey  v.  Ramsey,  121  Ind.  215,  in 
which  the  decree  had  likewise  not  provided  for  the  future  custody  and  support 
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WATTS  V.  STEELE 
19  Ala.  656— 1851 

Chilton,  J.  The  question  in  this  case  is,  whether  a  father 
who,  by  reason  of  his  poverty  and  bodily  infirmity,  has  be- 
come miable  to  support  his  infant  daughter,  has  a  right  to  re- 

of  the  child,  and  the  child  had  remained  in  the  custody  of  the  mother.  It  was 
held  that  the  claim  of  the  mother  for  necessaries  supplied  to  the  child,  after 
the  divorce,  must  be  governed  by  the  same  rule  that  would  apply  in  that 
jurisdiction  to  a  stranger,  and  that  therefore  she  could  not  recover  unless 
there  were  an  express  or  implied  promise  to  pay  by  the  father.  In  Pawling  v. 
Bird,  13  Johns.  192,  the  court  says  that  it  seems  that  at  most  the  wife  can 
have  a  right  to  sue  the  husband  for  contribution  only,  as  they  are  under  an 
equal  natural  obhgation  to  support  their  offspring  after  divorce,  with  no  decree 
of  custody  or  maintainance  of  the  children. 

Where  There  is  a  Decree  of  Custody  to  the  Wife.  Hall  v.  Green,  87 
Me.  122:  "Mr.  Bishop  in  his  treatise  on  Marriage  and  Divorce,  which  con- 
tains a  discussion  of  this  question  and  of  the  authorities  touching  it,  expresses 
our  views  in  the  following  statement:  'It  seems  to  be  a  principle  of  the  un- 
written law  that  the  right  to  the  services  of  the  children  and  the  obligation  to 
maintain  them  go  together.  The  consequence  of  which  would  be,  that,  if  the 
assignment  of  the  custody  to  the  mother  goes  to  the  extent  of  depriving  the 
father  of  his  title  to  the  services  of  the  children,  he  cannot  be  compelled  to 
maintain  them  otherwise  than  in  pursuance  of  some  statutory  regulation. 
When  the  court  granting  the  divorce  and  assigning  the  custody  to  the  wife, 
makes,  under  the  authority  of  the  statute,  provision  for  their  support  out  of 
the  husband's  estate,  it  would  seem,  upon  principles  already  mentioned,  to  be 
reUeved  from  all  further  obligation.'  Bish.  Mar.  &  Div.  (6th  ed.),  vol.  2, 
§  557.  And  we  have  no  doubt  that  the  same  exoneration  from  common-law 
liabilities  and  remedies  follows  when  the  court  awards  the  custody  of  the 
child  to  the  mother,  but  is  silent  in  its  decree  on  the  question  of  allowances 
for  the  support  of  the  children  or  for  herself." 

Contra,  Pretzinger  v.  Pretzinger,  45  Ohio  St.  452 : "  It  is  not  the  policy  of  the 
law  to  deprive  children  of  their  rights  on  account  of  the  dissensions  of  their 
parents,  to  which  they  are  not  parties;  or  to  enable  the  father  to  convert  his 
own  misconduct  into  a  shield  against  parental  liability.  The  divorce  may 
deprive  him  of  the  custody  and  services  of  his  children,  and  of  the  rights  of 
guardianship  against  his  will;  but  if  by  the  judgment  of  the  court,  and  upon 
competent  and  sufficient  evidence,  he  is  found  to  be  an  unfit  person  to  exercise 
parental  control,  while  the  mother  is  in  all  respects  the  proper  person  to  be 
clothed  with  such  authority,  he  cannot  justly  complain. 

The  alimony  allowed  by  the  court  below  is  not  to  be  construed  into  an 
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sort  to  the  court  of  equity  which  has  appointed  a  trustee  for 
the  estate  of  the  daughter,  to  have  an  allowance  for  her  support 
and  education  decreed  to  be  paid  by  such  trustee  out  of  the 
yearly  income  of  her  estate.  The  bill  is  filed  by  the  father, 
with  whom  the  daughter  Uves  (the  mother  being  dead),  against 
the  trustee.    The  chancellor  dismissed  the  bill. 

We  are  imable  to  see  any  reason  why  the  court  should  re- 
pudiate this  jurisdiction  over  the  infant  and  her  estate.  There 
is  nothing  in  the  nature  of  the  settlement  by  which  the  prop- 
erty was  secured  to  the  mother  of  the  daughter,  forbidding  an 
allowance  for  maintenance.  The  ward  has  an  absolute  inter- 
est, and  the  rule  is,  that  where  funds  are  thus  situated,  the 
court  will  allow  maintenance  in  the  absence  of  any  direction 
to  that  effect,  and  even  in  disregard  of  a  direction  for  accumula- 
tion; and  if  an  insufficient  sum  is  given  for  maintenance,  the 
court  will  increase  it.    McPher.  on  Inf.  241. 

As  it  is  the  duty  of  the  father  to  maintain  his  child  when  he 
can  do  so,  he  is  held  liable  to  account  as  guardian  for  the 
profits  of  the  child's  estate  which  come  to  his  possession  during 
the  child's  minority.  Such  being  his  duty,  the  courts  of  chan- 
cery originally  refused  to  allow  any  reimbursements  to  the 
father  for  past  maintenance,  Hughes  v.  Hughes,  1  Bro.  C.  C. 
387;  2  Id.  231;  3  Id.  60;  Reeves  v.  Prymer,  6  Ves.  424;  McP. 
on  Inf.  247,  where  the  cases  are  collated.  But  it  is  said  that 
in  special  cases  the  court  may  direct  an  inquiry  in  favor  of  the 
father  for  past  maintenance.  He  cannot  insist  on  it  as  a  matter 
of  course.    Ex  parte  Bond,  2  M.  &  K.  439. 

The  case  before  us  is  for  future  maintenance  and  education 
of  the  daughter.  There  can  be  no  question  as  to  the  jurisdic- 
tion of  the  chancellor  in  setting  apart  a  fund  for  this  purpose 

allowance  for  the  support,  also,  of  the  child.  Alimony,  in  its  proper  significa- 
tion, is  not  maintenance  to  the  children,  but  to  the  wife;  and  the  fact  that 
there  has  been  a  judgment  of  divorce,  with  alimony  and  custody  of  minor 
children  to  the  wife,  will  not  of  itself  operate  as  a  bar  to  a  subsequent  claim 
against  the  husband  for  the  children's  maintenance."  But  see  Fulton  v. 
Fulton,  52  Ohio  St.  229. 

Further,  upon  the  question  of  liability  of  the  divorced  husband  to  the  wife 
for  support  of  the  children,  see  notes  38  L.  R.  A.  (N.  S.)  508;  33  Harvard 
Law  Review,  728;  6  Michigan  Law  Review,  91 ;  13  Columbia  Law  Review,  645. 
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out  of  the  income  of  the  daughter's  estate,  if  the  father  be  un- 
able to  provide  for  her.  "When  the  father  is  utterly  unable  to 
support  his  children,  the  law  would  be  inhiunan  in  the  extreme 
to  cast  them  upon  the  charity  of  strangers  for  support,  while 
their  own  property  is  adequate  for  their  maintenance.  But 
such  provision  does  not  depend  upon  the  father's  insolvency 
only,  but  it  is  made  whenever  he  is  unable  to  give  the  child 
an  education  suited  to  the  fortime  which  she  enjoys  or  expects. 
Buckworth  v.  Buckworth,  1  Cox,  80,  cited  in  McPh.  on  Inf.  220. 
It  is  said  the  father's  abihty  is  to  be  estimated  comparatively. 
The  amount  of  his  income,  the  size  of  his  family  dependent  on 
him  for  support,  and  we  might  add,  his  physical  inability  from 
disease,  etc.,  to  exert  himself  in  providing  for  them,  should  be 
taken  into  the  estimate;  and  if,  in  view  of  the  circumstances, 
it  should  appear  to  be  reasonable  to  make  an  allowance,  and 
for  the  benefit  of  the  infant,  the  court  should  order  it.  And 
to  this  end,  it  is  proper  that  the  question  of  the  ability  of  the 
father,  the  amount  of  the  ward's  income,  and  the  sum  required 
for  her  support  and  education,  should  be  referred  to  the  master, 
if  the  chancellor  is  in  doubt  upon  these  questions,  so  that  the 
proper  allowance  can  be  made. 

We  do  not  think  there  is  any  vaUd  objection  on  the  score  of 
parties.  The  father  is  a  party  interested  in  being  provided  as 
the  guardian  by  nature  and  niu1;ure,  with  the  means  of  sup- 
porting and  educating  his  child,  and  is  certainly  the  proper 
person  to  superintend  her  education,  unless  there  be  objections 
to  him,  and  none  are  pretended  to  exist  in  the  present  case. 
The  trustee  who  holds  the  property  represents  the  ward  in  re- 
spect to  that.  It  is  not  indispensable  that  the  child  should  be 
made  a  party.  The  court  wiU  see  to  it  that  her  interest  is  not 
prejudiced.  We  find  a  similar  appUcation  was  heard  at  the 
suit  of  the  mother,  and  a  Hberal  allowance  made,  in  South 
CaroUna  (Mrs.  Heyward  v.  Cuthbert,  Ex'r  of  Heyward,  4  Des. 
Eq.  R.  445),  and  the  principle  seems  to  be  sanctioned  by  sev- 
eral authorities  in  the  brief  of  counsel. 

Let  the  decree  be  reversed  and  the  cause  remanded.  ^ 

'  Accord,  Bedford  v.  Bedford,  136  lU.  354. 

Enforcement,  in  Equity,  by  the  Child,  of  the  Parent's  Duty  of 
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Earnings  and  Emancipation  of  the  Child 
BISHOP  V.  SHEPHERD 
23  Pick.  (Mass.)  492.— 1839 

Assumpsit  for  the  services  of  Robert  Bishop,  the  plaintiff's 
miaor  son,  on  board  the  whale  ship  Ann  Alexander,  of  New 
Bedford,  of  which  the  defendant  was  master. 

At  the  trial,  before  Putnam,  J.,  it  appeared  that  the  minor, 
being  in  the  plaintiff's  service,  and  laying  with  him,  was  with- 
out his  consent  or  knowledge,  received  on  board  the  ship;  that 
the  son  signed  the  shipping  articles;  that  the  defendant  knew 
that  he  was  under  twenty-one  years  of  age,  but  was  probably 
deceived  by  a  false  representation  that  he  had  his  father's 

Maintenance.  In  Huke  v.  Huke,  44  Mo.  App.  308,  petitioner,  17  years  old, 
driven  from  home  by  her  wealthy  father,  prayed  for  a  decree  that  he  be  com- 
pelled to  furnish  means  for  her  support.  The  court  said:  "No  Court  of 
Chancery  in  England  ever  made  an  order  requiring  a  father,  however  wealthy, 
to  set  apart  out  of  his  own  estate  a  fund  for  the  maintenance  and  education  of 
his  infant  child,  or  even  to  provide  sustenance  for  such  child.  The  common 
law  of  England  has,  from  the  earUer  times,  left  this  duty  to  the  natural 
feelings  of  the  parents,  and  experience  has  shown  that  the  confidence  has  not 
in  general  been  misplaced.  If  distressing  circumstances  to  the  contrary 
sometimes  arise,  the  most  that  can  be  said  is  that  they  illustrate  a  profound 
defect  in  the  common  law.  The  court  cannot  remedy  this  defect,  for  the 
courts  have  no  legislative  power.  Arguments,  addressed  to  us  upon  the 
reason  and  humanity  of  the  rule  which  would  sustain  this  action,  are  vain. 
They  are  addressed  to  a  tribunal  which  has  no  jurisdiction  to  change  the  law 
of  the  land."  Accord,  Rawlings  v.  Rawlings,  83  So.  146  (Miss.),  but  with  a 
vigorous  dissenting  opinion  which  concludes:  "I  cannot  concur  in  the  holding 
that  the  repose  of  society  would  be  adversely  affected  by  maintaining  the 
suit  in  the  present  case.  .  .  .  What  kind  of  society  is  it  that  will  be  more 
disturbed  by  a  suit  in  equity  than  it  will  be  when  the  helpless  children  are 
allowed  to  go  himgry  and  unclothed,  their  vitality  so  lowered  by  starvation 
and  exposure  as  to  make  them  invahds,  unable  to  perform  the  functions  of 
citizenship,  but,  on  the  contrary,  make  them  a  burden,  and  perhaps  a  menace, 
to  society?  If  there  be  such  society  in  existence,  it  ought  to  be  kicked  off  the 
earth,  and  forced  to  do  its  reposing  in  the  abysmal  pits  of  Gehenna,  where 
children  do  not  go." 
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consent  to  his  shipment;  that  he  performed  his  duty  as  one  of 
the  crew,  for  more  than  three  years;  that  he  left  the  ship  at 
Talcahuana,  on  her  return  voyage;  and  that  there  was  a  bal- 
ance due  to  him,  provided  his  leaving  the  ship  did  not  amount 
to  a  forfeiture  thereof. 

The  jury  found  that  the  minor  deserted  the  ship  at  Talca- 
huana without  intending  to  return,  and  that  he  was  not  justi- 
fied in  so  doing  by  any  ill-usage  or  danger  of  life  or  Umb.  This 
was  received  by  the  judge  as  a  verdict  fof  the  defendant. 

The  plaintiff  moved  the  court  that  the  verdict  should  be  set 
aside  and  a  new  trial  granted. 

Shaw,  C.  J.  This  is  an  action  brought  by  the  plaintiff  to 
recover  the  wages  or  earnings  of  his  minor  son,  for  services  on 
board  of  a  whale  ship.  It  was  found  by  the  jury,  that  the  son 
deserted  in  the  course  of  the  voyage,  without  any  excuse  or 
justification,  on  the  groimd  of  cruel  treatment.  By  the  ship- 
ping articles,  such  a  desertion  is  declared  to  be  a  cause  of  for- 
feiture, and  if  the  son  were  acting  suo  jure  under  and  by  force 
of  the  contract,  it  is  alleged  that  his  share  would  be  forfeited, 
and  that  the  father  is  bound  by  the  same  forfeiture;  or,  by  the 
general  rule  of  the  maritime  law,  which  declares  that  all  claims 
for  wages  are  forfeited  by  desertion. 

But  we  think  it  hardly  necessary  to  inquire  what  would  be 
the  rights,  either  of  the  seaman  himself  or  of  the  father,  were 
either  of  them  claiming  upon  the  express  contract.  In  the  late 
case  of  Vent  v.  Osgood,  19  Pick.  572,  in  Essex,  it  was  held,  that 
such  a  contract  by  a  minor  was  voidable,  that  he  might  avoid 
it  during  the  voyage  by  quitting  the  ship,  that  being  rendered 
void  ab  initio,  but  he  was  not  bound  by  the  clause  of  forf eitm^e, 
and  might  recover  a  quantum  meruit  for  his  actual  services. 
But  the  plaintiff  claims  a  reasonable  compensation,  on  the 
ground  that  he  is  entitled  to  the  earnings  and  services  of  his  son, 
the  value  of  which  he  is  entitled  to  recover  as  upon  an  implied 
contract;  and  the  question  is,  if  he  has  such  remedy,  whether 
it  is  against  the  master  or  the  owners.  He  is  not  to  be  affected 
by  the  shipping  paper,  because  it  is  an  express  contract,  which, 
as  against  him  and  his  rights,  the  son  had  no  authority  to 
make.    The  action  of  the  father  can  only  be  maintained,  as 
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upon  an  implied  contract,  founded  upon  the  equitable  consid- 
eration that  the  father  was  entitled  to  the  earnings  and  serv- 
ices of  his  son,  that  the  defendant  received  those  earnings,  and 
had  those  services,  and  is  bound  to  account  therefor  to  the 
plaintiff,  and  for  this  duty  the  law  raises  an  implied  promise. 
That  the  plaintiff  was  entitled  to  the  earnings  of  his  son^  suf- 
ficiently appears  by  the  facts,  that  the  son  was  a  minor  under 
his  tutelage  and  in  his  employment,  and  engaged  in  this  voy- 
age without  his  consent.  As  he  disaflSrms  the  son's  contract, 
and  claims  the  value  of  the  services,  as  a  debt  due  directly  to 
himself,  he  is  not  bound  by  its  terms,  nor  affected  by  its  con- 
ditions. .  .  .  This  decision  goes  on  the  ground,  that  the 
father  disaflBrms  the  express  contract,  and  sues  on  an  implied 
promise  to  pay  what  he  is  equitably  entitled  to  have,  and  that 
as  the  owners  held  the  proceeds  of  the  son's  earnings,  they,  and 
not  the  master,  must  be  responsible,  on  an  impUed  promise  to 
the  father.^ 

LIIFKIN  V.  HARVEY  ET  AL. 

131  Minn.  238— 1915 

Hallam,.  J.  .  .  ,  The  evidence  from  which  it  is  claimed  a 
promise  of  defendants  to  pay  should  be  impUed,  is,  in  brief,  that 
their  son  had  been  injm-ed  in  the  yards  of  the  Union  Depot  Com- 
pany, where  he  was  employed,  and  was  taken  to  a  hospital;  that 
plaintiff  was  called  by  a  friend  and  repaired  to  the  hospital.  An 
immediate  operation  was  necessary.  He  performed  this  opera- 
tion, and  later  a  second  operation,  and  continued  to  treat  the  son 
for  a  period  of  nine  months,  all  with  the  knowledge  and  acquies- 
cence of  defendants.  The  necessary  character  of  the  services  is 
admitted.     .     .     . 

Defendants  seek  to  avoid  UabUity  on  the  groimd  that  they 
had  emancipated  their  son,  claiming  that  they  were  for  that 
reason  not  liable  imder  any  circumstances  for  necessaries  fur- 
nished to  him.  It  may  be  conceded  that  no  impUed  contract 
coidd  arise  imder  the  facts  of  this  case  imless  there  existed  a 


1  The  widowed  mother  is  entitled  to  her  minor  child's  eamingG.   Hammond 
V.  Corbett,  50  N.  H.  501. 
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duty  on  the  part  of  the  defendants  to  provide  their  son  with 
necessaries.  In  other  words,  a  contract  would  not  be  implied 
from  the  facts  in  this  case  if  the  son  had  been  of  full  age;  but  if 
defendants  were  under  obligation  to  provide  their  son  with 
necessary  siu-gical  care,  an  obligation  to  pay  might  well  arise 
from  the  facts  in  evidence. 

The  evidence  as  to  emancipation  on  which  defendants  rely 
is  as  follows:  The  son  was  at  the  time  of  his  injury  about  18 
years  old.  He  was  living  at  home  with  his  parents.  For  about 
two  years  he  had  worked  out,  and  for  about  one  year  had 
worked  for  the  Union  Depot  Company.  He  secured  that  job 
himself,  made  his  own  contract,  collected  his  own  wages,  kept 
or  spent  his  own  money  as  he  pleased,  and  paid  for  his  board 
at  home. 

Under  the  English  common  law,  emancipation  of  children  by 
their  parents  as  we  now  imderstand  the  term  was  quite  un- 
known. Schouler,  Dom.  Rel.  (5th  Ed.),  §267;  Rex  v.  Roach, 
6  T.  R.  247;  Kmg  v.  Inhabitants  of  Wilmington,  5  B.  &  Aid.  525. 
In  the  United  States  the  doctrine  of  emancipation  has  been 
apphed  with  some  liberality.  Emancipation  is  not,  however,  to 
be  presumed.  It  must  be  proved.  Inhabitants  of  Sumner  v. 
Inhabitants  of  Sebec,  3  Greenl.  (Me.)  223;  Lisbon  v.  Lyman, 
49  N.  H.  553.  A  minor  may  be  emancipated  by  an  instrument 
in  writing,  by  verbal  agreement,  or  by  implication  from  the 
conduct  of  the  parties.  Clay  v.  Shirley,  65  N.  H.  644,  23  Atl. 
521.  There  may  be  complete  emancipation  even  though  the 
minor  continues  to  reside  with  his  parents.  29  Cyc.  1674; 
Taubert  v.  Taubert,  103  Mum.  247;  Donegan  v.  Davis,  66  Ala. 
362;  Dierker  v.  Hess,  54  Mo.  246,  250;  McCloskey  v.  Cyphert, 
27  Pa.  220;  Beaver  v.  Bare,  104  Pa.  58,  62. 

Complete  emancipation  gives  to  the  minor  his  time  and 
earnings  and  gives  up  the  parents'  custody  and  control,  and  in 
fact  works  an  absolute  destruction  of  the  filial  relation.  Lowell 
V.  Newport,  66  Me.  78.  Emancipation  may,  however,  be 
partial.  A  minor  may  be  emancipated  for  some  purposes  and 
not  for  others.  The  parent  may  authorize  his  minor  child  to 
make  contracts  of  employment  and  collect  and  spend  the  money 
earned  and  still  not  emancipate  him  from  parenta,l  custody  and 
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control.    Porter  v.  Powell,  79  Iowa,  151;  Hunycuit  &  Co.  v. 
Thompson,  159  N.  C.  29. 

There  is  some  authority  for  the  proposition  that  complete 
emancipation  of  a  minor  relieves  the  parent  of  all  duty  of  sup- 
port, and  that  the  mutual  rights  and  obUgations  of  parent  and 
child  are  then  the  same  as  though  the  child  were  of  lawful  age. 
Schouler,  Dom.  Rel.  (5th  Ed.),  §  268.  We  are  not  confronted 
with  that  question  here,  since  we  consider  the  evidence  insuffi- 
cient to  show  a  complete  emancipation.  It  shows  no  more 
than  an  assent  on  the  part  of  the  parents  that  the  boy  should 
hire  out  and  collect  and  spend  what  he  earned.  Complete 
emancipation  cannot  be  inferred  from  these  facts  alone.  Dunks 
V.  Grey  (C.  C),  3  Fed.  862;  Searsmont  v.  Thomdike,  77  Me.  504; 
Nicolaus  V.  Snyder,  56  Neb.  531. 

Taubert  v.  Taubert,  103  Minn.  247,  is  cited  as  estabUshing  a 
contrary  rule.  "We  do  not  think  that  decision  can  be  so  con- 
strued. In  that  case  a  widowed  mother  conducted  a  taiming 
and  fur  dyeing  business.  She  employed  a  minor  son  to  work  for 
her  in  the  factory  for  the  stipulated  compensation  of  $6  a  week 
and  board  and  lodging  in  her  home.  It  was  held  that  the  evi- 
dence was  sufficient  to  justify  submission  to  the  jury  of  the 
question  whether  she  freed  him  from  her  parental  custody  and 
control.  The  opinion  in  the  case  does  not  purport  to  state  all 
the  evidence  upon  which  the  finding  of  emancipation  was  sus- 
tained. The  record  contains  some  showing  that  the  mother  not 
only  gave  her  son  his  earnings,  but  that  she  told  him  that  he 
might  go  to  work  and  "take  care  of  himself,"  and  do  what  he 
wanted  to,  and  that  he  assented  thereto. 

When  we  consider  that  complete  emancipation  involves  an 
absolute  destruction  of  the  filial  relation,  it  is  quite  clear  that 
it  should  not  be  inferred  from  the  fact  alone  that  the  parent 
gives  the  child  the  right  to  hire  out  and  collect  and  disburse  his 
earnings.  It  is  matter  of  common  knowledge  that,  in  very 
many,  if  not  in  most,  cases  where  such  right  is  given  to  minor 
children  Uving  at  home  there  is  no  thought  of  destruction  of  the 
filial  relation. 

We  think  a  gift  to  the  son  of  his  wages  has  about  the  same 
bearing  upon  the  liability  of  the  parent  for  necessaries  that  a 
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gift  of  any  other  money  would  have.  If  it  is  sufficient  to  supply 
the  son  with  all  necessaries,  he  may  not  pledge  his  parents' 
credit  and  the  parents  are  not  chargeable  therewith.  If  it  is  not 
sufficient,  the  parents  remain  liable  for  any  necessaries  which 
the  wages  are  not  sufficient  to  supply.  This  is  the  substance  of 
the  rule  of  many  cases  where  recovery  has  been  sustained 
against  a  parent  for  necessaries  furnished  to  a  minor  child,  not- 
withstanding such  minor  has  been  given  his  earnings.  Porter 
V.  Powell,  79  Iowa,  151;  Cooper  v.  McNamara,  92  Iowa,  243; 
De  Wane  v.  Hansow,  56  111.  App.  575;  Hunycutt  v.  Thompson, 
159  N.  C.  29.  See,  also,  Swain  v.  Tyler,  26  Vt.  9.  We  have  not 
attempted  to  harmonize  all  the  cases  bearing  upon  this  ques- 
tion. Some  contain  language  not  consistent  with  this  decision. 
Giovagniolo  v.  Fort  Orange  Construction  Co.,  148  App.  Div. 
489,  133  N.  Y.  Supp.  92;  Johnson  v.  Gibson,  4  E.  D.  Smith 
(N.  Y.),  231.  Some  even  hold  that  a  parent  is  under  no  obliga- 
tion to  support  his  minor  children.  Kelley  v.  Davis,  49  N.  H. 
187;  Raymond  v.  Loyl,  10  Barb.  (N.  Y.)  483;  Gordon  v.  Potter, 
17  Vt.  348.  The  principles  we  have  stated  appear  to  us  just, 
and  are,  we  beUeve,  well  sustained  by  authority. 

Our  conclusion  is  that  there  is  ample  evidence  of  an  implied 
contract  on  the  part  of  these  defendants  to  pay  for  plaintiff's 
services,  and  that  the  defence  of  emancipation  is  not  made  out. 
We  do  not  consider  the  case  one  where  we  can  order  judgment 
for  the  plaintiff  notwithstanding  the  verdict,  and  a  new  trial 
must  be  granted.     .     .     .^ 

•  Accord,  Wallace  v.  Cox,  136  Tenn.  69.  See  notes,  2  Cornell  Law  Quarterly, 
71 ;  17  Columbia  Law  Review,  71.   See  also  Cooper  v.  McNamara,  ante,  p.  419. 

Services  in  the  Family  Relation.  "Ordinarily,  where  services  are  ren- 
dered and  voluntarily  accepted,  the  law  will  imply  a  promise  upon  the  part  of 
the  recipient  to  pay  for  them ;  but  where  the  services  are  rendered  by  members 
of  a  family,  living  as  one  household,  to  each  other,  there  will  be  no  such 
impUcation,  from  the  mere  rendition  and  acceptance  of  the  services.  In 
order  to  recover  for  the  services,  the  plaintiff  must  afiirmatively  show  either 
that  an  express  contract  for  the  remuneration  existed,  or  that  the  circum- 
stances under  which  the  services  were  rendered  were  such  as  exhibit  a  reason- 
able and  proper  expectation  that  there  would  be  compensation.  The  reason 
of  this  exception  to  the  ordinary  rule  is  that  the  household  family  relation- 
ship is  presumed  to  abound  in  reciprocal  acts  of  kindness  and  good  will,  which 
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CHAPMAN,  J.,  IN  ABBOTT  ».  CONVERSE 

4  Allen  (Mass.),  530.-1862 

The  present  case  raises  a  question  as  to  the  right  of  the  father 
to  revoke  such  emancipation.  On  this  question  we  do  not  find 
any  judicial  decision.  In  Kauffelt  v.  Moderwell,  21  Pa.  222, 
there  is  a  dictum  that  "the  private  arrangement  between  the 

tend  to  the  mutual  comfort  and  convenience  of  the  members  of  the  family, 
and  are  gratuitously  performed;  and,  where  that  relationship  appears,  the 
ordinary  implication  of  a  promise  to  pay  for  services  does  not  arise,  because 
the  presumption  which  supports  such  implication  is  nullified  by  the  presump- 
tion that  between  members  of  a  household  services  are  gratuitously  rendered. 
The  proof  of  the  services,  and  as  well,  of  the  family  relation,  leaves  the  case 
in  equipoise,  from  which  the  plaintiff  must  remove  it  or  fail.  The  great 
majority  of  cases  in  which  this  exception  to  the  ordinary  rule  has  been  given 
effect  have  been  between  children  and  their  parents,  or  the  representatives  of 
the  parents'  estate;  and  that  fact  appears  to  have  led  the  courts  of  some  of  our 
sister  states  to  speak  of  it  as  restricted  to  cases  where  such  a  relationship  in 
blood  existed;  but  it  is  not  perceived  how,  within  the  reason  for  the  exception, 
it  is  to  be  limited  by  mere  propinquity  of  kindred.  It  rests  upon  the  idea  of 
the  mutual  dependence  of  those  who  are  members  of  one  immediate  family, 
and  such  a  family  may  exist,  though  composed  of  remote  relations,  and  even 
of  persons  between  whom  there  is  no  tie  of  blood."  Disbrow  v.  Durand,  54 
N.  J.  L.  343. 

Father's  Cheditoes  and  Child's  Earnings.  "As  to  the  rights  of  the 
father's  creditors,  they  would  seem  to  be  no  more  absolute  over  the  prospec- 
tive labor  of  the  child  than  over  that  of  the  father  himself.  Certainly  a  debtor 
may  work  gratuitously  for  whom  he  pleases,  and  his  creditor  cannot  oblige  him 
to  exact  wages.  While  a  debtor  cannot  give  away  his  property  to  the  prejudice 
of  his  creditors,  he  may  give  away  his  labo^;.  So,  too,  may  he  give  away 
his  minor  child's  labor,  either  to  the  child  itself  or  to  another.  A  father  is  not 
bound  to  claim  the  earnings  of  his  child  and  appropriate  them  to  his  creditors. 
3  Casey,  220.  Of  course  he  cannot  take  the  earnings  in  fact  and  cover  them 
up  against  the  claim  of  his  creditors  by  a  mere  colorable  arrangement  with  the 
child.  But  it  is  not  apparent  why  a  bona  fide  hiring  of  the  child  by  him  before 
labor  is  performed  is  not  as  valid  a  mode  of  waiving  parental  right  as  any 
other.  The  good  faith  of  the  transaction  is  open  to  scrutiny,  and  is  for  deci- 
sion by  the  tribunal  trying  the  fact."  Wilson  v.  McMillan,  62  Ga.  16;  accord, 
Atwood  V.  Holcomb,  39  Conn.  270;  Geringer  v.  Heinlein,  6  Ohio  Dec.  26;  but 
see  Godfrey  v.  Hays,  6  Ala.  501.    See  note  5  Virginia  Law  Review,  510, 
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father  and  son  is  revocable  at  the  father's  pleasure";  but  this 
cannot  be  true  as  a  general  proposition. 

The  basis  of  the  father's  right  to  the  services  of  his  children 
is  his  duty  to  support  and  educate  them.  But  this  duty  is 
subject  to  many  modifications  growing  out  of  the  circumstances 
and  conduct  of  the  parties,  and  the  right  is  not  absolute  or 
inahenable.  It  may  be  forfeited  by  misconduct,  but  cases  may 
arise  where  the  forfeitiu*e  would  be  held  to  be  temporary.  The 
cases  referred  to  establish  the  doctrine  that  it  may  be  trans- 
ferred to  the  minor.  It  is  to  be  regarded  as  being  in  the  nature 
of  property;  and  as  a  minor  may  hold  other  property  inde- 
pendently of  his  father,  there  seems  to  be  no  valid  reason  why 
he  may  not  thus  hold  the  right  to  his  own  time  and  earnings. 
As  he  may  hold  it  by  a  contract  with  his  father  under  seal,  or 
for  a  valuable  consideration,  there  is  no  more  reason  for  holding 
that  the  father  may  revoke  this  contract,  at  his  pleasure,  than 
any  other  contract.  On  principle,  he  should  be  as  fully  bound 
by  it  as  by  a  conveyance  of  land  or  other  property  to  his  child. 
As  it  may  be  held  by  gift  or  license  without  any  consideration, 
there  is  no  reason  why  the  gift,  when  accepted,  should  be  any 
more  revocable,  without  the  consent  of  the  donee,  than  other 
gifts.  But  a  gift  is  not  binding  on  the  donor  until  it  is  accepted; 
and  the  acceptance  of  a  gift  of  this  character  must  be  by  acting 
upon  it.  Until  it  is  acted  upon,  it  must,  from  the  natm-e  of  the 
case,  be  revocable. 

The  present  action  is  brought  on  the  assumption  that  the 
plaintijBF  has  been  emancipated  by  her  father's  parol  agreement, 
without  consideration;  and  the  court  are  of  opinion  that  the 
jury  were  rightly  instructed  that  it  was  revocable  at  any  time 
before  the  plaintiff  had  availed  herself  of  it,  or  acted  upon  it. 
If  her  services  were  rendered  to  the  defendant  under  a  contract 

Emancipation  by  Mabbiage.  "It  seems  to  be  settled  that  the  marriage 
of  a  minor  son,  with  the  consent  of  his  father,  works  an  emancipation,  and  it 
is  not  clear  that  the  marriage  of  a  minor  son  without  his  father's  consent  does 
not  have  the  same  effect."  Commonwealth  v.  Graham,  157  Mass.  73.  Ac- 
cord, Cochran  v.  Cochran,  196  N.  Y.  86,  at  least  so  far  as  is  necessary  for  the 
support  of  the  minor  child's  family.  Contra,  that  marriage,  except  with  the 
parents'  consent,  does  not  emancipate.    White  v.  Henry,  24  Me.  531. 


PBOPERTY   OF  THE   CHILD  437 

made  with  her  father,  he  only  can  bring  an  action  to  re- 
cover the  amount  due  for  thein,  and  this  action  cannot  be 
majntained.' 

Property  of  the  Child 

BANKS  V.  CONANT 
14  Allen  (Mass.),  497.-1867 

Contract  for  money  had  and  received.  The  plaintiff,  who 
was  the  father  of  Joseph  Banks,  sued  the  defendant  to  recover 
$125,  boimty  money,  which  was  due  to  Joseph  for  enhsting  in 
the  United  States  service,  but  which,  unknown  to  Joseph,  had 
been  paid  to  the  defendant,  who  had  assisted  him  to  enlist. 

BiGELOW,  C.  J.  In  consideration  of  the  duty  which  the  law 
imposes  on  a  father  to  furnish  adequate  support  to  his  child 
dxuing  infancy,  the  services  of  the  child  during  that  period  are 
due  to  the  father,  and,  if  they  are  rendered  to  a  third  person, 
the  right  of  the  father  to  recover  the  value  thereof  is  clear  and 
indisputable.    But  this  is  the  extent  of  the  father's  right.    Se 

'  Smith  V.  GDbert,  80  Ark.  525:  "There  seems  to  be  some  conflict  in  the 
authorities  as  to  the  right  of  a  parent  to  revoke  the  manumission  of  his 
child  when  once  made,  but  there  can  be  no  doubt  upon  the  proposition 
that  where  the  parent  has  compelled  his  child  to  leave  home  and  seek  tempo- 
rary employment  elsewhere  for  a  reasonable  length  of  time,  it  operates  as 
an  act  of  manumission  for  the  time,  and  cannot  be  revoked  by  the  parent 
so  as  to  abrogate  a  contract  for  service  fairly  entered  into  between  the  eman- 
cipated child  and  his  employer.  Such  contracts  made  after  the  act  of  eman- 
cipation, and  before  the  revocation,  cannot  be  thus  disturbed  by  the  parent. 
It  was  therefore  not  erroneous  to  give  the  instruction  in  question." 

In  Morse  v.  Welton,  6  Conn.  547,  where  the  father  had  contracted  with 
the  son  for  the  son's  emancipation,  the  father  was  not  permitted,  by  revoca- 
tion, to  recover  the  son's  wages  earned,  but  not  paid,  before  the  notice  of 
revocation  was  given.  And  in  Rounds  v.  McDaniel,  133  Ky.  669,  it  was  held 
that  the  father  was  not  entitled  to  the  son's  future  earnings,  even  after 
notice  of  revocation  to  the  son's  employer,  where  the  son  had  been  receiving 
his  earnings  with  the  father's  acquiescence  for  two  yeftrs,  was  living  away 
from  home,  was  "doing  well,"  and  the  father  did  not  request  the  son  to 
return  home. 
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has  no  title  to  the  property  of  the  child,  nor  is  the  capacity 
or  right  of  the  latter  to  take  property  or  receive  money  by 
grant,  gift  or  otherwise,  except  as  a  compensation  for  services, 
in  any  degree  qiialified  or  limited  during  minority.  Whatever, 
therefore,  an  infant  acquires  which  does  not  come  to  him  as 
a  compensation  for  services  rendered,  belongs  absolutely  to 
him,  and  his  father  cannot  interpose  any  claim  to  it,  either  as 
against  the  child,  or  as  against  third  persons  who  claim  title 
or  possession  from  or  under  the  infant. 

These  famiUar  principles  are  decisive  against  the  right  of  the 
plaintiff  to  maintain  this  action.  The  money  which  the  de- 
fendant received  was  not  paid  for  any  services  which  the  plain- 
tiff's minor  son  had  rendered  or  had  agreed  to  render.  His  pay 
as  an  enlisted  soldier  was  a  definite  and  fixed  sum  each  month, 
given  and  received  as  an  adequate  compensation  for  the  time 
and  labor  which  it  was  his  duty  to  render  in  the  military  service 
of  the  United  States.  But  the  money  which  is  the  subject  of 
this  action  was  paid  for  a  very  different  purpose.  It  was  a 
boimty  or  gratuity  given  to  the  recruit  for  the  purpose  of  in- 
ducing him  personally  to  imdertake  a  service  of  an  arduous  and 
hazardous  natm-e,  into  which  his  father  had  no  power  or  au- 
thority to  compel  him  to  enter,  and  which  the  minor  was  under 
no  legal  obligation  to  assume.  The  consideration  of  the  pay- 
ment was  solely  the  assent  of  the  minor  to  the  agreement  or 
contract  of  enlistment  by  which  he  was  bound  to  render  the 
prescribed  service  or  duty.  The  decisive  test  of  this  is  that  his 
right  to  the  bounty  was  complete  and  irrevocable,  although  he 
might  not  have  been  able,  by  reason  of  injury,  illness,  sudden 
death  or  other  cause,  to  perform  any  duty  to  render  any  sub- 
stantial service  under  the  contract  into  which  he  had  been 
induced  to  enter  by  reason  of  the  bounty.  The  nioney  was 
not  paid  as  an  equivalent  for  services,  and,  as  these  are  the 
sole  foundation  on  which  the  claim  of  the  father  rests,  it  neces- 
sarily follows  that  the  latter  shows  no  title  to  the  money,  in 
the  hands  of  the  defendant,  which  is  sought  to  be  recovered 
in  this  action.  It  has  been  held  in  England  that  money  due 
to  apprentices  for  bounties  or  prize  money,  to  which  they 
become  entitled  while  in  the  naval  service,  cannot  be  recovered 
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by  their  masters.     Carson  v.  Watts,  3  Doug.  350;  Eades  v. 
Vandeput,  4  Doug.  1. 
Judgment  for  the  defendant.* 

Chastisement  and  Restraint  of  the  Child 

FLETCHER  ET  AL.  v.  THE  PEOPLE 
52  111.  395.— 1869 

Mr.  Justice  Lawkence.  This  was  an  indictment  against 
Samuel  Fletcher  and  his  wife,  Ledicia,  for  false  imprisonment 
of  Samuel  Fletcher,  Jr.,  the  son  of  Samuel,  Sr.,  and  stepson  of 
Ledicia.  The  defendants  were  found  guilty,  and  sentenced  to 
pay  a  fine  of  $300  each. 

The  instructions  gave  the  law  correctly  to  the  jury,  and,  so  far 
as  relates  to  Samuel  Fletcher,  we  are  of  opinion  the  evidence 
sustains  the  verdict.  It  shows  the  wanton  imprisonment, 
without  a  pretence  of  reasonable  cause,  of  a  blind  and  helpless 
boy,  in  a  cold  and  damp  cellar,  without  fire,  during  several 
days  of  mid-winter.  The  boy  finally  escaped  and  seems  to 
have  been  taken  in  charge  by  the  town  authorities.  The  only 
excuse  given  by  the  father  to  one  of  the  witnesses  who  re- 
monstrated with  him  was,  that  the  boy  was  covered  with 
vermin,  and  for  this  the  father  anointed  his  body  with  kerosene. 
If  the  boy  was  in  this  wretched  state,  it  must  have  been  because 
he  had  received  no  care  from  those  who  should  have  given  it. 
In  view  of  this  blind  and  helpless  condition  the  case  altogether 
is  one  of  shocking  inhiunanity. 

Coimsel  urge  that  the  law  gives  parents  a  large  discretion  in 
the  exercise  of  authority  over  their  children.  This  is  true, 
but  this  authority  must  be  exercised  within  the  bounds  of 
reason  and  humanity.  If  the  parent  commits  wanton  and  need- 
less cruelty  upon  his  child,  either  by  imprisonment  of  this 
character  or  by  inhuman  beating,  the  law  will  punish  him. 
Thus,  in  Johnson  v.  The  State,  2  Humph.  283,  the  court  held 

1  That  the  soldier  may  maintain  an  action  fgr  money  had  and  jeceived 
in  such  case,  see  Sullivan  v.  Fitzgerald,  12  Allen,  482. 
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the  parents  subject  to  indictment,  because,  in  chastising  their 
child,  they  had  exceeded  the  bounds  of  reason,  and  inflicted, 
a  barbarous  punishment.  It  would  be  monstrous  to  hold  that 
under  the  pretence  of  sustaining  parental  authority,  children 
must  be  left,  without  the  protection  of  the  law,  at  the  mercy 
of  depraved  men  or  women,  with  Uberty  to  inflict  any  species 
of  barbarity  short  of  the  actual  taking  of  life. 

In  this  case,  however,  the  verdict  against  Ledicia  Fletcher 
was  wrong.  There  is  absolutely  no  evidence  whatever  against 
her.  As  to  her,  the  judgment  must  be  reversed.  As  to  Samuel 
Fletcher,  it  is  affirmed.  ' 

A  similar  order  of  partial  reversal  in  a  criminal  case  was 
entered  by  this  court  in  Vandermark  v.  The  People,  47  111. 
124. 

Reversed  in  part.* 

McKELVEY  v.  McKELVEY  ET  AL. 
Ill  Tenn.  388.— 1903 

Beard,  C.  J.  This  is  a  suit  instituted  by  a  minor  child,  by 
next  friend,  against  her  father  and  stepmother,  seeking  to  re- 
cover damages  for  cruel  and  inhuman  treatment  alleged  to 
have  been  inflicted  upon  her  by  the  latter  at  the  instance  and 
with  the  consent  of  the  father.  Upon  demurrer  the  suit  was 
dismissed,  and,  the  case  being  properly  brought  to  this  court, 
error  is  assigned  upon  this  action  of  the  trial  judge. 

We  think  there  was  no  error  in  this  dismissal.  At  common 
law  the  right  of  the  father  to  the  control  and  custody  of  his 
infant  child  grew  out  of  the  corresponding  duty  on  his  part  to 
maintain,  protect,  and  educate  it.  These  rights  could  only  be 
forfeited  by  gross  misconduct  on  his  part.  The  right  to  con- 
trol involved  the  subordinate  right  to  restrain  and  inflict 
moderate  chastisement  upon  the  child.  In  case  parental  power 
was  abused,  the  child  had  no  civil  remedy  against  the  father 
for  the  personal  injuries  inflicted.    Whatever  redress  was  af- 

'  For  Sr  case  in  which  violent  treatment  was  held  justified,  see  State  v. 
Jones,  95  N.  C.  588. 
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forded  in  such  case  was  to  be  found  in  an  appeal  to  the  criminal 
law  and  in  the  remedy  furnished  by  the  writ  of  habeas  corpus. 
So  far  as  we  can  discover,  this  rule  of  the  common  law  has 
never  been  questioned  in  any  of  the  courts  of  this  country,  ^nd 
certainly  no  such  action  as  the  present  has  been  maintained 
in  these  courts.  It  is  true  that  no  less  celebrated  an  authority 
than  Judge  Cooley,  in  the  second  edition  of  his  work  on  Torts, 
at  page  171,  observes  that  "in  principle  there  seems  to  be  no 
reason  it  should  not  be  sustained."  No  case,  however,  is  cited 
in  support  of  this  text.  In  fact,  the  only  case  which  the  dili- 
gence of  counsel  has  been  able  to  find  in  which  this  particular 
question  has  been  discussed  is  that  of  Hewlett  v.  George,  Ex'r, 
reported  in  68  Miss.  703,^  9  South.  885,  13  L.  R.  A.  682.  It  is 
there  said:  "So  long  as  the  parent  is  under  obUgation  to  care 
for,  guide,  and  control,  and  the  chUd  is  under  reciprocal  obUga- 
tion to  aid  and  comfort  and  obey,  no  such  action  as  this  can 
be  maintained.  The  peace  of  society,  and  of  the  famihes  com- 
posing society,  and  of  a  sound  pubhc  policy  desgined  to  sub- 
serve the  repose  of  famihes  and  the  best  interests  of  society, 
forbid  to  the  minor  child  a  right  to  appear  in  court  in  the  asser- 
tion of  a  claim  to  civil  redress  for  personal  injuries  suffered  at 
the  hands  of  the  parent.  The  state,  through  its  criminal  laws, 
will  give  the  minor  children  protection  from  parental  violence 
and  wrongdoing,  and  this  is  all  the  child  can  be  heard  to  de- 
mand." 

The  fact  that  the  cruel  treatment  in  this  case  was  inflicted 
by  a  stepmother  can  make  no  difference,  for,  whether  in- 
flicted in  the  presence  of  the  father  or  not,  if  the  action  could 
be  maintained  at  aU,  he  would  be  responsible  for  the  tort.  If 
inflicted  in  his  presence,  he  alone  would  be  responsible,  nothing 
appearing  to  repel  the  presumption  that  it  was  the  result  of 
his  coercion;  if  out  of  his  presence,  then  he  and  she  would  be 
jointly  liable  for  the  wrong.  So  at  last  it  comes  back  to  the 
question  as  to  the  right  of  a  minor  child  to  institute  a  civil  action 
against  the  father  for  wrongs  inflicted  upon  it. 

An  analogy  is  furnished  in  the  relation  of  husband  and  wife. 
It  has  been  held  that  neither  husband  nor  wife  can  maintain  an 
action  against  the  other  for  wrongs  committed  during  coverture. 
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This  holding  rests  in  part  upon  their  unity  by  virtue  of  the 
marriage  relation,  which  woiild  preclude  the  one  from  suing 
the  other  at  law,  and  in  part  upon  the  respective  rights  and 
duties  involved  in  that  relation.     .     .     . 

We  think  that  the  circuit  judge  acted  in  obedience  to  a  well- 
settled  rule  controlling  the  relation  of  father  and  child,  and  in 
furtherance  of  a  sound  pubUc  poUcy,  in  sustaining  the  de- 
murrer to  the  declaration  in  this  case,  and  his  judgment  is 
affirmed.^ 

Torts  by  the  Child 

PAUL  ■».   HtjMMEL 
43  Mo.  119.— 1868 

Plaintiff  sued  defendant  for  damages,  in  the  sum  of  two 
thousand  dollars,  for  injury  to  her  minor  son,  aged  six  years, 
received  at  the  hands  of  a  minor  son  of  defendant,  aged  eleven 
years,  who  was  residing  with,  and  under  the  charge  and  con- 
trol of,  his  father,  the  said  defendant. 

The  defendant  demurred,  on  the  groimd  that  a  father  is  not 
responsible  for  injuries  caused  by  an  assault  made  by  his  minor 
child. 

The  demurrer  was  sustained  by  the  court  below. 

Wagner,  J.  In  Baker  v.  Haldeman,  24  Mo.  219,  it  was  de- 
cided by  this  court  that  a  father  was  not  responsible  for  injuries 

1  In  Fortinbeny  v.  Holmes,  89  Miss.  373,  the  parental  immunity  from 
civil  action  for  chastisement  was  extended  to  one  with  whom  a  mother  had 
left  her  child  to  be  supported,  cared  for  and  "treated  as  his  own  child";  in 
Rowe  V.  Rugg,  117  la.  606,  to  an  aunt  for  moderate  chastisement  of  nephew, 
authorized  by  the  mother.  In  Clasen  v.  Pruhs,  69  Neb.  278,  the  immunity 
was  denied  to  an  ajmt  standing  in  loco  parentis,  where  the  punishment  was 
immoderate;  in  Treschman  v.  Treschman,  28  Ind.  App.  206,  an  action  was 
sustained  by  stepdaughter  against  stepmother  for  malicious  assault. 

To  a  school  teacher,  standing  in  a  limited  way  in  loco  parentis,  immunity 
is  granted  for  proper  pimishment  of  a  pupil,  but  exemption  from  neither 
criminal  nor  civil  liability  is  allowed  if  the  punishment  passes  the  permitted 
bounds  as  to  cause,  method  or  extent.  See  notes,  65  L.  R.  A.  890;  Bohlen's 
Cases  on  Torts,  949-951. 
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caused  by  an  assault  made  by  his  minor  child.  But  an  attempt 
is  made  to  evade  that  decision,  or  at  least  to  exclude  this  case 
from  its  reasoning,  by  averring  in  the  petition  that  the  child 
of  the  defendant,  who  caused  the  injury,  was  dangerous  to  the 
plaintiff  and  her  children,  by  reason  of  his  vicious  and  de- 
structive temper  and  of  his  sudden  and  causeless  fits  of  anger, 
and  that  defendant  had  notice  of  that  fact.  It  is  not  averred 
that  defendant  sanctioned  the  wrong  committed  by  his  minor 
son,  either  before  or  after  the  act.  But  the  petition  was  doubt- 
less framed  upon  the  theory  that  an  instruction  given  in  the 
trial  court,  in  Baker's  case,  was  correct  law,  as  that  case  was 
not  reversed  on  error.  The  instruction  was  that,  "unless  the 
plaintiff  has  estabhshed  that  the  boy  was  of  vicious  disposition 
and  habits,  and  that  the  father  knew  it  at  the  time,  he  is  not 
responsible  in  damages  for  the  injury  sustained,  and  the  jury 
will  find  for  the  defendant."  The  verdict  was  for  the  defend- 
ant, and  the  judgment  therein  was  affirmed;  but  Judge  Leonard, 
in  giving  the  opinion  of  the  court  said  that,  although  the  in- 
struction given  at  the  instance  of  the  defendant  was  errone- 
ous, it  was  not  to  the  plaintiff's  prejudice  and  was  therefore 
not  a  matter  for  him  to  complain  of.  It  will  be  thus  seen  that 
the  doctrine  contended  for  derives  no  support  or  authority 
from  that  case.  In  Tifft  v.  Tifft,  4  Denio,  175,  the  action  was 
brought  to  recover  damages  for  the  killing  of  a  hog,  by  a  dog 
which  was  set  on  by  defendant's  daughter,  but  the  covui;  held 
that  the  defendant  was  not  answerable  for  the  act  of  his  daugh- 
ter, done  in  his  absence,  and  without  his  authority  or  approval; 
but  the  daughter,  whether  an  infant  or  not,  was  answerable 
for  her  own  trespass.  A  parent  cannot  be  held  liable  for  the 
willful  trespasses  and  torts  of  his  infant  children,  when  he 
neither  assents  to  nor  ratifies  them.  When  the  minor  has  com- 
mitted a  tort,  with  force,  he  is  Uable  at  any  age  to  be  pro- 
ceeded against  as  an  adult.  Reeves,  Dom.  Rel.  386;  1  Chit. 
PL  66;  Jennings  v.  Randall,  8  T.  R.  335;  Bacon,  Abr.  Infancy, 
H.;  Loop  V.  Loop,  1  Verm.  177;  Bullock  v.  Babcock,  3  Wend. 
391.  I  know  of  no  principle  of  law  by  which  the  action  is 
maintainable.  There  is  no  such  relation  existing  between 
father  and  son,  though  the  sofl«be  living  with  his  father  as  a 
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member  of  his  family,  as  will  make  the  acts  of  the  son  more 
binding  upon  the  father  than  the  acts  of  any  other  person.  The 
father  is  not  Uable  for  the  contracts  of  the  son,  within  age, 
except  they  be  for  necessaries,  and  it  would  be  a  great  departure 
from  the  law  to  hold  him  responsible  for  the  son's  trespasses 
and  wrongs. 

I  think  the  demurrer  was  rightfully  sustained,  and  the  judg- 
ment will  be  affirmed.    The  other  judges  conciu".' 

TAYLOR,  J.,   IN  HOVERSON  v.  NOKEP 
60Wis.  511,  513.— 1884 

It  will  be  seen  by  an  examination  of  the  record  that  it  be- 
came important  for  the  plaintiffs  to  connect  the  father  with  the 
acts  of  his  young  sons,  which  the  plaintiffs  allege  caused  the 
injury  complained  of,  and  for  this  purpose  the  plaintiffs  offered 
evidence  tending  to  prove  that  the  sons  had  frequently,  be- 
fore the  day  upon  which  the  accident  happened,  called  abusive 
names,  shouted,  and  frequently  discharged  fire-arms  when 
persons  were  passing  the  house  of  the  defendants,  and  that 
this  was  often  done  in  the  presence  of  their  father.  All  evi- 
dence of  this  kind  was  excluded.  This,  we  are  inclined  to  hold, 
was  error.  If  the  father  permitted  his  young  sons  to  shout, 
use  abusive  language,  and  discharge  fire-arms  at  persons  who 

'  The  doctrine  of  scienter,  as  applied  to  a  parent's  responsibility  for  the 
torts  of  his  minor  child,  is  fully  discussed  and  is  rejected  ih  Corby  v.  Foster,  29 
Ont.  L.  R.  83,  Riddell,  J.,  concluding:  "Boys  cannot  be  placed  in  a  class  like 
beasts  and  labelled  ferce  naturcB  or  mansiteUB  naturae  (most  parents  probably 
consider  their  own  children  mansiietce  naiurw  and  those  of  their  neighbors 
ferce  natww) ;  nor,  when  a  father  is  notified  of  an  act  of  violence  on  the  part 
of  his  son,  can  he  hang  him — the  patria  potestas  under  the  ancient  civil  law 
gave  the  father  the  power  of  life  and  death,  but  the  common  law  does  not 
recognize  such  an  extreme  right.  Nor  can  the  father  tie  up  his  son — ^if  he  is 
ordinarily  compos  mentis — he  must  keep  him  and  let  him  go  about.  The 
rules  about  dogs  have  never  been  applied  to  boys,  and  we  should  not  be  the 
first  to  apply  them."  This  case  contains  a  general  review  of  American  and 
Canadian  cases  upon  the  parent's  liability  for  the  minor's  torts,  and  is  in 
accord  with  Paul  v.  Hummel  and  Hoverson  v.  Noker,  swpro.  See  notes,  10 
L.  R.  A.  (N.  S.)  933;  28  Harvard  Law  Review,  330. 
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were  passing  along  the  highway  in  front  of  his -house,  he  per- 
mitted that  to  be  done  upon  his  premises  which,  in  its  nature, 
was  likely  to  result  in  damage  to  those  passing,  and  when  an 
injiuy  did  happen  from  that  cause  he  was  not  only  morally 
but  legally  responsible  for  the  damage  done.  If  a  parent  per- 
mits his  very  yoimg  children  to  become  a  source  of  damage  to 
those  who  pass  the  highway  in  front  of  his  house,  he  is  as  much 
hable  for  the  injury  as  though  he  permitted  them  to  erect 
some  frightful  or  dangerous  object  near  the  highway  which 
would  frighten  passing  teams;  and  in  such  case  he  cannot 
screen  himself  by  saying  that  he  did  not  in  words  order  the 
erection  to  be  made.  If  he  made  it  himself,  with  the  inten- 
tion to  frighten  passing  teams,  he  would  be  responsible  for  the 
injury  caused  by  it;  and  when  he  permits  his  irresponsible 
children  to  do  it  he  is  equally  hable,  because  he  has  the  control 
of  his  premises  as  well  as  of  the  children,  and  is  bound  to  re- 
strain them  from  causing  a  dangerous  thing  to  be  erected  on 
his  premises  near  the  highway;  and  permitting  his  young  sons 
to  become  an  object  of  fright  to  teams  passing,  is  certainly 
equally,  if  not  more  reprehensible  than  permitting  an  inani- 
mate structure  to  be  placed  where  it  would  cause  such  fright. 
We  think  the  evidence  ought  to  have  been  admitted  in  order 
to  connect  the  father  with  the  acts  of  the  young  sons  which 
caused  the  injury  when  the  plaintiffs  were  on  their  way  to 
chm-ch  in  the  morning,  as  well  as  when  on  their  return  from 
the  chiu"ch  in  the  afternoon. 

WATKINS  V.  CLARK 
103  Kan.  629.— 1918 

BuRCH,  J.  The  action  was  one  for  damages  for  personal 
injuries  which  the  plaintiff  suffered  in  an  automobile  accident. 
A  demurrer  to  the  plaintiff's  evidence  was  sustained,  and  he 
appeals. 

The  fact  of  the  accident  was  not  disputed.  The  automo- 
bile belonged  to  the  defendant,  but  was  operated  by  his  daugh- 
ter, a  minor.  The  defendant  purchased  the  automobile  for 
the  use  of  his  family.    His  daughter  had  general  permission, 
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implied  at  least,  to  use  the  car  whenever  she  desired,  and  she 
used  it,  with  her  father's  assent,  whenever  it  suited  her  pleas- 
ure. Other  members  of  the  family  used  it  as  they  pleased. 
On  the  occasion  in  question  the  daughter  was  out  on  a  pleasure 
trip  of  her  own,  and  was  accompanied  by  another  young  lady. 

The  foregoing  facts  were  embraced  in  the  opening  state- 
ment of  the  defendant's  attorney  to  the  jury,  and  the  plaintiff's 
evidence  added  nothing  to  the  admitted  relationship  of  the 
defendant  to  the  car  and  its  use. 

The  demiurer  to  the  evidence  was  properly  sustained.  There 
was  neither  admission  nor  evidence  to  submit  to  the  jury  prov- 
ing, prima  facie  or  otherwise,  or  tending  to  prove,  that  the 
defendant's  daughter  was  acting  for  him  as  agent,  or  servant,  or 
in  any  other  representative  capacity,  or  under  his  direction  or 
control,  or  in  any  joint  enterprise  from  which  agency  might  be 
impUed.  Halverson  v.  Blosser,  101  Kan.  683,  168  Pac.  863, 
L.  R.  A.  1918B,  498. 

The  automobile  was  not  a  dangerous  instrumentaUty  which 
the  defendant  let  loose  in  the  community.  The  automobile 
was  not  a  guilty  agent  in  the  accident,  bringing  punishment  on 
the  owner,  like  the  deodands  of  EngUsh  law.  Mismanagement 
by  the  driver  was  the  cause  of  the  accident.  The  purchase  of 
the  automobile  by  the  defendant  for  the  use  of  his  family, 
including  his  daughter,  operated  as  a  gift  to  them  of  the  right  to 
use  it.  When  using  it  to  accomplish  his  pmposes,  whether 
business  or  pleasure,  they  represent  him,  but  when  they  exer- 
cise their  privilege  and  use  it  to  accomplish  their  own  distinct 
purposes,  whether  business  or  pleasure,  they  act  for  themselves, 
and  are  alone  responsible  for  their  negligent  conduct.  The  fact 
that  the  automobile  was  purchased  for  use  by  the  owner's 
family  did  not  make  him  generally  responsible  for  its  subse- 
quent operation,  and  because  the  car  was  subject  to  appropria- 
tion by  the  members  of  his  family  for  their  own  use,  there  is  no 
presumption  that  any  particular  trip  was  made  in  his  behalf. 
The  use  made  of  the  car  on  any  particular  occasion  is  a  question 
of  fact,  to  be  determined  by  evidence  showing  the  fact,  and  in 
this  instance  there  was  no  evidence  that  anybody  was  con- 
cerned except  the  daughter. 
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The  development  of  the  law  on  this  subject  has  been  attended 
by  a  rather  slow  process  of  clarification.  When  the  automobile 
was  new  and  strange,  and  was  regarded  with  some  wonder  and 
considerable  fear,  there  was  a  tendency  to  look  upon  it  as  a 
dangerous  thing,  fraught  with  such  possibility  for  harm  that 
the  owner  should  always  be  held  responsible  for  its  use.  When 
it  commenced  to  take  the  place  of  the-  family  horse,  this  view 
had  to  be  abandoned.  The  notion,  however,  of  general  Hability 
on  the  part  of  the  owner  for  use  of  his  car  having  been  planted 
in  the  mind,  it  lingered  there  like  a  superstition.  Courts  were 
reluctant  to  ignore  it,  and  as  a  result,  an  adaptation  of  the  law 
of  master  and  servant,  and  principal  and  agent,  was  resorted  to, 
to  explain  the  liability.  If  a  man  purchased  an  automobile  and 
allowed  his  wife  and  his  son  and  his  daughter  to  use  it,  the  use 
was  his  by  virtue  of  representation,  whether  representation 
existed  in  fact  or  not.  The  deduction  was  facilitated  by  em- 
ployment of  the  fine  art  of  definition — ^putting  into  the  defini- 
tion of  the  term  "business"  the  attributes  necessary  to  bolster 
up  liability.  So,  if  daughter  took  her  friend  riding,  she  might 
think  she  was  out  purely  for  the  pleasure  of  herself  and  her 
friend,  but  she  was  mistaken;  she  was  conducting  father's 
"business"  as  his  "agent."  As  this  incongruity  became  more 
and  more  apparent,  a  further  concession  was  sometimes  made. 
If  the  owner  allowed  a  member  of  his  family  to  use  the  automo- 
bile, he  might  not  be  Uable,  but  it  was  "presumed"  the  use  was 
his  by  representation.  If  son  took  his  best  girl  riding,  prima 
facie  it  was  father's  Uttle  outing  by  proxy,  and  if  an  accident 
happened,  prima  facie  father  was  liable.  Some  courts  were 
inclined  to  get  rid  of  the  difficulty  of  resting  Uabihty  on  the  one 
existing  fact,  ownership  of  the  car,  by  declaring  that  the  ques- 
tion of  "agency"  was  one  for  the  jury,  a  process  known  in  some 
quarters  as  "passing  the  buck."  The  sooner  the  com-ts  settle 
down  and  deal  on  the  basis  of  fact  and  actuaUty  with  a  vehicle 
which  has  revolutionized  the  business  and  the  pleasure  of  the 
civilized  world,  the  better  it  will  be,  not  only  for  society,  but 
for  the  courts. 
The  judgment  of  the  district  court  is  affirmed.' 
1  Accord,  Doran  v.  Thomsen,  76  N.  J.  L.  754;  Van  Blaricom  v.  Dodgson, 
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Torts  to  the  Child 

PEPPERCORN  V.  THE  CITY  OF  BLACK  RIVER  FALLS 
89  Wis.  38.-1894 

This  action  was  brought  to  recover  damages  for  an  injury 
sustained  January  13,  1891,  by  reason  of  a  defective  sidewalk  in 
the  defendant  city,  at  the  place  particularly  described  in  the 
complaint,  which  contained  the  usual  allegations  in  such  cases. 
The  answer  is  by  way  of  admissions  and  denials.  At  the  close  of 
the  testimony,  the  jury  returned  a  general  verdict,  wherein  they 
found  for  the  plaintiff  and  assessed  her  damages  at  $935.50, 
and  also  returned  special  findings  to  the  effect  (1)  that  the 
sum  of  $90  will  compensate  the  plaintiff  for  loss  of  time  from 
inability  to  labor  from  the  time  of  the  alleged  injury  to  the  time 
she  became  of  age;  (2)  that  the  sum  of  $165.50  was  paid  out  or 
incurred  in  behalf  of  the  plaintiff  for  medical  attendance  and 
medicines,  from  the  time  of  the  alleged  injury  to  the  time  she 
became  of  age. 

Cassgday,  J.  The  trial  court  committed  no  error  in  refusing 
to  allow  the  plaintiff  compensation  for  loss  of  time  during  her 
minority  from  inability  to  labor  by  reason  of  the  injxiry.  It  does 
not  appear  that  she  was  emancipated,  and  of  course  her 
services  during  that  time  belonged  to  her  father  and  not  to  her. 
Nor  did  the  court  commit  any  error  in  refusing  to  allow  her  to 
recover  for  moneys  paid  out  or  incurred  by  her  brother  in  her 
behalf  for  medical  attendance  and  medicines  in  consequence  of 
such  injury.  It  may  be  that  the  physician  so  in  attendance, 
and  the  person  so  furnishing  the  medicines,  respectively,  might 
have  recovered  therefor  as  for  necessaries,  but  those  things  gave 
her  no  right  of  action  for  moneys  volimtarily  paid  and  liabilities 
voluntarily  incurred  by  her  brother  or  her  father.  Taylor  v. 
Hill,  86  Wis.  105.    The  result  is  that  the  plaintiff  can  take 

220  N.  Y.  lU.  The  leading  case  contra  is  Birch  v.  Abercrombie,  74  Wash.  486; 
For  additional  cases  pro  and  con,  see  notes,  2  Cornell  Law  Quarterly,  351; 
28  Harvard  Law  Review,  91,  100;  and  the  following  vols,  of  L.  R.  A.:  41 
(N,  8.)  775;  50  (N.  S.)  59;  1915  F,  223;  1917  F,  366;  1918  F.  297. 
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nothing  by  her  appeal;  and,  in  so  far  as  the  judgment  is  in  favor 
of  the  defendant  in  disallowing  those  two  items,  the  same  is 
affirmed.    .    .    .1 

Torts  to  the  Parent  in  the  Filial  Relation 

HORGAN  V.  PACIFIC  MILLS 
158  Mass.  402.— 1893 

Tort  for  damages  for  the  loss  of  service  of  the  plaintifif' s 
daughter,  a  minor,  and  for  labor  performed  and  expenses  in- 
curred in  the  care  and  cure  of  her  daughter  in  consequence  of 
injuries  received  by  her  through  the  negligence  of  the  defendant. 
The  writ  was  dated  March  23,  1886. 

An  action  against  the  same  defendant  had  previously  been 
brought  by  the  daughter  for  damages  for  the  injuries  received 
by  her,  and  that  action  had  been  settled  by  the  parties  on  Octo- 
ber 26,  1885.    The  defendant  appealed  to  this  court. 

Field,  C.  J.  The  plaintiff's  daughter  when  injured  was 
eleven  years  old,  and  it  appears  that  she,  with  her  sisters,  one 
older  and  two  younger  than  herself,  lived  with  their  mother, 
who  was  a  widow,  as  members  of  one  family,  and  that  the 
children  were  dependent  for  support  on  the  mother,  and  ren- 
dered some  service  to  her  "in  work  about  the  house  and  in 
tending  a  slnall  shop  which  was  the  front  room  of  the  tenement 
in  which  they  hved. "  In  consequence  of  the  injury  the  plaintiff 
suffered  loss  of  her  daughter's  services,  and  was  put  to  expense 
in  providing  medical  attendance  for  her,  and  to  labor  and 
trouble  in  nursing  and  taking  care  of  her.  The  auditor's  report 
has  been  made  an  agreed  statement  of  facts,  and  the  exact  find- 
ing of  the  auditor  on  the  question  of  damages  is  as  follows:  "By 
reason  of  her  daughter's  injuries  the  plaintiff  incvured  an  ex- 

^  Contra,  Denver  &  R.  G.  R.  R.  v.  Lorentzen,  79  Fed.  291;  Brosnan  v. 
Sweetser,  127  Ind.  1. 

Injuries  Before  Birth.  Upon  the  ground  that  at  the  time  the  injury 
was  caused,  the  child  was  not  a  separate  person,  it  has  been  denied  an  action. 
See  discussion  and  cases  cited  in  notes,  13  Columbia  Law  Review,  359;  15 
Harvard  Law  Review,  313. 
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pense  of  $10  for  help  in  work  about  the  house  while  the  plaintiff 
was  taking  care  of  her  daughter,  and  rendered  personal  service 
in  nursing  and  caring  for  her  daughter  which  was  fairly  worth 
$50,  and  paid  for  medical  attendance  and  treatment  of  her 
daughter  on  account  of  said  injuries  $36,  and  for  expenses 
properly  incurred  in  going  to  the  Massachusetts  General  Hos- 
pital the  siun  of  $11.25,  and  for  prescriptions,  medicines,  etc., 
the  sum  of  $20,  and  by  reason  of  said  injury  the  value  of  her 
daughter's  services  to  her  was  diminished  $100;  and  I  find  that 
all  said  expenses  were  properly  incurred  by  the  plaintiff,  who 
was  without  means  of  support  other  than  her  own  exertions, 
without  any  agreement  between  her  and  her  daughter  for  re- 
payment thereof,  unless  such  agreement  is  to  be  impUed  by  law 
from  the  facts  hereia  reported.  And  that  the  daughter  at  the 
time  said  expenses  were  incurred  had  no  property  or  thing  of 
value,  excepting  a  claim  against  this  defendant  for  damages 
suffered  by  reason  of  their  said  negUgence,  and  that  this  claim 
was  not  settled  or  paid  imtil  October  26,  1885,  which  was  after 
all  said  expenses  were  incurred,  so  that  at  the  time  said  expenses 
were  incurred  the  daughter  was  actually  dependent  upon  the 
plaintiff  for  support  and  care. "  These  sums  amount  to  $227.25, 
which  the  auditor  found  the  plaintiff  was  entitled  to  recover, 
unless  the  value  of  the  loss  of  services  occurring  after  the  date 
of  the  settlement  of  the  daughter's  suit  should  be  deducted, 
which  is  estimated  at  $25. 

It  appears  that  the  daughter  brought  suit  against  this  de- 
fendant for  the  injury,  and  that  the  suit  was  settled  by  the  pay- 
ment of  $2,800,  which  the  plaintiff  in  the  present  action  re- 
ceived, as  guardian  of  her  daughter,  having  been  appointed 
guardian  on  September  21,  1885.  It  is  agreed  that  in  this  suit 
by  the  daughter  no  claim  was  made  for  expenses  or  loss  of 
services. 

The  tendency  of  modem  decisions  is  to  give  to  a  widow  left 
with  minor  children,  who  keeps  the  family  together  and  sup- 
ports herself  and  them,  with  the  aid  of  their  services,  very, 
much  the  same  control  over  them  and  their  earnings  during 
their  minority,  and  to  impose  on  her  to  the  extent  of  her  abihty 
much  the  same  civil  responsibiUty  for  their  education  and 
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maintenance  as  are  given  to  and  imposed  on  a  father.  We  are 
of  opinion  that  when  a  minor  child  lives  with  its  mother,  who 
is  a  widow,  and  the  child  is  supported  by  the  mother,  and  works 
for  her  as  one  of  the  family,  the  mother  is  entitled  to  recover 
for  the  loss  of  services  of  the  child,  and  for  labor  performed  and 
expenses  reasonably  incurred  in  the  care  and  cure  of  the  child, 
so  far  as  they  are  the  consequences  of  an  injury  to  the  child 
negligently  caused  by  the  defendant.  Dedham  v.  Natick,  16 
Mass.  135;  Hammond  v.  Corbett,  50  N.  H.  501;  Matthewson  v. 
Perry,  37  Conn.  435.  See  Dumain  v.  Gwynne,  10  Allen,  270; 
Camerlin  v.  Pahner  Co.,  10  Allen,  539;  Baldwin  v.  Foster,  138 
Mass.  449;  Gleason  v.  Boston,  144  Mass.  25;  Connell  v.  Put- 
man,  58  N.  H.  534;  Whitaker  v.  Warren,  60  N.  H.  20;  County 
Commissioners  v.  Hamilton,  60  Md.  340;  Natchez,  Jackson  & 
Columbus  Railroad  v.  Cook,  63  Miss.  38.  Of  course  there 
should  not  be  a  double  recovery,  but  if  the  expenses  are  not 
incurred  on  the  credit  of  the  child,  but  on  that  of  the  mother, 
and  if  the  child,  while  living  with  the  mother,  is  not  entitled 
to  its  own  earnings,  so  that  the  loss  of  service  is  not  the  child's 
loss  but  the  mother's,  these  items  of  damage  should  not  be 
included  in  the  damages  recovered  by  the  child,  but  in  those 
recovered  by  the  mother.  See  M'Carthy  v.  Guild,  12  Met.  291; 
Dennis  v.  Clark,  2  Cush.  347;  Wilton  v.  Middlesex  Railroad, 
125  Mass.  130.  In  the  case  of  a  girl  eleven  years  old,  whose 
father  is  dead  and  whose  mother  remains  a  widow,  and  who  has 
no  property  and  no  guardian,  it  is  wise  policy  to  give  the  con- 
trol of  her  to  her  mother,  and  to  impose  On  the  mother  the  ordi- 
nary rights  and  duties  of  a  parent,  unless  it  has  been  determined 
otherwise  by  some  tribunal  having  jurisdiction  over  the  relation 
of  parent  and  child. 

The  finding  of  the  court  seems  to  be  for  the  sum  found  by  the 
auditor,  with  interest  from  the  date  of  the  writ.  This,  we  think, 
is  correct.  It  does  not  appear  from  the  papers  that  judgment 
has  been  entered  on  this  finding,  but  we  assume  that  this  has 
been  done,  as  the  defendant  appeals.    The  entry  should  be. 

Judgment  on  the  finding  affirmed.^ 

1  Damages.     Nederlandsch,  &c.  v.  Hollander,  59  Fed.  417:  "A  father 
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MULVEHALL  ».  MILLWABD 
11  N.  Y.  343.— 1854 

The  action  was  to  recover  damages  for  the  seduction  of  the 
plaintiff's  daughter  by  the  defendant. 

Edwards,  J.  It  was  proved  upon  the  trial  that  the  plaintiff's 
daughter,  at  the  time  of  her  seduction,  was  in  the  defendant's 

whose  infant  child  has  been  injured  by  the  tort  or  negligence  of  a  third 
person  has  a  right  of  recovery  to  the  extent  of  his  own  loss.  He  cannot 
recover  for  the  immediate  injury  to  the  child.  His  action  rests  upon  his 
right  to  the  child's  services,  and  upon  his  duty  of  maintenance.  When  he  is 
deprived  of  the  right,  or  put  to  extra  expense  in  fulfilling  the  duty,  in  reason 
and  justice  he  ought  to  be  permitted  to  have  recourse  to  the  wrongdoer  for 
indemnity.  He  is  entitled  to  be  indemnified  for  his  expenses  necessarily  in- 
curred in  the  cure  and  care  of  the  child,  and  for  the  loss  of  the  child's  services, 
past  and  prospective,  during  minority,  consequent  upon  the  injury.  By 
some  authorities  the  loss  of  services  has  been  regarded  as  the  foundation  of 
the  action;  and  the  English  courts,  influenced  by  this  strict  view  of  the 
gravamen  of  the  action,  have  decided  that  a  father  has  no  remedy,  even 
for  his  expenses,  where  the  child  is  of  such  tender  years  as  to  be  incapable 
of  rendering  any  services.  The  authorities  in  this  country  approve  a  more 
liberal  and  more  reasonable  doctrine,  and,  basing  the  right  of  action  upon 
the  parental  relation,  instead  of  that  of  master  and  servant,  allow  the  father 
to  recover  his  consequential  loss,  irrespective  of  the  age  of  the  minor.  Den- 
nis V.  Clark,  2  Cush.  (Mass.)  347;  Cuming  v.  BrookljTi  City  Railroad  Co., 
109  N.  Y.  95;  Clark  v.  Bayer,  32  Ohio  St.  299;  Burden  v.  Bamett,  7  Ala.  169; 
Sykes  v.  Lawlor,  49  Cal.  236.  It  was  within  the  province  of  the  jury  to 
form  an  estimate  of  the  damages  which  would  compensate  the  plaintiff  for 
his  present  and  prospective  loss  upon  the  facts  which  were  before  them. 
Whether  the  plaintiff's  daughter,  in  view  of  her  age,  [five  years]  could  render 
him  any  services  having  a  pecuniary  value,  was  a  question  of  fact." 

No  action  wiU  lie  by  a  parent  against  school  authorities  for  refusing  in- 
struction to  his  child,  since  the  deprivation  results  in  no  loss  of  services  by 
child  to  parent.    Sorrels  v.  Matthews,  129  Ga.  319,  and  cases  cited  therein. 

Where  Death  Ensues  as  the  Result  of  the  Tort:  Trow  v.  Thomas,  70  Vt.  580: 
"We  hold  that,  if  a  minor  child  is  injured  by  the  negligence  of  another,  the 
father,  who  is  under  a  legal  obligation  to  support  the  child,  can  maintain  an 
action  against  the  negligent  person  to  recover  the  necessary  extra  expenses 
he  is  put  to  in  caring  for  the  child  in  its  injuries  which  proximately  resulted 
from  the  negligent  acts,  and  such  recovery  may  be  had  although  the  child 
subsequently  dies,  limiting  the  recovery  to  damages  sustained  prior  to  the 
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service,  and  it  did  not  appear  that  there  was  animus  revertendi, 
or  that  she,  in  fact,  returned  to  her  father's  house  until  after 
her  confinement.  Upon  this  state  of  facts  it  was  contended 
upon  the  part  of  the  defendant  that,  as  no  expense  or  actual 
loss  of  service  on  the  part  of  the  plaintiff  was  proved,  he  should 
be  nonsuited,  and  a  motion  was  made  to  that  effect,  which  was 
overruled. 

In  the  case  of  Dean  v.  Peel,  5  East,  45,  the  plaintiff's  daugh- 
ter, at  the  time  of  her  seduction,  was  under  age,  but  was  living 
in  the  family  of  another  person,  in  the  capacity  of  a  housekeeper, 
with  no  intention  at  the  time  of  her  seduction  of  returning  to 
her  father's  house,  although  she  did  return  there  while  she  was 
under  age,  in  consequence  of  her  seduction,  and  was  maintained 
by  her  father.  Upon  this  state  of  facts  it  was  held,  that,  as  the 
daughter  was  actually  in  the  service  of  another  person  than  her 
father,  and  as  there  was  no  animus  r&vertendi,  the  action  could 
not  be  maintained.  The  rule  thus  laid  down  has  been  since 
followed  in  the  English  courts.  Blaymire  v.  Haley,  6  Mees. 
&  W.  55;  Harris  v.  Butler,  2  Id.  539;  Grinnell  v.  Wells,  7  Man. 
&  Gran.  1033.  In  a  few  years  after  the  decision  in  Dean  v. 
Peel,  a  somewhat  similar  case  arose  in  this  state,  in  which  it 
appeared  that  the  plaintiff's  daughter,  who  was  under  age,  with 

child's  death.  It  is  difficult  to  perceive  why,  upon  principle,  the  parent 
cannot  recover  the  damages,  resulting  from  the  death,  e.  g.,  the  expenses 
of  the  burial,  and  for  the  loss  of  service  of  his  child  after  death  and  before 
majority.  But  the  rule  stated  in  Sherman  v.  Johnson,  supra,  [58  Vt.  40]  has 
long  been  regarded  as  controlling  all  actions  brought  for  damages  resulting 
from  the  death  of  a  person." 

Contra,  Amos  v.  Atlanta  Ry.,  104  Ga.  809:  "The  prevailing  rule  in  England 
is,  that  if  a  tort  upon  a  child  results  in  its  immediate  death,  there  can  be  no 
right  of  action  for  lost  services.  This  doctrine  as  laid  down  in  the  case  of 
Osborn  v.  Gillett,  Law  Rep.  8  Ex.  88,  has  not  only  been  adhered  to  in  Eng- 
land, but  has  been  adopted  by  several  of  the  courts  in  America.  It  is  cer- 
tainly an  anomaly  in  law  to  hold  that,  because  death  results  from  an  in- 
jury the  parent  cannot  recover  damages  for  such  a  wrong,  whereas  if  death 
had  not  resulted  the  right  of  action  would  lie.  The  rule  denies  any  remedy 
where  the  injury  is  more  aggravated  and  the  damages  sustained  greater.  On 
account  of  its  absurdity,  this  court,  as  well  as  some  others  in  the  United 
States,  has  entirely  ignored  it,  and  has  held  that,  although  death  results  from 
the  tort,  an  action  for  lost  services  can  be  maintained  by  the  parent." 
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the  consent  of  her  father,  went  to  live  with  her  uncle,  for  whom 
she  worked  when  she  pleased,  and  he  agreed  to  pay  her  for  her 
work;  but  there  was  no  agreement  that  she  should  continue 
to  Uve  in  his  house  for  any  fixed  time.  While  in  her  uncle's 
house  she  was  seduced,  and  got^  with  child.  Immediately 
afterwards  she  returned  to  her  father's  house,  where  she  was 
maintained,  and  the  expense  of  her  lying  in  was  paid  by  him. 
Upon  this  state  of  facts  it  was  held,  contrary  to  the  case  above 
cited,  that  the  action  could  be  maintained.  In  deUvering  the 
opinion  of  the  court,  Ch.  J.  Spencer  said:  "The  case  of  Dean  v. 
Peel  is  against  the  action.  In  the  present  case  the  father  has 
made  no  contract  binding  out  his  daughter,  and  the  relation 
of  master  and  servant  did  exist  from  the  legal  control  he  had 
over  her  services;  and  although  she  had  no  intention  of  return- 
ing, that  did  not  terminate  the  relation,  because  her  volition 
could  not  affect  his  rights.  She  was  his  servant  dejure,  though 
not  de  facto,  at  the  time  of  the  injury;  and  being  his  servant  de 
jure,  the  defendant  has  done  an  act  which  has  deprived  the 
father  of  the  daughter's  services,  and  which  he  might  have 
exacted,  but  for  that  injury."  Martin  v.  Payne,  9  Johns. 
387.  This  decision  was  afterwards  approved  of  in  Nickleson 
V.  Stryker,  10  Johns.  115.  In  the  case  of  'Clark  v.  Fitch,  2 
Wend.  459,  it  was  proved  upon  the  trial  that  the  plaintiff 
told  his  daughter  that  she  might  remain  at  home,  or  go  out 
to  service,  as  she  pleased,  but,  if  she  left  his  house,  she  must 
take  care  of  herself,  and  he  relinquished  all  claim  to  her  wages 
and  services.  It  was  contended  that  there  was  a  distinction  be- 
tween this  case  and  that  of  Martin  v.  Payne,  on  the  ground:  1, 
That  the  father  had  given  his  daughter  her  time  absolutely; 
2,  That  he  had,  in  fact,  incurred  no  expense;  but  it  was  held 
that  this  made  no  difference,  and  that  the  personal  rights  of 
the  father  over  the  child  were  not  relinquished.  In  the  recent 
case  of  Bartley  v.  Richtmeyer  (4  Coms.  38),  Bronson,  Ch.  J., 
in  giving  the  opinion  of  the  court,  says,  that  "our  cases  hold 
that  the  relation  of  master  and  servant  may  exist  for  the  pur- 
poses of  this  action,  although  the  daughter  was  in  the  service 
of  a  third  person  at  the  time  of  her  seduction,  provided  the 
case  be  such  that  the  father  then  had  a  legal  right  to  her  serv- 
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ices,  and  might  have  commanded  them  at  pleasure."  But  it 
was  there  held  that  the  stepfather  had  no  such  right,  and  con- 
sequently could  not  maintain  the  action.  In  Pennsylvania  a 
similar  rule  has  been  adopted.  Hornketh  v.  Barr,  8  Serg.  &  R. 
36;  6  Id.  177.  See,  also,  Mercer  t;.Walmsley,  5  Har.  &  John.  27. 
And  Greenleaf ,  in  his  treatise  on  Evidence,  lays  it  down  as  the 
established  American  rule.  2  Greenl.  Ev.,  sec.  576.  Whether 
it  be  more  or  less  consistent  with  principle  and  pohcy  than  the 
English  rule,  it  is  now  too  late  to  inquire.  It  is  too  well  es- 
tablished by  authority.  The  case  of  Dain  v.  Wycoff,  3  Selden, 
191,  was  cited  on  the  part  of  the  defendant;  but  it  will  be  seen, 
by  reference  to  the  opinion  delivered  in  that  case,  that  it  was 
decided  upon  the  very  distinction  which  has  been  laid  down  in 
the  adjudications  referred  to.  In  that  case  the  plaintiff's 
daughter  was  bound  out  to  service  to  another,  and  the  plain- 
tiff had  no  right  to  her  services. 

The  judgment  should  be  affirmed. 

All  the  judges,  except  Ruggles,  who  did  not  hear  the  argu- 
ment and  took  no  part  in  the  decision,  concurred. 

Judgment  afl&rmed.^ 

•  Fiction  of  Service.  Clark  v.  Fitch,  2  Wend.  (N.  Y.)  459:  "It  is  true, 
indeed,  'and  pity  'tis,  'tis  true,'  that  this  action  is  founded  technically  upon 
the  supposed  loss  of  service  alone,  the  father  and  daughter  being  considered 
as  standing  in  the  relation  of  master  and  servant;  yet  it  is  perfectly  well 
known  that  the  actual  loss  of  service  constitutes  very  little  or  no  part  of  the 
real  ground  of  the  action.  The  largest  verdicts  are  often,  and,  most  generally, 
given  in  cases  where  the  daughter  rendered  no  real  service  to  the  parent.  The 
action,  is  supported,  not  so  much  to  remunerate  in  damages  for  the  loss  of 
service  and  expenses  incurred,  as  to  punish  the  offender  for  his  dishonorable 
and  disgraceful  conduct,  by  way  of  atonement  for  the  injury  inflicted  upon 
the  subject  of  his  seductive  arts,  and  upon  her  parents  and  their  family. 
.  .  .  It  is,  indeed,  a  legal  fiction  to  caU  the  daughter  a  servant  who  renders 
no  service  in  fact,  except,  perhaps,  making  tea,  mending  stockings,  etc.  .  . 
It  would  comport  much  better  with  common  sense  to  say  that  a  father, 
whose  daughter  has  been  seduced,  shall  maintain  an  action  for  the  injury 
done  to  his  wounded  honor  and  his  parental  feelings;  but  such  is  not  the 
law,  and  unless  a  party  brings  himself  within  the  established  principles  in 
cases  of  this  kind,  he  cannot  maintain  his  action." 

Seduction  or  Adult  Daughter.  Beaudette  v.  Gagne,  87  Me.  534: 
"This  form  of  action  is  based  upon  the  legal  fiction  of  loss  of  service,  and  the 
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Legitimacy 

HEMMENWAY  v.  TOWNER  &  WIFE 

1  Allen  (Mass.),  209.— 1861 

Petition  for  partition.  At  the  hearing  in  this  court  it  ap- 
peared that  the  land  in  question  was  devised  to  the  heirs-at-law 
of  William  Hemmenway;  and  the  principal  question  in  issue 
was,  whether  the  petitioner  was  his  son.  Certain  evidence, 
which  is  stated  in  the  opinion,  was  offered  to  prove  the  illegit- 
imacy of  the  petitioner,  and  rejected  by  Merrick,  J.,  and  the 
respondents  alleged  exceptions. 

relation  of  master  and  servant  must  exist.  In  the  case  of  a  minor  daughter 
such  relation  is  presumed  to  exist  between  her  and  her  father,  and  no  acts 
of  service  need  be  proved,  unless  he  has  divested  himself  of  the  right  to 
control  her  person  or  to  require  her  services.  When  the  daughter,  is  of  age, 
it  must  appear  that  she  resided  in  her  father's  family  and  performed  some 
acts  of  service,  however  slight.  This  was  decided  to  be  the  law  in  this  state 
in  the  case  of  Emery  v.  Gowen,  4  Greenl.  33,  a  case  which  has  been  fre- 
quently cited  and  followed  by  the  courts  of  other  states."  See  also  Sutton 
V.  Huffman,  3  Vroom  (N.  J.),  58. 

Action  by  the  Seduced.  Oberlin  v.  Upson,  84  Ohio,  111:  "Under  the 
common  law  of  England,  as  it  has  been  recognized  and  administered  in  this 
country,  a  woman  cannot  maintain  against  her  seducer  an  action  for  dam- 
ages arising  from  her  own  seduction.  .  .  .  The  theory  of  the  common 
law  is  that,  since  adultery  and  fornication  are  crimes,  the  woman  is  particeps 
criminis,  and  hence  that  she  cannot  be  heard  to  complain  of  a  wrong  which 
she  helped  to  produce.  It  may  be  conceded  that  some  of  the  arguments  ad- 
duced here  might  be  fairly  persuasive  if  addressed  to  the  Legislature.  Indeed, 
in  several  of  the  states  statutes  have  been  enacted  authorizing  such  an  action; 
but  a  careful  study  of  the  decisions  in  those  states,  limiting  and  construing 
those  statutes,  raises  a  doubt  whether  the  legislation  is  a  real  advance  upon 
the  common  law.  8  Am.  &  Eng.  Ann.  Cas.  1115,  note.  There  is,  however, 
no  such  statute  in  this  state,  and  the  common-law  rule  applies."  For  seduc- 
tion as  a  crime  see,  for  example,  N.  Y.  Penal  Law,  §  2175. 

Abduction.  It  is  a  tort  against  the  parent  to  take  away  or  harbor  his 
minor  child.  Sargent  v.  Mathewson,  38  N.  H.  54;  and  some  cases  hold  that 
in  this  wrong,  loss  of  service  is  not  an  essential  element,  but  that  recovery 
may  be  had  for  the  "injury  and  expense,"  and  that  vindictive  damages  may 
also  be  allowed.  See  Howell  v.  Howell,  162  N.  C.  283,  and  note  in  27  Harvard 
Law  Review,  94. 
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Metcalf,  J.  William  Heimnenway  and  the  mother  of  the 
petitioner  were  lawful  husband  and  wife,  and  hved  together, 
as  such,  until  within  six  months  next  before  the  petitioner's 
birth,  to  wit,  until  April,  1834,  when  the  mother  deserted  her 
husband,  and  has  since  cohabited  with  James  Grover,  who 
brought  up  and  supported  the  petitioner  till  he  was  fifteen 
years  old. 

At  the  trial,  the  respondents  attempted  to  show  that  the 
petitioner  is  not  the  legitimate  child  of  William  Hemmenway, 
by  proof,  in  addition  to  the  facts  above  stated,  of  the  declara- 
tions of  the  said  Hemmenway,  the  declarations  of  the  said 
Grover,  and  the  fact  that  the  brothers  and  sisters  and  other 
relations  of  the  said  Hemmenway  never  recognized  the  peti- 
tioner as  his  heir.  The  judge  refused  to  receive  testimony  as 
to  either  of  these  suggested  facts;  and  in  our  opinion  neither 
of  them,  nor  all  of  them  combined,  could  legally  be  proved  for 
the  purpose  for  which  evidence  thereof  was  offered. 

It  is  estabUshed  law  that  every  child  bom  in  wedlock,  "when 
the  husband  is  not  shown  to  be  impotent,  is  presumed  to  be 
legitimate,  even  though  the  parties  are  living  apart  by  mutual 
consent;  that  this  presumption  (as  held  in  modern  times)  may 
be  rebutted  by  proof  that  the  husband  had  no  access  to  his 
wife  during  the  time  when,  according  to  the  course  of  nature, 
he  could  be  the  father  of  the  child;  but  that  the  presumption 
cannot  be  rebutted  by  proof  of  the  wife's  adultery  while  co- 
habiting with  her  husband — the  law  not  allowing  the  admission 
of  evidence  on  the  question,  whether  the  adulterer  or  the  hus- 
band is  most  likely  to  be  the  father  of  the  child.  The  decisions 
on  this  subject  are  cited  in  1  Greenl.  Ev.,  sec.  28;  Garde  on  Ev. 
25;  Best  on  Ev.,  sees.  303,  330;  2  Selw.  N.  P.  (11th  ed.)  758 
et  seq.;  Rogers  on  Ecclesiastical  Law  (2d  ed.),  88-98;  2  Kent's 
Com.  (10th  ed.)  236,  237.  See,  also,  2  Pothier  on  Obligations 
(Evans'  ed.),  341-355,  and  1  Erskine's  Institutes  (ed.  of  1824), 
153,  154. 

Exceptions  overruled.* 

1  "A  child  bom  of  a  married  woman  is,  in  the  first  instance,  presumed  to 
be  legitimate.  The  presumption  thus  estabUshed  by  law  is  not  to  be  rebutted 
by  circumstances  which  only  create  doubt  and  suspicion;  but  it  may  be 
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ATKINSON,  J.,  IN  HICKS  v.  SMITH 
.   94  Ga.  809,  812— 1894 

We  will  first  consider  what  the  real  status  of  this  natural  son 
is.  At  common  law  the  rights  of  a  bastard  were  few,  and  they 
such  only  as  he  could  acquire.  Having  no  inheritable  blood, 
by  operation  of  the  law  of  descent,  no  estate  could  be  imposed 
upon  him.  For  in  order  to  take  by  descent  he  must  be  capable 
of  inheriting,  and  this  he  could  not  do  because  he  was  not  and 
could  not  be  an  heir.  Having  the  capacity  to  labor,  there  was 
no  legal  impediment  to  the  acquirement  of  an  estate  by  him. 
Being  without  inheritable  blood,  he  was  of  kin  to  no  one,  could 
have  no  ancestor,  could  be  heir  to  no  one,  and,  for  the  same 
reason,  he  could  have  no  heirs  save  those  of  his  own  body.  In 
process  of  time,  however,  the  rigor  of  the^conamon  law  has 
been  in  most  countries  where  its  rules  prevail  much  abated, 
and  its  asperities  so  softened  and  tempered  by  humane  leg- 
islative enactment,  that  bastards  have  many  rights  and  are 
now  accorded  many  privileges  which,  imder  the  common  law, 
were  denied  them.  To  this  spirit  of  liberaUty,  which  at  the 
present  time  seems  to  pervade  the  whole  scheme  of  legislation 

wholly  removed  by  proper  and  sufficient  evidence,  showing  that  the  husband 
was:  1.  Incompetent.  2.  Entirely  absent,  so  as  to  have  no  intercourse  or 
communication  of  any  kind  with  the  mother.  3.  Entirely  absent,  at  the 
period  during  which  the  child  must,  in  the  course  of  nature,  have  been  be- 
gotten. Or,  4.  Only  present,  under  such  circumstances  as  afford  clear 
and  satisfactory  proof  that  there  was  no  sexual  intercourse.  Such  evidence 
as  this  puts  an  end  to  the  question,  and  establishes  the  illegitimacy  of  the 
child  of  a  married  woman."  Hargrave  v.  Hargrave,  9  Beaven  (Eng.  Ch.), 
552,  555. 

Bastardy  Pbocbedings.  The  various  states  have  statutes  providing 
for  "bastardy  proceedings"  to  compel  the  father  to  support  his  bastard 
child.  Upon  proof  of  the  identity  of  the  father,  an  order  of  affiliation  is 
made  and  he  is  compelled  to  pay  a  certain  amount  for  the  support  of  the 
child  or  suffer  imprisonment  in  default  thereof.  In  some  states,  these  pro- 
ceedings are  regarded  as  civil  in  their  nature,  in  others  as  criminal,  and  in 
others  as  having  the  characteristics  of  both  civil  and  criminal  proceedings. 
See,  for  details,  7  Corpus  Juris,  966  el  seq.  The  statutory  proceedings  are 
exclusive.    Simmons  v.  Bull,  21  Ala.  501. 
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with  respect  to  these  unfortunates  who  axe  in  no  sense  responsi- 
ble for  their  existence,  may  be  attributed  the  statutes  which 
are  now  of  force  in  this  state  and  by  which  the  condition  of  the 
bastard  is  vastly  unproved. 

The  general  assembly  early  saw  the  propriety  of  allowing  a 
bastard  to  inherit  from  its  mother,  and  bastard  children  of  the 
same  mother,  without  reference  to  their  paternity,  to  inherit 
each  from  the  other.  The  law  of  escheats  forfeited  to  the 
state  the  estates  of  such  persons  who,  dying  intestate,  left  no 
heirs.  It  was  held  by  some  of  the  com-ts,  that  for  want  of  in- 
heritable blood  in  her  descendants  the  bastard  children  of  a 
mother  dying  intestate  were  incapable  of  taking  her  estate, 
and  by  force  of  the  statute  the  same  was  forfeited  to  the  state 
to  the  exclusion  of  those  who  upon  the  commonest  principles 
of  humanity,  should  and  would  have  been  the  recipients  of  her 
bounty.  For  remedy  of  this  palpable  injustice,  in  1816,  the 
legislature  passed  an  act  the  provisions  of  which  are  contained 
in  section  1800  of  the  Code,  and  which  relieves  bastards  of 
some  of  the  disabiUties  imposed  by  the  common  law.  -So  the 
act  of  1850  was  passed  to  allow  bastard  children  of  widows  to 
inherit  equally  with  those  who  were  legitimate. 

The  status  of  the  bastard  as  fixed  by  the  common  law,  ex- 
cept as  changed  by  statute,  remains  under  our  system  of  laws.^ 

DALTON  V.  THE  STATE 
6  Blackf.  (Ind.)  357— 1842 

Error  to  the  Clay  Circuit  Court. 

Blackford,  J.  Joseph  Griffith  and  EUzabeth,  his  wife, 
petitioned  the  Circuit  Court  for  a  writ  of  habeas  corpus  di- 
rected to  Dalton,  requiring  him  to  bring  before  the  court  the 
body  of  a  certain  child  aged  fifteen  months,  and  show  the  cause 
of  its  detention.  The  petition  stated  that  said  EUzabeth  was 
the  mother  of  the  child,  and  that,  since  its  birth,  she  had  married 
the  said  Joseph  Griffith. 

'  For  the  scope  and  construction  of  the  bastards'  enabling  Acts  in  the 
various  states,  see  7  Corpus  Juris,  958,  et  seq. 
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A  writ  of  habeas  corpus  was  accordingly  issued. 

The  defendant  made  the  following  return  to  the  writ:  1. 
That  the  said  Elizabeth,  being  unmarried,  and  alleging  the  de- 
fendant to  be  the  father  of  the  child,  gave  it  to  him  to  keep, 
etc.;  2.  That  the  Probate  Court,  the  child  being  illegitimate, 
and  its  mother,  the  said  Elizabeth  being  unmarried,  appointed 
the  defendant  guardian  of  the  child,  etc. 

Plea  to  the  first  cause  of  detention,  that  the  said  Elizabeth 
was  the  mother  of  the  child;  that  since  its  birth  she  had  mar- 
ried Griffith;  and  that  she  had  never  abandoned  the  child,  etc. 

Plea  to  the  second  cause  of  detention,  that  the  said  Eliza- 
beth, the  mother  of  the  child,  had  no  notice  of  the  application 
for  the  appointment  of  the  defendant  as  guardian  of  the 
child,  etc. 

There  are  several  other  pleas  which  it  is  not  necessary  to 
notice. 

Demurrers  to  the  pleas;  demiurers  overruled,  and  judgment 
for  a  return  of  the  child  to  the  mother,  etc. 

The  first  part  of  the  retiu-n  to  the  writ  is  insufficient.  The 
mother  of  an  infant  illegitimate  child  is  its  natural  guardian, 
and  has  a  right  to  its  custody.  Ex  parte  Ann  Knee,  1  New.  R. 
148;  Wright  v.  Wright,  2  Mass.  109;  The  People  v.  Landt, 
2  Johns.  R.  375.  The  gift  of  the  child  to  the  defendant  by  its 
mother  and  natiu-al  guardian,  as  mentioned  in  the  return,  did 
not  deprive  her  before  her  marriage  with  Griffith,  nor  did  it 
deprive  her  and  her  husband  after  their  marriage,  of  the  right 
to  the  custody  of  the  child  during  its  infancy.  The  plea  to  the 
second  cause  of  detention  is  valid.  The  mother,  being  the 
natural  guardian  of  the  child,  could  not  be  deprived  of  that 
guardianship  by  the  appointment  of  another  guardian,  of  the 
application  for  which  appointment  she  had  no  notice. 

Per  Curiam.    The  judgment  is  affirmed,  with  costs. 
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BROCK  V.  THE  STATE,  EX  REL.  JOHNSON 
85  Ind.  397.— 1882 

Elliott,  J.  The  appellee  insists  that  the  bill  of  exceptions 
does  not  show  that  it  contains  all  the  evidence,  and  that  con- 
sequently no  questions  are  presented  by  this  appeal.  The  bill 
does  not,  it  is  true,  contain  the  usual  formula,  but  it  does  con- 
tain a  statement  clearly  and  unequivocally  showing  that  all 
the  evidence  is  incorporated.  Where  the  bill  of  exceptions 
fully  shows  that  all  the  evidence  given  upon  the  trial  is  set 
forth,  the  precise  form  of  words  used  in  showing  that  fact  is 
not  of  controlling  importance. 

On  the  24th  of  September,  1877,  the  relatrix,  Fanny  Johnson, 
then  Fanny  Dunn,  instituted  proceedings  against  appellant, 
under  the  statute  regulating  proceedings  in  cases  of  bastardy; 
the  justice  before  whom  they  were  instituted  made  the  proper 
order  transferring  the  case  to  the  Circuit  Court;  before  trial  in 
that  court  the  relatrix  and  the  appellant  were  married  and  the 
prosecution  against  the  latter  was  dismissed.  There  is  evi- 
dence tending  to  show  that  the  appellant  married  the  relatrix 
for  the  puipose  of  escaping  from  the  prosecution  against  him, 
and  that  at  the  time  he  married  her  he  intended  to  abandon 
her  and  the  child.  Some  time  after  the  marriage  she  applied 
for  and  obtained  a  decree  of  divorce. 

The  question  for  decision  is,  whether  the  relatrix  can  main- 
tain proceedings  under  the  statute  to  compel  appellant  to  fur- 
nish means  of  support  for  the  child  born  out  of  wedlock.  If 
the  marriage  legitimized  the  child,  then  it  is  quite  clear  that 
the  prosecution  cannot  be  maintained.  If  the  child  was  once 
made  legitimate,  no  subsequent  act  could  take  from  it  this 
character,  and  give  it  that  of  illegitimacy.  The  case,  therefore, 
turns  upon  the  answer  to  the  question,  did  the  marriage  sub- 
sequent to  birth  of  the  child  legitimize  it? 

One  among  the  old  doctrines  of  the  common  law  is  the  rule 
that  children  born  during  wedlock  are  legitimate,  although 
begotten  before  marriage.  Our  cases,  acting  upon  this  rule, 
have,  declared  that  marriage  bars  a  prosecution  for  bastardy 
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in  such  cases.  Moran  v.  State  ex  rel.,  73  Ind.  208;  Doyle  v. 
State  ex  rel.,  61  Ind.  324.  But  the  rule  is  not  decisive  of  this 
case,  for  the  child  of  these  parties  was  born  before  marriage. 

The  civil  law  declares  that  marriage  legitimizes  children 
born  before  marriage.  The  common  law  is  different;  a  subse- 
quent marriage  does  not  legitimize  such  children.  The  bishops 
of  England  pressed  upon  the  House  of  Lords  the  adoption  of 
the  rule  of  the  civil  law,  but,  as  the  old  record  runs:  "And  all 
the  earls  and  barons  with  one  voice  answered  that  they  would 
not  change  the  law  of  the  realm,  which  hitherto  had  been 
used  and  approved."  The  old  chronicler,  in  speaiking  of  this 
decision,  says:  "And  the  which  noble,  courageous  and  heroic 
answer,  all  the  lawyers  do  mightily  approve."  As  the  common 
law  prevails  in  our  state,  we  must  follow  it  unless  we  find  it  in 
conflict  with  some  statute  of  our  own. 

Our  statute  adopts  the  rule  of  the  Roman  law,  sees.  2475 
and  2476,  R.  S.  1881.  Mr.  Schouler  says:  "This  doctrine  of 
the  civil  law  has  found  great  favor  in  the  United  States.  It 
has  prevailed  for  many  years  in  the  states  of  Vermont,  Mary- 
land, Virginia,  Georgia,  Alabama,  Mississippi,  Louisiana, 
Kentucky,  Missouri,  Indiana,  and  Ohio."  Schouler,  Domestic 
Relations,  309. 

It  is  clear  that  the  acknowledgment  by  the  father  made 
the  child  his  heir  apparent,  and  removed  from  it  the  stain  of 
illegitimacy.  It  is  not  important  whether  the  acknowledg- 
ment of  legitimacy  was  made  for  a  good  or  for  an  evil  purpose; 
it  fixed  the  status  of  the  child,  and  that  cannot  be  changed  by 
anything  the  father  or  mother  may  do.  Having  removed  the 
"bar  sinister,"  they  cannot  replace  it. 

The  questioti  here  is,  not  whether  the  relatrix  may  have  some 
cause  of  action  against  the  appellant,  but  whether  she  can 
maintain  a  prosecution  under  the  statute  for  the  maintenance 
of  a  bastard  child.  As  the  child  cannot  be  considered  a  bas- 
tard, it  is  very  clear  that  the  prosecution  must  fail. 

Judgment  reversed.^ 

•  Generally  in  the  United  States  children  are,  by  statute,  legitimated  by 
the  subsequent  marriage  of  their  parents  (7  Corpus  Juris,  951)  or,  in  some 
states,  by  public  acknowledgment  (7  Corpus  Juris,  948).    As  to  recognition 
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Adoption 

STRAHAN,  J.,  IN  FURGESON  v.  JONES 
17  Ore.  204,  213.-1888 

I  THINK  the  findings  show  that  the  attempted  adoption  was 
never  consummated,  because  the  statute  under  which  the 
proceedings  were  had  was  never  complied  with.  The  statute 
requires  the  consent  in  writing  of  the  parents,  unless  they  are 
brought  within  its  exceptions.  Here  only  one  parent  consented, 
and  there  was  no  attempt  made  to  bring  him  within  the  ex- 
ceptions contained  in  the  statute,  and  the  petition  was  not 
served  upon  him.  A  question  closely  akin  to  this  in  principle 
came  before  the  Supreme  Court  of  Iowa,  in  Tyle  v.  Reynolds, 
53  Iowa,  146,  and  the  court  said:  "Therefore,  a  child  by  adop- 
tion cannot  inherit  from  the  parent  by  adoption  unless  the  act 
of  adoption  has  been  done  in  strict  accord  with  the  statute. 
The  statutory  conditions  and  terms  are  that  the  written  instru- 
ment must  be  executed,  signed,  and  acknowledged,  and  filed 
for  record;  when  this  is  done  the  act  is  complete.  If  the  named 
requisites  are  not  done,  then  the  act  is  not  complete,  and  the 
child  cannot  inherit  from  the  parent  by  adoption.  The  filing 
for  record  is  just  as  important  in  a  statutory  sense  as  the  exe- 
cution or  acknowledgment.  One  rnay  be  dispensed  with  as 
well  as  the  other,  for  the  right  depends  solely  upon  the  statute. 
There  is  no  room  for  construction,  unless  we  eliminate  words 
from  the  written  law,  and  this  we  are  not  authorized  to  do." 
Long  V.  Hewitt,  44  Iowa,  262,  and  Keegan  v.  Geraghty,  101 
111.  26,  lay  down,  in  effect,  the  same  principle. 

In  the  state  of  New  Jersey  a  statute  is  in  force  very  similar  to 
ours,  which  came  before  the  prerogative  court  of  that  state  and 
received  a  construction  in  Luppie  v.  Winans,  37  N.  J.  Eq.  245. 
In  that  case  the  court  said :  "The  child  was  under  fourteen  years 

in  one  jurisdiction  of  legitixnacy  acquired  in  another  jurisdiction,  see  Miller 
V.  Miller,  91  N.  Y.  315;  note,  20  Harvard  Law  Review,  400. 

For  the  effect  of  statutes  which  secure  the  legitimacy  of  the  issue  of  void 
or  voidable  marriages,  see  ngte  h,  R,  A,  1916  C,  764. 
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of  age,  and  the  court,  as  appears  by  the  opinion,  construed  the 
statute  as  requiring  no  consent,  either  on  part  of  parent  or 
child,  to  the  adoption  in  such  case,  but  held  that  in  such  cases 
the  statute  confides  the  whole  matter  to  the  discretion  of  the 
Orphans'  Covirt  without  regard  to  the  wishes  of  either  parent  or 
child.  This  construction  is  entirely  inadmissible.  It  would 
make  the  law  liable  to  be  the  instrument  of  the  forcible  transfer 
of  one  man's  child  to  another  person,  in  spite  of  the  parent's 
opposition,  provided  the  court  deems  it  advantageous  for  the 
child  that  the  transfer  be  made.  The  law  expi-essly  gives  to  the 
decree  of  adoption  the  effect  of  severing  absolutely  the  legal  ties 
between  the  parent  and  the  child,  and  putting  an  end  to  their 
reciprocal  relations.  It  declares  that  from  the  date  of  the  de- 
cree, the  rights,  duties,  and  privileges,  and  relations  between 
the  child  and  the  parent,  except  the  right  of  inheritance,  are 
severed,  and  transforms  them  all.  ...  A  just  and,  it 
seems  to  me,  an  obvious  and  necessary  construction,  of  our 
statute  of  adoption  is  that  if  the  child  be  under  fourteen  there 
need  be  no  consent  on  its  part,  but  the  consent  of  the  parent  or 
parents,  if  there  be  any  living,  provided  they  be  known  and  not 
hopelessly  intemperate  or  insane  and  have  not  abandoned  the 
child,  must  be  obtained. "  The  same  view  seems  to  prevail  in 
Pennsylvania  under  the  statute  of  that  state.  The  only  case 
cited  upon  the  argument  from  that  state  is  Booth  v.  Van  Allan, 
7  Phila.  401;  Hurley  v.  O'Sullivan,  137  Mass.  84.  The  court,  in 
passing  upon  the  effect  and  construction  of  the  statute  said: 
"But  there  is  one  other  objection  which  we  think  is  fatal.  The 
act  of  May  4,  1855,  empowers  the  court  to  make  a  decree  of 
adoption  with  the  consent  of  the  parents  or  surviving  parent, 
or  if  there  be  none,  of  the  next  friend  of  an  infant.  The  strict 
legal  signification  of  the  term  'parents'  is  the  lawful  father  and 
mother  of  the  child;  but  it  may  be  questioned  whether  it  does 
not  mean  more  than  this  in  the  act  of  1855, — ^whether  the  words 
ought  not  rather  be  taken  to  mean  those  who  stand  in  the 
relation  of  father  and  mother  to  the  infant.  If  this  be  the 
correct  view,  then  the  proceedings  for  leave  to  adopt  the  infant 
as  hers  are  void  for  want  of  consent  of  parents.  New  Hamp- 
shire has  a  statute  similar  to  ours,  which  came  before  the  Su- 
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preme  Court  of  Massachusetts  in  Foster  v.  'Waterman,  124 
Mass.  592.  A  child  of  persons  resident  in  the  state  of  Massa- 
chusetts had  been  adopted  in  the  state  of  New  Hampshire  and 
the  vaUdity  of  said  adoption  was  the  question  to  be  decided, 
and  the  court  held  that  such  a  statute  is  not  to  be  presumed  to 
extend  to  a  case  in  which  the  domicile  of  those  petitioning  for 
leave  to  adopt  a  child  is  in  another  state;  the  provision  in  the 
statute  of  New  Hampshire,  that  the  decree  may  be  made  in  the 
county  where  the  petitioner  of  the  child  resides,  implies  that  the 
statute  is  intended  to  be  limited  to  cases  in  which  all  the  parties 
have  their  domicile  in  that  state. " 

It  was  claimed,  however,  that  the  adoption  was  complete  as 
to  the  defendant,  and  the  other  persons  who  were,  in  fact, 
parties  to  the  record.  This  construction  was  pressed  upon  the 
Supreme  Court  of  Iowa  in  Shearer  v.  Weaver,  56  Iowa,  and 
rejected,  the  court  saying:  "Our  statute  having  provided 
specifically  the  means  whereby  one  sustaining  no  blood  relation 
to  an  intestate  may  inherit  his  property  the  rights  of  inheritance 
must  be  acquired  in  that  manner,  and  can  be  acquired  in  no 
other  way." 

From  these  citations,  and  the  plain  import  of  the  statute  it- 
self, it  is  manifest  that  the  attempted  adoption  of  the  plaintiEf 
by  Jones  and  wife  was  never  consummated,  and  that  the 
plaintiff  never  acquired  any  rights  to  inherit  Jones'  property  by 
reason  of  the  facts  foimd  by  the  court. 

The  proceedings  were  fatally  defective  because  the  father  of 
the  child  did  not  consent  to  the  adoption,  nor  was  any  notice  of 
the  application  for  such  adoption  served  upon  him,  nor  did  he 
appear;  and  being  a  non-resident  of  the  state,  I  am  inclined  to 
the  opinion  the  statute  did  not  apply  to  him.  However  that 
may  be,  the  proceedings  were  fatally  defective  on  the  other 
groimds.^ 

^Accord,  that  the  requirements  of  an  adoption  statute  must  be  strictly 
complied  with.    In  re  Thome,  155  N.  Y.  140. 

For  a  brief  statement  of  the  comparative  law  in  regard  to  adoption  in 
various  countries,  see  4  Cornell  Law  Quarterly,  203-205. 
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HUMPHRIES  V.  DAVIS 
100  Ind.  274.— 1884 

Elliott,  J.  Isaac  Davis  and  his  wife,  Jessie  Davis,  adopted, 
as  their  child,  Emily  Davis,  the  natural  child  of  Elizabeth 
Davis,  now  Elizabeth  Krug.  About  a  year  after  the  adoption 
of  the  child,  Mrs.  Jessie  Davis  died,  leaving  as  her  only  heirs  her 
husband  and  her  adopted  daughter,  and  within  a  year  the 
adopted  daughter  also  died.  The  natural  mother  claims  two- 
thirds  of  the  land  which  her  child  inherited  from  Mrs.  Jessie 
Davis,  and  conveyed  part  of  it  to  the  appellant.  This  claim 
the  surviving  husband  resists,  and  the  question  is,  WTio  shall 
have  the  land,  the  surviving  husband  or  the  natural  mother? 
We  deem  it  one  of  the  important  factors  id  this  legal  problem 
that  the  land  vested  in  the  child  solely  by  virtue  of  its  legal 
relationship  to  Mrs.  Davis,  and  not  by  virtue  of  its  natural  rela- 
tionship to  any  one.  The  title  vested  in  the  adopted  child  by 
force  of  law,  and  not  because  of  any  inheritable  right  springing 
from  a  natural  kinship. 

In  the  case  of  Davis  v.  Krug,  95  Ind.  1,  this  element  was  con- 
sidered one  of  importance,  and  it  was  held  that  property  de- 
rived by  the  child  from  one  of  the  persons  by  whom  it  had  been 
adopted  went  to  its  other  parent  by  adoption,  rather  than  to  its 
natural  mother.  We  limit  our  decision  in  this  instance,  as  it  was 
limited  in  the  former  case,  to  the  property  derived  from  one  of 
the  adopting  parents  by  inheritance,  and  confine  it  to  the  ques- 
tion of  the  rights  of  the  natural  mother  as  against  the  surviving 
parent  of  the  deceased  child,  who  became  such  by  law,  and  not 
by  nature;  but,  in  thus  limiting  our  decision,  we  do  not  mean  to 
intimate  that  if  the  property  came  to  the  adopted  child  other- 
wise than  by  inheritance  from  kinsmen  of  its  own  blood,  the 
adoptive  parents  would  not  inherit  to  the  exclusion  of  the 
natural  mother.  The  case  to  which  we  have  referred  is  decisive 
of  this  controversy,  but  as  it  has  been  vigorously  assailed,  we 
have,  at  the  earnest  solicitation  of  coimsel,  again  examined  the 
question. 
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The  equity  of  the  case  is  with  the  surviving  husband  and 
against  the  natural  mother  who  gave  up  her  child,  sundering  all 
maternal  ties,  and  suffering  a  stranger  to  take  a  mother's  place. 
The  husband,  who  enabled  his  wife  to  acquire  or  preserve  her 
property,  has  infinitely  stronger  claims  than  the  natural  mother, 
who  cast  aside  her  child.  Rules  of  law  are  intended  to  secure 
justice,  and  justice  requires  that  the  husband  who  has  main- 
tained the  wife  should  be  preferred  to  the  mother  of  the  child 
which  was  the  child  of  his  wife  only  by  adoption.  Equity  is 
natural  justice,  and  natural  affection  and  natural  right  make  a 
strong  equity  in  the  husband's  favor.  Suppose  that  the  claim 
were  lu-ged  by  a  surviving  wife,  instead  of  the  husband,  in  such 
a  case  as  this,  would  it  then  be  doubted  that  the  wife,  whose 
joint  labor  and  care  had  aided  in  accumulating  the  property, 
should  be  preferred  to  the  natural  mother  who  was\a  stranger, 
both  in  blood  and  in  law,  to  the  person  who  was  the  soiu*ce  of 
title?  Must  the  wife  be  put  off  with  a  paltry  share  to  make 
room  for  a  stranger  who  has  no  claim  upon  the  bounty  of  the 
husband,  nor,  of  right,  any  place  in  the  husband's  affections? 
The  principle  which  rules  in  the  one  case  must  govern  in  the 
other.  We  have  shown  .the  equity  of  the  case  for  the  reason 
that  equity  has  a  potent  influence  in  the  construction  of  stat- 
utes. Courts  always  endeavor  to  so  construe  a  statute  as  to 
make  it  an  instrument  of  justice.  As  Hobart,  C.  J.,  long  ago 
said,  "equitj"^  must  necessarily  take  place  in  the  exposition  of 
statutes."  Courts  can  neither  wrest  words  from  their  plain 
meaning,  nor  violate  the  spirit  of  a  statute  upon  their  own 
notions  of  natm-al  justice;  but,  where  the  statute  is  general  in  its 
terms,  and'not  clear  and  definite  in  its  letter  and  scope,  coiu-ts 
may  give  it  such  a  construction  as  will  make  its  operation  just 
and  beneficial.  To  aver  the  contrary  would  be  to  assume  that 
the  legislature  did  not  intend  to  make  a  just  law.  There  is 
nothing  in  the  statute  before  us  requiring  us  to  declare  that  the 
rights  of  a  surviving  husband  shall  yield  to  the  rights  of  the 
natur3,l  mother  of  the  child  which  he  had  joined  with  his  wife  in 
adopting.  When  the  statute  is  read  by  the  light  of  the  civil  law 
from  which  its  principles  are  borrowed,  and  is  considered  in 
connection  with  the  general  principles  of  the  law  of  descent 
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and  the  statutes  upon  that  subject,  it  becomes  clear  that  its 
construction  must  be  that  which  natural  justice  requires. 

The  common  law  made  no  provisions  for  the  adoption  of 
children,  and  we  can  get  no  light  from  that  source.  Krug  v. 
Davis,  87  Ind.  590;  Ross  v.  Ross,  129  Mass.  243;  s.  c,  37  Am. 
R.  321.  The  Roman  law  made  provision  for  adopting  children, 
and  the  provisions  of  that  law,  as  revised  and  changed  by 
Justinian,  formed  a  complete  system.  Sandar's  Justinian,  103, 
105,  109.  The  adopted  child  was,  as  that  law  declared,  "as- 
similated, in  many  points,  to  a  son  born  in  lawful  matrimony. " 
That  law  preserved  to  the  child  all  the  family  rights  resulting 
from  his  birth,  and  secured  to  him  all  the  family  rights  produced 
by  the  adoption.  Sandar's,  Justinian,  105.  The  Supreme 
Court  of  Louisiana,  in  discussing  this  subject,  says:  "And  the 
effect  was  such  that  the  person  adopted  stood  not  only  himself 
in  relation  of  child  to  him  adopting,  but  his  children  became  the 
grandchildren  of  such  person."  At  another  place  the  court 
said:  "Now,  when  in  an  enabling  or  permissive  statute,  the 
legislature  has  used  a  word  so  familiar  in  its  ordinary  accepta- 
tion, and  so  well  known  in  the  sources  of  our  law,  does  it  become 
the  judiciary  to  say  that  it  has  not  such  meaning,  because  the 
law-giver  has  not  himself  expressly  defined  the  sense  in  which 
he  intended  the  word  should  be  taken?"  It  is  also  said:  "The 
law-giver  ought  not  to  be  supposed  ignorant  of  this  state  of 
things,  or  to  use  a  term  in  a  more  restricted  sense  than  it  was 
formerly  known  to  our  laws."  Vidal  v.  Commagere,  13  La. 
Ann.  516.  It  is  true  that  the  remarks  of  the  court  apply  with 
rather  more  force  to  a  state  which  has  adopted  the  civil  law 
than  to  one  where  the  common  law  prevails,  but  they,  never- 
theless, declare  a  general  principle  which  has  a  place  in  all 
enlightened  systems  of  jiu-isprudence,  for  it  is  established  law 
that  where  a  rule  is  borrowed  from  another  body  of  laws,  courts 
will  look  to  the  source  from  which  it  emanated  to  ascertain  its 
effect  and  force.  City  of  Valparaiso  v.  Gardner,  97  Ind.  1.  If, 
as  the  civil  law  so  fully  provided,  a  child  of  the  adoptive  son 
stood  in  the  relation  of  grandchild  to  the  adoptive  father,  then 
the  son  himself  must  stand  as  the  child  of  that  father.  The 
statute  of  Massachusetts  makes  some  exceptions  as  to  the 
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child's  status,  and  it  was  held  that  the  adoptive  child  as  to 
property  of  the  adoptive  father  stood  as  a  natural  child,  save  in 
so  far  as  the  exceptions  declared  otherwise,  the  court  saying: 
"The  adopted  child,  in  this  case,  therefore,  in  construing  her 
father's  settlement,  must  be  regarded  in  the  light  of  a  child  born 
in  lawful  wedlock,  unless  the  property  disposed  of  by  the  settle- 
ment falls  within  one  of  the  exceptions. "  Sewall  v.  Roberts,  1 15 
Mass.  262. 

In  Ross  V.  Ross,  supra,  it  was  said,  in  reviewing  the  cases  of 
Schafer  v.  Eneu,  54  Pa.  St.  304,  and  Commonwealth  v.  Nan- 
crede,  32  Pa.  St.  389,  "But  the  opinion  in  each  of  those  cases 
clearly  recognizes,  what,  indeed,  is  expressly  enacted  in  the 
statute,  that,  as  between  the  adopted  child  and  the  adopting 
father,  the  child  has  all  the  rights  and  duties  of  a  child,  and  the 
capacity  to  inherit  as  such."  Elsewhere  in  the  opinion  from 
which  we  have  quoted  it  is  said:  "It  is  the  rights,  duties  and 
capacities,  arising  from  the  event  which  creates  a  particular 
status,  that  constitute  the  status  itself  and  afford  the  best 
definition  of  it. "  It  is  true  that  the  law  caimot  do  the  work  of 
natiu-e  and  create  one  a  child  who  by  nature  is  a  stranger,  but 
it  may  fix  the  legal  status  of  the  child.  While,  therefore,  the 
Pennsylvania  court  is  right  in  sajang  that  the  law  cannot  make 
the  child  a  natural  one,  the  conclusion  that  the  status  of  the 
.  adoptive  child  to  the  adoptive  father  may  not  be  fixed  by  law 
does  not  follow  by  any  means.  The  law  may  declare  the  status, 
and  from  the  status  courts  must  determine  the  correlative  rights 
of  parent  and  child  thus  created.  One  of  the  acutest  of  legal 
minds  and  clearest  of  writers  says:  "There  are  certain  rights 
and  duties,  with  certain  capacities  and  incapacities  to  take 
rights  and  incur  duties,  by  which  persons,  as  subjects  of  law, 
are  variously  determined  to  certain  classes.  The  rights,  duties, 
capacities,  or  incapacities,  which  determine  a  given  person  to 
any  of  these  classes,  constitute  a  condition  or  status  which  the 
person  occupies,  or  with  which  the  person  is  iavested."  1 
Austin,  Juris.  41. 

In  Burrage  v.  Briggs,  120  Mass.  103,  this  doctrine  was  carried 
very  far,  for  it  was  there  held  that  the  status  of  the  adoptive 
child  was  such  that  it  would  take  as  a  child  under  a  residuary 


470  PARENT   AND   CHILD 

clause  of  the  adoptive  father's  will,  where  the  specific  legacy 
had  lapsed.  It  was  decided  in  Lunay  v.  Vantyne,  40  Vt.  503, 
that  as  to  the  right  to  recover  for  services  there  was  no  differ- 
ence between  an  adoptive  and  a  natural  child. 

In  the  case  of  Barnes  v.  Allen,  25  Ind.  222,  it  was  held  that  the 
adoptive  child  was  the  heir  of  the  adoptive  father  in  the  degree 
of  a  child,  and  was  entitled  to  inherit  from  him  all  the  estate  of 
which  he  could  deprive  his  wife.  This  is  impliedly  an  assertion 
that  as  to  the  adoptive  parent  the  status  of  the  adoptive  child 
is,  for  the  purpose  of  inheriting  from  the  father,  that  of  a  nat- 
ural child.  The  court,  in  Isenhour  v.  Isenhour,  52  Ind.  328, 
said:  "The  law  can  endow  an  adoptive  child  with  all  the  rights 
in  property  of  a  natural  child,  but  it  has  not  the  power  to  make 
him  the  natural  child  of  any  woman  but  his  natural  mother. " 
It  was  also  said,  in  speaking  of  the  adoption  by  the  husband, 
instead  of  by  both  the  husband  and  wife,  that  "If  he  had  been 
adopted  by  both,  perhaps  he  might  have  been  held  as  a  child 
'by  a  previous  wife,'  within  the  proviso  in  sec.  24  of  the  act 
regulating  descents. "  The  cases  of  Krug  v.  Davis,  supra,  and 
Davis  V.  Krug,  supra,  very  explicitly  affirm  that  as  to  the  adop- 
tive parents  and  their  property,  the  status  of  the  person  adopted 
is  that  of  a  natural  child. 

In  a  recent  text-book  it  is  said :  "And  the  rights  of  the  parent 
by  adoption  are  treated  substantially  as  those  of  a  natural 
parent."  2  Schouler,  Dom.  Rel.,  sec.  232.  This  author  thus 
interprets  ova  case  of  Bamhizel  v.  Ferrell,  47  Ind.  335:  "An 
adopted  child  usually  inherits  from  the  adopting  parent,  and 
vice  versa;  but  otherwise  as  to  collateral  kindred."  Schouler, 
Dom.  Rel.,  sec.  232,  n. 

In  the  case  referred  to,  the  coiu-t  correctly  laid  down  the 
law  as  to  the  status  of  the  child,  but,  misled  by  confusing  a 
natural  relation  with  a  legal  status,  was  carried  to  an  errone- 
ous conclusion.  The  failm-e  to  give  just  importance  to  the 
difference  between  a  legal  status  and  a  natural  relation  is  the 
error  that  invalidates  the  reasoning  in  that  case,  for  the  court 
there  affirmed  the  existence  of  the  status,  but  stripped  it  of  the 
incidents  inseparably  annexed  to  it,  and  this  was  a  plain  viola- 
tion of  the  logical  principle  that  when  properties  necessarily 


ADOPTION  471 

inhere  in  the  thing,  they  cannot  be  separated  from  it.  Having 
aflirmed  the  existence  of  the  legal  status,  the  properties  in- 
separably connected  with  it  should  also  have  been  affirmed  as 
governing  facts  in  the  case.  That  we  are  right  in  our  view  is 
evidenced  by  the  summing  up  of  the  result  of  the  reasoning  in 
that  case.  "In  such  case,"  said  the  court,  in  speaking  of  the 
adoption  by  the  father  only,  "the  child  naight  inherit  from 
the  adopted  father,  but  not  from  his  wife.  He  would  have  an 
adopted  father,  but  not  an  adopted  mother.  He  would  have 
no  right  as  her  child."  This,  surely,  is  a  full  recognition  of  the 
status  of  the  adopted  child,  and,  if  it  be,  then  the  correlative 
relation  of  father  must  also  exist.  What  was  decided  in  Hole 
V.  Robbins,  53  Wis.  514,  is  shown  in  the  concluding  statement 
of  the  opinion,  which  reads  thus:  "In  the  case  at  bar,  the  prop- 
erty which  is  claimed  by  the  adopted  parents  came  to  the 
child  from  the  natural  parents,  and  justice  would  seem  to  de- 
mand that  it  should  descend  to  them  or  their  kindred  upon  his 
death;  and  there  being  nothing  in  the  statutes  concerning  the 
adoption  of  children  which  clearly  indicates  an  intention  on  the 
part  of  the  legislature  to  change  the  order  of  descent  from  the 
adopted  child,  we  must,  upon  authority  and  principle,  hold 
that  the  property  descends  according  to  the  general  law  regu- 
lating the  descent  of  real  estate."  It  will  be  readily  perceived 
that  the  decision  -from  which  we  have  quoted  cannot  be  au- 
thority to  prove  that  the  natural  heirs  shall  take,  to  the  ex- 
clusion of  a  surviving  adoptive  parent,  property  which  the 
child  acquired  solely  by  virtue  of  his  legal  status,  or  that  the 
status  of  the  adoptive  child  is  not,  as  to  all  legal  incidents,  the 
same  as  that  of  a  natural  child. 

The  point  of  decision  in  Wagner  v.  Vamer,  50  Iowa,  532,  is, 
that  where  a  father  adopted  two  children  of  his  daughter,  and 
afterwards  died,  leaving  no  will,  the  children  so  adopted  in- 
herited from  him  as  his  own  children,  and  inherited,  also,  the 
share  of  their  deceased  mother.  The  court  said:  "By  the  act 
of  adoption  these  children  became  in  a  legal  sense  the  children 
of  John  Bimier."  This  is  an  exphcit  declaration  of  the  legal 
status  created  "by  the  event"  of  adoption. 

In  Keegan  v.  Geraghty,  101  111.  26,  the  court  held  that  the 
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adoptive  child  could  only  inherit  from  the  adoptive  parents, 
and  could  not  inherit  from  the  lineal  or  collateral  heirs  of  the 
parents,  and  this  ruling,  it  is  clear,  does  not  controvert  the 
proposition  that  the  status  is  the  correlative  one  of  parent  and 
child.  The  case  of  Reinders  v.  Koppelman,  68  Mo.  482,'  de- 
cides that  the  status  of  parent  and  child  exists,  but  that  the 
right  of  inheritance  is,  by  force  of  the  statute,  vested  only  in 
the  child,  thus  narrowing  the  whole  question  to  the  one  statute. 

The  authorities  we  have  discussed  unite  in  affirming  that 
the  status  of  an  adoptive  child  for  all  legal  purposes,  and  as 
to  the  property  inherited  from  an  adoptive  parent,  is  that  of 
a  natiu-al  child.  This  supplies  a  premise  which  guarantees  the 
conclusion  that  the  adoptive  father  must  inherit  from  it  prop- 
erty which  came  to  it  from  his  wife  and  the  child's  adoptive 
mother.  It  is,  indeed,  the  only  logical  conclusion  deducible 
from  the  premise  granted.  If  there  is  a  child,  there  must  be 
a  parent.  The  status  of  child  necessarily  imports  that  of  par- 
ent. From  this  conclusion  there  is  no  escape  unless  logic  is 
defied  or  disregarded.  Parent  and  child  are  correlative  terms; 
the  one  relation  implies  the  other.  It  is  logically  impossible 
to  conceive  the  relation  of  child  without  in  the  same  concep- 
tion implying  that  of  parent.  To  affirm  that  there  is  a  child 
is  to  affirm,  upon  axiomatic  principles,  that  there  is  a  parent, 
for  one  correlate  impUes  the  existence  of  that  of  which  it  is  the 
correlative.  The  logicians  thus  state  this  logical  principle: 
"Where  the  terms  are  correlative  in  the  same  subject,  if  one  is 
predicated  of  the  subject  the  other  must  be  also."  If,  then,  we 
predicate  of  the  subject,  property  inherited  from  an  adoptive 
mother,  the  status  child,  we  must  predicate  of  the  same  sub- 
ject the  correlative  status,  father. 

It  is,  as  we  have  seen,  the  legal  status  of  the  person  respect- 
ing the  subject  that  determines  his  legal  rights.  To  again 
quote  from  Austin:  "The  law  of  persons  is  the  law  of  status 
or  conditions.  .  .  .  The  rights  and  duties,  capacities  and 
incapacities  which  constitute  a  status  or  condition,  are  com- 
monly considerable  in  niunber  and  various  in  kind.     .     .     . 

'  This  case  is  discussed  in  Reinders  v.  Koppelman,  94  Mo.  338. 


ADOPTION  473 

Such  are  the  rights  and  duties,  capacities  and  incapacities  of 
husband  and  wife,  parent  and  child,  guardian  and  ward."  2 
Austin,  Juris.  709,  711.  As  the  status  of  the  surviving  husband 
and  adoptive  father  is  that  of  father,  his  interest  in  the  land 
which  the  deceased  child  held  in  virtue  of  the  rights  vested  in 
it  by  the  adoption  is  that  of  a  father,  since  it  is  of  that  prop- 
erty, as  the  subject,  that  the  status  of  parent  and  child  is 
predicated.  This  is  a  just  as  well  as  a  logical  result.  It  is  not 
to  be  presumed  that  the  legislature  meant  to  violate  logical 
rules  by  creating  the  legal  relation  of  child  without  the  corre- 
sponding one  of  parent,  nor  that  they  meant  to  thrust  out  the 
surviving  husband  and  father  for  the  benefit  of  a  person  that 
was  a  stranger  to  the  ancestor  who  was  the  source  of  title. 

Not  only  is  the  conclusion  which  we  have  stated  that  to 
which  the  cold  rules  of  logic  and  the  benign  ones  of  natural 
equity  lead,  but  it  is  also  the  conclusions  to  which  the  general 
principles  both  of  the  American  law  and  the  Roman  law  lead. 
It  is  a  principle  of  both  systems  of  jurisprudence,  that  in  case 
of  failure  of  descendants  capable  of  taking,  the  inheritance 
shall  go  back  to  the  kinsmen  of  the  blood  from  which  it  came. 
Our  statute  fuUy  recognizes  this  general  principle,  for  it  pro- 
vides that  when  the  inheritance  comes  from  the  paternal  line, 
it  shall  go  back  to  the  kinsmen  of  that  blood,  but  when  the 
inheritance  comes  from  the  maternal  Une,  it  shall  go  back  to 
the  kinsmen  of  the  mother's  side.  R.  S.  1881,  sec.  2471.  In 
analogy  to  this  general  principle,  it  should  be  held  that  one 
connected  by  so  close  a  relationship  as  that  of  husband  should 
be  preferred  to  a  person  who  bore  no  relationship  whatever  to- 
the  ancestor.  It  must  be  presiuned  that  the  legislature  meant 
the  statute  for  adoption  of  children  to  confer  rights  consistent 
with  the  general  poUcy  of  the  law,  and  not  to^roduce  discord 
by  breaking  the  unity  of  the  general  system.  To  produce  uni- 
formity and  harmony,  it  must  be  held,  as  we  now  hold,  that 
the  death  of  the  adoptive  child  casts  the  inheritance  which 
came  to  him  through  the  joint  adoption,  back  to  his  adoptive 
father,  and  not  upon  the  natural  mother,  who  was  an  utter 
stranger  to  the  person  from  which  the  title  flowed.  It  may  be 
that  this  would  require  that  what  the  adoptive  child  inherits 
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from  its  natural  kinsmen  shall  go  back  to  them,  but,  if  so,  it 
is  a  good  result,  for  this  is  no  more  than  just.  This  was  the 
civil  law,  and  the  principle  is  declared  and  enforced  in  two  of 
the  cases  cited.  The  rule  which  we  adopt  does  not  cut  off  the 
adoptive  child  from  inheriting  from  its  natural  relatives.  It 
may  inherit  from  them  and  from  its  adoptive  parents.  This 
was  the  rule  of  the  civil  law.  Sandar's  Justinian,  105.  The 
principle  is  declared  in  Wagner  v.  Varner,  supra,  where  it  was 
said:  "Because  of  the  adoption  the  child  acquires  certain  ad- 
ditional rights,  but  there  is  nothing  in  the  act  of  adoption 
which  in  and  of  itself  takes  away  other  existing  rights,  or  such 
as  may  subsequently  accrue."  The  reason  which  supports 
this  rule  does  not  apply  to  the  mother.  She,  in  legal  effect, 
severs  all  legal  rights  to  the  property  which  the  child  may  ac- 
quire by  virtue  of  its  status  to  the  adoptive  parents,  for,  as  to» 
that  property,  she  permits  the  correlative  relation  of  parent 
and  child  to  exist  between  the  child  and  the  adoptive  parents. 
It  does  her  no  injustice  to  leave  her  with  her  right  to  such  prop- 
erty as  her  child  may  acquire  otherwise  than  through  the 
adoptive  parents,  but  it  would  do  great  injustice  to  permit  her 
to  secure  the  property  acquired  by  her  child  in  virtue  of  both 
its  natural  and  adoptive  rights. 

If  it  be  the  law  that  an  adoptive  parent  cannot  inherit  from 
the  child  of  his  adoption  in  such  a  case  as  this,  then  most  harsh 
and  unjust  consequences  will  result  from  the  law.  We  sug- 
gest one  instance  where  this  would  be  the  result:  A  child  is 
adopted  by  a  husband  and  wife,  the  wife  dies  the  owner  of 
$100,000  of  real  estate,  then  the  child  dies,  without  a  natural 
kinsman,  near  or  remote,  and  the  result  (if  the  law  be  that  the 
adoptive  father  cannot  inherit)  is  that  two-thirds  of  the  land 
escheats  to  the  state.  We  have  put  this  case  because  it  is  not 
an  improbable  one,  for  many  children  who  are  adopted  into 
famiUes  are  waifs  whose  parents  and  kinsmen  are  unknown. 
We  are  not  willing  to  declare  a  rule  that  will  lead  to  such  results. 

The  Supreme  Court  of  Missouri  recognize  and  lament  the 
injustice  of  the  rule  which  it  adopts,  for  we  find  in  the  opinion 
this  language:  "It  may  seem  great  injustice  that  the  property 
derived  from  one  source  should  go  in  a  channel  never  contem- 
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plated  by  the  donor."  In  speaking  of  the  rule  of  the  Code 
Napoleon  and  of  the  civil  law,  that  the  property  which  came 
to  the  child  from  its  natural  kinsmen  shall  go  back  to  them,  and 
that  when  the  estate  came  from  the  adoptive  parents,  it  should 
go  back  to  these  parents,  the  court  said:  "Such  a  provision 
commends  itself  to  our  sense  of  justice,  but  it  is  not  in  our 
statute.  What  changes,  if  any,  were  intended  to  be  made  in 
our  statute  of  descents  in  connection  with  this  law  of  adoption 
is  a  mere  matter  of  conjecture,  and  we  have  no  authority  to  de- 
part from  the  rules  of  descent  established  in  the  general  statute 
on  that  subject."  We  concur  with  that  learned  coiu't  in  its 
denunciation  of  the  rule  it  adopts,  but  we  cannot  think  that 
it  was  necessary  to  adopt  it.  We  are  convinced  that  the  court, 
in  Barnhizel  v.  Ferrell,  supra,  and  in  the  case  from  which  we 
have  quoted,  took  entirely  too  narrow  a  survey  of  the  question. 
A  statute  is  not  to  be  construed  as  if  it  stood  solitary  and 
alone,  complete  and  perfect  in  itself,  and  isolated  from  all  other 
laws.  It  is  not  to  be  expected  that  a  statute  which  takes  its 
place  in  a  general  system  of  jurisprudence  shall  be  so  perfect 
as  to  require  no  support  from  the  rules  and  statutes  of  the 
system  of  which  it  becomes  a  part,  or  so  clear  in  all  its  terms  as 
to  furnish  in  itself  all  the  light  needed  for  its  construction. 
It  is  proper  to  look  to  other  statutes,  to  the  rules  of  the  com- 
mon law,  to  the  sources  from  which  the  statute  was  derived, 
to  the  general  principles  of  equity,  to  the  object  of  the  statute, 
and  to  the  condition  of  affairs  existing  when  the  statute  was 
adopted.  Taylor  v.  Board,  etc.,  67  Ind.  383;  State  ex  rel.  v. 
Swope,  7  Ind.  91;  Prather  v.  Jeffersonville,  etc.,  R.  R.  Co.,  52 
Ind.  16;  AUison  v.  Hubbell,  17  Ind.  559;  Aurora,  etc.,  R.  R. 
Co.  V.  City  of  Lawrenceburgh,  56  Ind.  80;  Hedrick  v.  Kramer, 
43  Ind.  362.  As  it  was  said  in  Aurora,  etc.,  R.  R.  Co.  v.  City 
of  Lawrenceburgh,  supra,  "Construction  has  ever  been  a 
potent  agency  in  harmonizing  the  operation  of  statutes  with 
equity  and  justice."  Statutes  are  to  be  so  construed  as  to 
make  the  law  one  uniform  system,  not  a  collection  of  diverse 
and  disjointed  fragments.  When  this  principle  of  construc- 
tion is  adopted,  "an  enactment  of  to-day  has  the  benefit  of 
ju(dicial  renderings  extending  back  through  centuries  of  past 
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litigation."  Bishop,  Written  Laws,  sec.  242b.  "A  statute," 
says  the  author  just  referred  to  "must  be  construed  equally 
by  itself  and  by  the  rest  of  the  law.  The  mind  of  the  inter- 
preter, if  narrow,  will  stvimble."  "The  completed  doctrine, 
resulting  from  a  bringing  together  of  its  parts,  is,  that  all  laws, 
written  and  unwritten;  of  whatever  sorts  and  at  whatever 
different  dates  established,  are  to  be  construed  together, 
contracting,  expanding,  limiting,  and  extending  one  another 
into  one  system  of  jm-isprudence,  as  nearly  harmonious  and 
rounded  as  it  can  be  made  without  violating  unyielding  written 
or  imwritten  terms."  Bishop,  Written  Laws,  sees.  113a,  86. 
Judgment  affirmed.* 

1  Contra,  Fisher  v.  Browning,  107  Miss.  729:  "We  cannot  subscribe  to  the 
doctrine  that  an  adoptive  parent  inherits  from  an  adopted  child  to  the  ex- 
clusion of  its  blood  relatives.  We  think  that  the  property  inherited  by  an 
adopted  child  goes  to  the  child  in  fee  simple,  and  upon  its  death  the  prop- 
erty descends  according  to  the  law  of  descent  and  distribution  of  this  state, 
which  would  be  to  its  blood  relatives.  We  ar^  referred  by  counsel  to  the  case 
of  Humphries  v.  Davis,  100  Ind.  274,  50  Am.  Rep.  788,  decided  by  Judge 
Elliott,  in  which  Judge  Elliott  holds  that  the  adoptive  parent  inherits  from 
an  adopted  child  to  the  exclusion  of  the  natural  mother  or  blood  relatives. 
The  law  on  adoption  of  children  is  in  derogation  of  the  common  law,  and 
unless  the  statute  of  the  state  provides  for  descent  and  distribution  from 
an  adopted  child  to  go  to  the  adoptive  relatives  in  preference  to  the  natural 
relatives,  we  are  of  the  opinion  that  the  natural  relatives  or  blood  kin  in- 
herit in  preference  to  the  adoptive  kin.  The  opinion  in  Humphries  v.  Davis 
follows  the  civil  law.  The  civil  law  was  pressed  on  this  court  by  cpunsel  in 
Beaver  v.  Crump,  76  Miss.  34,  and  this  court  refused  to  follow  the  civil 
law  and  adopt  the  views  adopted  by  Judge  ElUott  in  Humphries  v.  Davis." 
And  see  note,  13  Michigan  Law  Review,  153. 

Adopted  Child  as  "Heih."  In  Reinders  v.  Koppelman,  94  Mo.  338,  344, 
where  an  adopted  child  claimed  under  a  will  which  devised  property  to  "the 
nearest  and  lawful  heirs  of  mine,"  Justice  Brace  said:  "The  status  or  relation 
of  an  adopted  heir  is  a  lawful  one,  since  the  law  sanctions  and  provides  a 
method  for  its  creation;  but  the  relation  is  not  the  creature  of  the  law,  but 
of  the  deed  of  adoption.  A  child  by  adoption  is,  in  a  limited  sense,  made  an 
heir,  not  by  the  law,  but  by  the  contract  evidenced  by  deed.  'Adopted  heir,' 
or  'heir  by  adoption,'  would  be  appropriately  descriptive  of  such  relation; 
contra^distinguished  from  such  an  heir  are  those  upon  whom  the  law  casts 
descent,  who  are  constituted  heirs  by  law.  These  are  appropriately  de- 
scribed as  heirs-at-law  or  heirs  by  the  law.    .    .    .    The  relation  of  an  heir 
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OWEN,  J.,  IN  FISHER  v.  BROWNING 
107  Miss.  729.— 1914 

There  are  very  many  respectable  authorities  holding  that 
adoption  in  one  state  confers  no  right  of  inheritance  to  lands  in 
another  state,  and  that  inasmuch  as  adoption  was  unknown  to 
the  common  law,  and  it  being  purely  a  statutory  right  those 
statutes  have  no  extraterritorial  effect.  See  Smith  v.  Derrs, 
Adm'rs,  34  Pa.  126;  Doe  v.  Varnell,  6  Varn  &  C.  438,  6  Bing. 
N.  C.  385;  Linger  v.  Linger,  45  Ala.  410;  Barnum  v.  Barmma, 
42  Md.  307;  Beauchamp  v.  Bertig,  90  Ark.  351;  Brown  v.  Fin- 
ley,  167  Ala.  424;  Shearer  v.  Weaver,  56  Iowa,  578. 

We  recognize  that  the  weight  of  authority  and  the  trend  of 
modem  decisions  is  to  the  effect  that  every  other  state  will 
recognize  the  status  of  the  state  creating  it,  and  will  give  effect 
to  it  just  as  if  that  status  were  created  under  the  law  of  the  state 
where  it  is  invoked,  but  provided,  always,  that  the  status  and 
the  rights  flowing  from  it  are  created  by  the  laws  of  the  state 
which  are  in  harmony  with  and  consistent  with  the  laws  and 
public  policy  of  the  state  where  it  is  invoked,  and  that  therefore 
Mississippi  will  recognize  the  status  of  the  child,  created  in 
Kentucky,  as  the  adopted  child  of  Church  W.  Rule,  and  will 
enforce  all  the  rights  of  the  child  in  that  situation  here,  pro- 
vided the  rights  flowing  from  that  adoption  in  Kentucky  and 
the  laws  of  that  state  on  the  subject  are  not  inconsistent  with  or 
opposed  to  the  laws  or  public  policy  of  this  state  on  the  same 
subject.  .  .  .  We  do  not  believe,  however,  that  this  child 
was  capacitated  by  the  adoption  in  K6ntucky  to  inherit  lands 
in  Mississippi,  because  the  laws  of  Kentucky  are  inconsistent 
with  and  antagonistic  to  our  Constitution  and  laws  on  the  same 
subject,  and  to  the  public  policy  of  Mississippi  on  that  sub- 
ject, as  such  pubhc  policy  is  found  in  our  statutes  and  Con- 
by  adoption  is  an  exceptional  and  unusual  one,  and  does  not  come  within 
the  ordinary  and  usual  meaning  of  the  words,  'lawful  heirs,'  and  those 
words  ought  not  be  held,  ex  vi  termini,  to  include  an  adopted  heir."  Contra, 
Butterfield  v.  Sawyer,  187  111.  598. 


478  PARENT  AND   CHILD 

stitution,  and  for  that  reason  we  do  not  believe  that  Mississippi 
is  bound  to  recognize  this  adoption  by  contract,  as  it  was  made 
in  Kentucky,  to  be  valid  and  binding  in  Mississippi  as  to  confer 
upon  the  child  the  capacity  to  inherit  lands  in  Mississippi.  Its 
status  as  an  adopted  child  of  Mr.  and  Mrs.  Rule  may  be 
recognized  here  without  recognizing  its  capacity  to  inherit 
lands,  which  is  a  wholly  different  thing.' 

Step-Children 

FRETO  V.  BROWN 
4  Mass.  675.— 1808 

Paesons,  C.  J.  The  action  is  assumpsit  by  Freto,  a  minor, 
who  was  fifteen  years  old  in  1805,  to  recover  of  Brown  his  earn- 
ings in  Brown's  service  during  that  year. 

The  parties  have  agreed  on  a  case,  in  which  it  is  stated  that 
the  plaintiff's  father  is  dead,  and  his  mother  married  to  Robert 
Pierce;  that  during  the  year  1805,  the  plaintiff  lived  in  the 
family  of  his  father-in-law,  and  was  maintained  by  him;  but 
was  a  fisherman  in  the  defendant's  fishing  schooner  for  the 
season,  in  which  he  earned  the  money  demanded  in  this  action, 
exclusive  of  the  advances  made  for  his  use  by  the  defendant, 
which  are  deducted.  The  balance  is  $71.87,  which  Pierce,  the 
father-in-law,  also  claims. 

The  father-in-law  is  not  obUged  to  maintain  the  plaintiff,  and 
consequently  is  not  entitled  to  his  earnings.  While  the  plaintiff 
Hved  in  his  family,  and  was  maintained  by  him,  he  must  be 
considered  a  servant  de  facto  as  to  strangers,  who  cannot  ques- 

1  See  also  note,  22  Harvard  Law  Review,  372,  upon  extra/-territorial 
effect  of  adoption. 

Revocation  of  Will  by  Adoption.  Under  statutes  providing  for  revo- 
cation of  a  will,  if  there  are  subsequent  children  for  whom  no  provision  is 
made  in  the  will,  there  is  a  conflict  of  authority  as  to  whether  the  adoption 
of  a  child  effects  a  revocation.    See  note,  33  Harvard  Law  Review,  724. 

Contracts  to  Adopt.  Contracts  to  adopt  and  make  the  child  an  heir 
or  leave  him  specific  property  may  be  enforced  in  equity;  and  faulty  articles 
of  adoption  may  be  construed  as  written  contracts  to  adopt.  See  notes, 
17  Columbia  Law  Review,  153;  32  Harvard  Law  Review,  854. 
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tion  the  right.of  the  father-in-law  to  his  minor's  earnings.  But 
this  rule  cannot  bind  the  minor.  He  may  quit  the  family  at  his 
own  discretion,  and  can  make  no  contract,  which  he  cannot 
avoid,  except  for  necessaries.  The  father-in-law  may  recover 
against  him  for  necessaries,  upon  an  implied  assumpsit,  but 
he  caimot  claim  his  earnings  against  the  minor's  consent.  If  he 
could,  the  earnings  might  greatly  exceed  the  expenses  of  main- 
tenance; the  whole  of  which  the  father-in-law  would  receive, 
and  the  next  moment  might  turn  him  out  of  doors.       , 

In  this  case,  it  was  intimated  that  the  mother  is  guardian  by 
nature,  and  that  her  right  devolves  on  her  husband.  We  know 
of  no  such  right  of  devolution.  If  the  right  devolved,  the  duty 
must  devolve;  but  it  is  clear  that  the  father-in-law  is  not 
obhged  to  maintain  his  children-in-law,  whether  the  mother  be 
Uving  or  dead. 

Judgment  must  be  entered  for  the  plaintiff  for  $71.87,  the 
balance  of  his  earnings,  with  costs. 

SMITH  V.  ROGERS 

24  Kans.  140.— 1880 

Valentine,  J.  This  was  an  action  brought  by  the  plaintiff  in 
error,  in  the  Probate  Court  of  Shawnee  county,  on  an  account 
against  the  defendant  in  error,  as  executor  of  the  estate  of 
Emma  J.  Rogers,  deceased,  who  at  the  time  of  her  death  was  the 
wife  of  the  defendant  in  error.  When  the  said  Emma  J.  Rogers 
was  seven  years  of  age,  her  mother  intermarried  with  plaintiff 
in  error,  and  said  Emma  J.,  with  her  brother,  Uved  with  her 
mother  and  step-father  as  one  of  the  family,  working  and  dis- 
charging the  duties  of  a  child,  without  any  contract  or  under- 
standing that  she  was  to  be  paid  for  her  labor,  or  that  she  was  to 
to  pay  for  her  maintenance.  After  she  became  of  age,  she 
married  the  defendant,  and  soon  after  her  marriage,  died.  The 
account  of  plaintiff  in  error  is  for  board  and  clothing,  furnished 
to  the  said  Emma  J.,  his  step-child,  while  she  was  a  minor.  The 
plaintiff  proved  his  account  in  accordance  with  the  facts  above 
stated,  and  rested;  whereupon  the  defendant  in  error  moved  the 
court  for  judgment  upon  the  pleadings  and  evidence,  which 
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motion  was  sustained  by  the  Probate  Court.  The  plaintiff  too! : 
the  case  to  the  District  Court  on  petition  in  error,  where  the 
judgment  of  the  Probate  Court  was  affirmed,  and  the  plaintiff 
now  brings  the  case  to  this  court  for  review. 

The  only  errors  complained  of  by  the  plaintiff  in  error  as 
occurring  in  either  the  Probate  Court  or  the  District  Court,  are 
as  follows:  First,  The  court  erred  in  sustaining  the  motion  of 
the  defendant  for  judgment.  Second,  The  said  judgment  was 
given  for  the  said  defendant,  when  it  ought  to  have  been  given 
for  the  said  Charles  E.  Smith,  according  to  the  law  of  the  land. 

Did  either  court  commit  any  substantial  error?  For  the 
purposes  of  this  case,  we  shall  suppose  that  the  plaintiff  in  error 
has  so  preserved  his  exceptions  to  all  questioned  rulings  of  the 
courts  below,  and  so  got  his  case  into  this  court,  that  we  may 
hear  and  determine  the  case  upon  its  merits;  but  this  supposi- 
tion is  extremely  favorable  to  the  plaintiff  in  error.  Upon  the 
merits  of  this  case  we  think  the  plaintiff  in  error  must  fail.  He 
cannot  recover  for  the  board,  clothing,  etc.,  for  which  he  has 
charged.  During  all  the  time  while  he  was  furnishing  such 
board,  etc.,  he  stood  in  loco  parentis  toward  the  said  Enama  J. 
Rogers,  then  Emma  J.  Hill.  They  sustained  the  relation 
toward  each  other  of  substantially  parent  and  child.  When 
said  Emma  J.  was  only  seven  years  old,  and  living  with  her 
mother,  Mrs.  Susanna  Hill,  the  plaintiff  married  the  mother 
and  took  the  child  along  with  the  mother  to  live  with  him;  and 
from  that  time  on,  for  about  twelve  years,  the  girl  hved  with 
her  mother  and  the  plaintiff  as  one  of  their  family,  receiving 
boarding,  clothing,  schooling,  etc.,  and  performing  services  as" 
one  of  the  family  with  no  thought  or  expectation  on  the  part  of 
any  one  that  anybody  should  give  or  receive  any  other  or 
further  compensation  for  these  mutual  benefits  and  services. 
When  the  girl  was  about  nineteen  years  old,  she  married  the 
defendant,  and  soon  afterwards  died.  The  defendant  having 
been  appointed  her  executor,  the  plaintiff  commenced  this 
action  in  the  Probate  Court  against  him,  with  the  result  afore- 
said. 

We  think  the  decisions  of  the  courts  below  were  correct.  We 
think  Mr.  Schouler,  in  his  work  on  Domestic  Relations  (p.  378), 
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states  the  law  governing  this  case  very  correctly.  His  language 
is  as  follows :  "It  is  well  settled  that,  in  the  absence  of  statutes  a 
person  is  not  entitled  to  the  custody  and  earnings  of  step- 
children, nor  bound  by  law  to  maintain  them.  Yet,  if  a  step- 
father volimtarily  assumes  the  care  and  support  of  a  step-child, 
he  stands  in  loco  parentis;  and  the  presumption  is  that  they  deal 
with  each  other  as  parent  and  child,  and  not  as  master  and 
servant;  in  which  case  the  ordinary  rules  of  parent  and  child  will 
be  held  to  apply,  and  neither  compensation  for  board  is  pre- 
smned  on  the  one  hand,  nor  for  services  on  the  other. "  We  do 
not  think  that  the  plaintiff  is  entitled  to  recover  in  this  case,  and 
hence  the  judgment  of  the  court  below  must  be  affirmed. 
All  the  justices  concurring.* 

'  Accord,  Livingston  v.  Hammond,  162  Mass.  375. 


PART  III 

INFANCY 
Period  of  Infancy 

THE  STATE  v.  CLARK 
3  Harr.  (Del.)  557.— 1840 

The  defendant  was  presented  by  the  grand  jmy  for  illegal 
voting  at  the  late  inspector's  election. 

The  presentment  set  forth  these  facts,  to  wit: — ^That  the 
defendant  was  born  on  the  7th  of  October,  A.  D.  1819,  and 
voted  at  the  election  held  on  the  6th  of  October,  1840,  upon  age. 
In  his  behalf  a  motion  was  now  made  to  quash  the  presentment 
on  the  ground  that  it  appeared  from  the  face  of  it  that  the 
defendant  was  of  full  age  at  the  time  he  voted,  and  was,  there- 
fore, not  guilty. 

Bayard,  C.  J.  Many  persons  suppose  that  the  expression  in 
the  Constitution  relative  to  the  qualifications  of  voters  is,  that 
citizens  between  the  ages  of  twenty-one  and  twenty-two  years 
shall  be  entitled  to  vote  without  paying  tax;  and  on  this  the 
common,  but  erroneous  notion  is,  that  a  man  must  be  in  point 
of  fact  actually  within  his  twenty-second  year  before  he  can 
vote.  The  premises  and  conclusion  are  both  wrong.  "Every 
free  white  male  citizen  of  the  age  of  twenty-one  years,  and 
under  the  age  of  twenty-two  years,  having  resided  as  aforesaid, 
shall  be  entitled  to  vote  without  payment  of  any  tax. "  (Const., 
art.  4,  sec.  1.)  To  ascertain  when  a  man  is  legally  "of  the  age 
of  twenty-one  years, "  we  must  have  reference  to  the  common* 
law,  and  those  legal  decisions  which  from  time  immemorial 
have  settled  this  matter,  in  reference  to  all  the  important  affairs 
of  Ufe. 

When  can  a  person  make  a  valid  will;  when  can  he  execute  a 
deed  for  land;  when  make  any  contract  or  do  any  act  which  a 
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man  may  do,  and  an  infant,  that  is,  a  person  imder  the  age  of 
twenty-one  years,  cannot  do?  On  this  question  the  law  is  well 
settled;  it  admits  of  no  doubt.  A  person  is  "of  the  age  of 
twenty-one  years"  the  day  before  the  twenty-first  anniversary 
of  his  birthday. 

It  is  not  necessary  that  he  shall  have  entered  upon  his  birth- 
day, or  he  would  be  more  than  twenty-one  years  old.  He  is, 
therefore,  of  age  the  day  before  the  anniversary  of  his  birth; 
and,  as  the  law  takes  no  notice  of  fractions  of  a  day,  he  is  neces- 
sarily of  age  the  whole  of  the  day  before  his  twenty-first  birth- 
day; and  upon  any  and  every  moment  of  that  day  may  do  any 
act  which  any  man  may  lawfully  do.  1  Chit.  Gen.  Prac.  766. 
"It  is  to  be  observed  that  a  perspn  becomes  of  age  on  the  first 
instant  of  the  last  day  of  the  twenty-first  year  next  before  the 
anniversary  of  his  birth;  thus,  if  a  person  were  born  at  any  hour 
on  the  first  of  January,  A.  D.  1801  (even  a  few  minutes  before 
twelve  o'clock  on  the  night  of  that  day),  he  would  be  of  full  age 
at  the  first  instant  of  the  31st  of  December,  A.  D.  1821,  although 
nearly  forty-eight  hours  before  he  had  actually  attained  the 
full  age  of  twenty-one,  according  to  years,  days,  hours,  and 
minutes;  because  there  is  not  in  law  in  this  respect  any  fraction 
of  a  day;  and  it  is  the  same  whether  a  thing  is  done  upon  one 
moment  of  the  day  or  another. " 

On  the  face  then  of  this  presentment,  it  appears  that  Mr. 
Clark  was  entitled  to  vdte  on  the  6th  of  October,  being  on  that 
day  of  the  age  of  twenty-one  years;  and  the  presentment,  show- 
ing no  offence,  must  be  quashed.* 

'  "At  common  law,  the  age  at  which  an  infant,  whether  male  or  female, 
reaches  full  majority  is  fixed  at  twenty-one  years.  This  rule  is  still  almost 
imiversal  under  statutes  in  the  case  of  males;  but  in  a  number  of  states, 
the  age  of  majority  as  to  females,  at  least  for  some  purposes,  has  been  fixed 
at  eighteen  years."    22  Cyc.  511,  with  citations. 
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Voidability  of  Contracts  ^ 

WILDE,  J.,  IN  OLIVER  v.  HOUDLET 
13  Mass.  237,  238.-1816 

This  case  turns  on  a  question  of  property,  depending  upon 
two  sales  of  cattle,  made  by  the  plaintiff  to  one  A.  J.  S.  G. 
Lithgow.  It  has  been  contended  that  these  sales  were  void 
ab  initio,  the  said  Lithgow  being  a  minor,  not  6apable  by  law  of 
making  a  valid  contract. 

Doubtless  an  act  merely  void  may  be  treated  as  a  nullity  by 
either  party,  and  even  by  a  stranger.  Some  acts  of  infants  are 
of  this  description;  and  it  has  been  said  that  all  such  as  are 
apparently  prejudicial  to  his  interests  are  to  be  so  considered. 
Thus,  a  grant,  surrender,  or  lease,  by  an  infant,  without  reser- 
vation of  rent,  have  been  adjudged  void;  such  acts  being  appar- 
ently to  the  infant's  prejudice.  But  in  the  case  of  Zouch  v. 
Parsons,^  they  were  held  to  be  voidable  only;  and  for  reasons 
which  seem  very  cogent  and  satisfactory. 

It  would  be  more  correct  therefore,  to  say,  that  those  acts  of 
an  infant  are  void  which  not  only  apparently,  but  necessarily, 
operate  to  his  prejudice.  The  benefit  of  the  infant  is  the  great 
point  to  be  regarded;  the  object  of  the  law  being  to  protect  his 
imbecility  and  indiscretion  from  injury,  through  his  own 
imprudence  or  by  the  craft  of  others. 

The  general  rule  is,  that  infancy  is  a  personal  privilege,  of 
which  no  one  can  take  advantage  but  the  infant  himself;  and, 
therefore,  that  his  contracts,  although  voidable  by  him,  shall 
bind  the  person  of  full  age.  This  rule  seems  to  require  that  all 
contracts  of  infants  should  be  held  voidable,  rather  than  void. 
But,  however  this  may  be,  all  the  books  agree  that  those  which 
are  beneficial,  or  have  a  semblance  of  benefit,  to  the  infant,  are 
only  voidable.    Of  this  character  are  all  sales  made  by  persons 

'  A  valuable  and  exhaustive  critical  treatment  of  the  law  relating  to  in- 
fants' contracts  is  found  in  18  Am.  St.  Rep.,  pp.  573-724. 
2  3  Burr.  1794;  s.  c,  1  W.  Bl.  575. 
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of  full  age  to  infants.  These  have  at  least  the  semblance  of 
benefit  to  the  vendees.  No  case  can  be  found  in  which  such  a 
sale  has  been  held  void,  or  voidable  by  the  vendor,  on  the 
ground  of  the  vendee's  infancy.  Even  a  feme  covert,  whose 
conveyances  and  other  contracts  are  clearly  void,  may  pur- 
chase an  estate  without  the  consent  of  her  husband;  and  the 
conveyance  will  be  good,  until  avoided  by  him  during  coverture, 
or  by  her  after  his  death.' 
Most  clearly  then  the  sales  under  consideration  are  not  void. 

WEAVER  V.  JONES 
24  Ala.  420.— 1854 

Chilton,  C.  J.  Jones  sued  Weaver  in  assumpsit,  for  the  use 
and  occupation  of  a  lot  in  Selma.  It  appears  from  a  bill  of 
exceptions,  which  was  sealed  upon  the  trial,  that  the  plaintiff, 
Jones,  while  an  infant,  had  sold  the  lot,  and  executed  his  bond 
for  title  in  the  usual  form;  after  he  arrived  at  age,  he  disaffirmed 
the  contract,  paid  Weaver  back  the  purchase  money,  with  the 
interest,  and  received  back  his  bond.  Weaver,  in  the  mean- 
time, had  made  valuable  and  permanent  improvements  on  the 
lot,  in  the  erection  of  a  livery  stable.  This  suit  is  brought  by 
Jones,  to  recover  rent  for  the  time  Weaver  occupied  the  lot; 
and  Weaver  insists  that  he  should  be  allowed  to  recoup  the 
value  of  his  improvements,  which  gave  to  the  lot  its  principal 
yearly  value;  the  rent,  aside  from  such  improvements,  being 
quite  inconsiderable. 

The  court,  among  other  things,  charged  the  jury  that,  if  the 
plaintiff  (Jones)  was  a  minor  at  the  time  of  selling  the  lot,  and 
they  should  find  that  such  sale  was  not  an  advantageous  one  to 
the  plaintiff,  then  the  contract  would  be  void,  and  the  damages 
could  not  be  recouped. 

The  counsel  for  the  defendant  in  error  endeavors  to  maintain 
the  correctness  of  this  charge,  upon  the  alleged  ground  that  a 
bond  with  a  penalty,  given  by  an  infant,  is  absolutely  void,  and 
that  being  void,  the  defendant  below  must  be  regarded  in  the 

'  2  Bl.  Com.  293;  Co.  Lit.  3a. 
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light  of  a  mere  trespasser,  and  as  such  not  entitled  to  recoup  for 
improvements. 

If  this  position  be  correct,  we  think  it  is  very  clear  the  plain- 
tiff, Jones,  has  no  standing  in  the  court;  for  the  action  of  as- 
sumpsit will  not  lie,  in  the  absence  of  a  contract  either  expressed 
or  implied;  and  no  contract  for  the  payment  of  rent  is  implied, 
by  law,  as  against  a  mere  naked  trespasser.  The  owner,  in  such 
case,  must  resort  to  his  action  of  trespass,  to  recover  damages 
for  the  tortious  entry  and  holding  of  the  premises.  True,  there 
are  cases  when  the  owner  of  the  term  may  elect  to  treat  one  who 
trespasses  on  him  as  his  tenant,  after  the  term  expires,  for 
otherwise  he  would  be  remediless.  Such  was  the  case  of  Catter- 
lin  V.  Spinks,  in  16  Ala.  467.  So,  also,  in  cases  of  permissive 
holding,  as  where  the  party  in  possession  holds  under  a  verbal 
contract  of  purchase,  which  he  repudiates.  The  case  of 
Davidson  v.  Earnest,  in  7  Ala.  817,  furnishes  an  illustration  of 
this  latter  class.  See,  also,  Rochester  v.  Pierce,  1  Camp.  466, 
and  Hull  v.  Vaughn,  6  Price  Exchq.  Rep.  157.  If,  however, 
the  bond  in  this  case  be  absolutely  void — a  mere  nuUity — and 
the  party  a  mere  trespasser,  the  case  falls  under  neither  of  the 
qualifications  above  stated.  There  would  be  no  demise,  express 
or  implied,  and  no  permissive  holding.  To  entitle  the  plaintiff 
below  to  a  recovery,  it  is,  therefore,  necessary  to  affirm  the 
validity  of  the  bond  for  some  purpose,  as  amounting  at  least  to 
a  permission  to  the  plaintiff  in  error  to  occupy. 

But  is  a  bond  for  title,  given  by  an  infant,  an  absolute  nulUty? 
The  old  cases,  and  several  elementary  writers  who  follow  them, 
maintain  the  affirmative  of  the  proposition;  but  we  think  it 
clear,  both  upon  principle  and  the  current  of  modem  cases, 
that  it  is  not. 

The  object  of  the  rule  which  enables  an  infant  to  repudiate 
his  contracts,  when  he  arrives  at  full  age,  is  to  furnish  him  a 
shield  or  protection  against  the  improvident  bargains  he  may 
enter  into,  resulting  from  presumed  incapacity,  by  reason  of  his 
youth,  to  contract.  It  may  often  happen  that  his  contract  may 
prove  a  very  beneficial  one  to  him,  and  he  may  desire,  when  of 
age,  to  affirm  it,  which  he  could  not  do  if  it  were  void. 

The  better  opinion,  as  maintained  by  the  modem  decisions. 
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is,  that  an  infant's  contracts  are  none  of  them  (with  perhaps 
one  exception)  absolutely  void  by  reason  of  non-age;  that  is  to 
say,  the  infant  may  ratify  them,  after  he  arrives  at  the  age  of 
legal  majority.  Parsons  on  Contracts,  224  and  notes;  1  Amer. 
Leading  Cases,  103, 104.  The  rule,  as  recognized  by  the  charge, 
that  the  court,  or  (as  in  this  case)  the  jury,  must  determine 
whether  the  contract  was  beneficial  or  prejudicial  to  the  in- 
fant, and  hold  the  contract  voidable  or  void  according  to  the 
result  of  such  finding,  has  been  rejected  by  many  of  the  courts 
in  modem  times,  as  xmsatisfactory  |and  unsafe  in  its  applica- 
tion, and  as  often  contravening  the  principle  upon  which  it 
was  founded,  namely,  the  benefit  of  the  infant.  It  is  cer- 
tainly more  conducive  to  his  benefit  to  afford  him  the  oppor- 
tunity of  affirming,  when  of  age,  a  contract  which  he  may  de- 
termine to  be  beneficial,  than  for  the  court  or  jury  to  determine 
this  question  for  him.  15  Wend.  631 ;  IJ.  J.  Mar.  236;  Parsons 
on  Con.,  note  e,  to  page  244. 

We  must  consider  Weaver  as  holding  possession  of  the  lot 
under  a  contract  for  its  purchase,  which  was  voidable,  and  as 
holding  by  permission  of  Jones,  the  plaintiff,  who  may,  there- 
fore, treat  him  as  his  tenant,  and  maintain  this  action  of  in- 
dehtitabus  assumpsit  for  use  and  occupation.  [The  court  then 
holds  that  recovery  must  be  abated  to  the  extent  of  the  per- 
manent value  of  the  improvements.] 

if******* 

Let  the  judgment  be  reversed,  and  the  cause  remanded.^ 

'  "There  is  a  good  deal  of  confusion  in  the  cases  in  regard  to  the  nature  of 
the  contract  entered  into  by  an  infant.  Under  the  early  English  and  Amer- 
ican cases,  it  was  said  that  the  contracts  of  infants  were  of  three  kinds. 
First,  those  clearly  for  his  benefit,  such  as  contracts  made  for  necessaries, 
which  were  said  to  be  binding  like  any  contract  made  by  two  persons  of 
full  age.  Secondly,  those  which  were  clearly  against  the  interest  of  the 
infant;  these  were  said  to  be  void,  and  there  was  a  third  or  intermediate  class 
which  constituted  the  bulk  of  all  contracts  made  by  infants,  which  might 
or  might  not  be  to  his  advantage,  and  were  voidable;  that  is  to  say,  when 
the  infant  came  of  age  he  might  either  affirm  or  disaffirm  these  contracts. 

The  later  rule,  however,  and  the  rule  which  seems  supported  by  the  weight 
of  authorities,  and  certainly  one  much  more  sound  upon  the  grounds  of 
reason,  is  that  all  contracts  of  an  infant  are  voidable,  except,  first,  the  im- 


VOIDABILITY   OF   CONTRACTS  489 

MITCHELL,  J.,  IN  COURSOLLE  v.  WEYERHAUSER 

69  Minn.  328,  332—1897 

The  rule  is  that  the  act  to  be  ratified  must  be  voidable 
merely,  and  not  absolutely  void;  and  the  question  remains — 
which  to  our  minds  is  the  most  important  one  in  the  case — 
whether  the  act  of  a  minor  ia  appointing  an  agent  or  attorney 
is  wholly  void,  or  merely  voidable.  Formerly  the  acts  and 
contracts  of  infants  were  held  either  void,  or  merely  voidable, 
depending  on  whether  they  were  necessarily  prejudicial  to 
their  interests,  or  were  or  might  be  beneficial  to  them.  This 
threw  upon  the  courts  the  burden  of  deciding  in  each  particular 
case  whether  the  act  in  question  was  necessarily  prejudicial  to 
the  infant.  Latterly  the  courts  have  refused  to  take  this  re- 
sponsibility, on  the  ground  that,  if  the  infant  wishes  to  deter- 
mine the  question  for  himself  on  arriving  at  his  majority,  he 
should  be  allowed  to  do, so,  and  that  he  is  sufficiently  protected 
by  his  right  of  avoidance.  Hence  the  almost  universal  mod- 
ern doctrine  is  that  all  the  acts  and  contracts  of  an  infant  are 
merely  voidable.  Upon  this  rule  there  seems  to  have  been  in- 
grafted the  exception  that  the  act  of  an  infant  in  appointing 
an  agent  or  attorney,  and  consequently  all  acts  and  contracts 

plied  contract  for  necessaries,  which  is  binding,  and  secondly,  the  warrant 
of  attorney,  and  perhaps  some  other  powers  of  attorney,  of  an  infant,  which 
is  void."    HoLLiNGswoRTH,  Law  of  Contracts,  p.  18  (1896). 

"From  a  careful  examination  of  the  modern  decisions  and  text-writers, 
we  are  satisfied  that  the  following  propositions  may  be  regarded  as  settled : 
First,  that  an  infant's  contracts  for  necessaries  are  as  valid  and  binding  upon 
the  infant  as  the  contracts  of  an  adult,  and  that  such  contracts  cannot  be 
disaffirmed,  and  need  not  be  ratified  before  they  can  be  enforced;  second,  the 
contract  of  an  infant  appointing  an  agent  or  attorney  in  fact,  is  absolutely 
void  and  incapable  of  ratification;  third,  any  contract  that  is  illegal,  by  reason 
of  being  against  a  statute  or  public  policy,  is  absolutely  void  and  incapable 
of  ratification;  fourth,  all  other  contracts  made  by  an  infant  are.  voidable 
only,  and  may  be  affirmed  or  disaffirmed  by  the  infant  at  his  election  when 
he  arrives  at  his  legal  majority. 

"The  second  proposition  may  not  be  founded  in  solid  reason,  but  it  is  so 
held  by  all  the  authorities."  Buskirk,  J.,  in  Fetrow  v.  Wiseman,  40  Ind. 
148,  155. 
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of  the  agent  or  attorney  under  such  appointment,  are  abso- 
lutely void.  This  exception  does  not  seem  to  be  founded  on 
any  soimd  principle,  and  all  the  text-writers  and  courts  who 
have  discussed  the  subject  have,  so  far  as  we  can  discover, 
conceded  such  to  be  the  fact.  On  principle,  we  think  the  power 
of  attorney  of  an  infant,  and  the  acts  and  contracts  made  under 
it,  should  stand  on  the  same  footing  as  any  other  act  or  con- 
tract, and  should  be  considered  voidable  in  the  same  manner 
as  his  personal  acts  and  contracts  are  considered  voidable.  If 
the  conveyance  of  land  by  an  infant  personally,  who  is  of  im- 
perfect capacity,  is  only  voidable,  as  is  the  law,  it  is  difficult 
to  see  why  his  conveyance  made  through  an  attorney  of  per- 
fect capacity  should  be  held  absolutely  void.  It  is  a  notice- 
able fact  that  nearly  all  the  old  cases  cited  in  support  of  this 
exception  to  the  general  rule  are  cases  of  technical  warrants  of 
attorney  to  appear  in  com-t  and  confess  judgment.  In  these 
cases  the  courts  hold  that  they  would  always  set  aside  the  judg- 
ment at  the  instance  of  the  infant,  but  we  do  not  find  that  any 
of  them  go  as  far  as  to  hold  that  the  judgment  is  good  for  no 
purpose  and  at  no  time.  The  courts  have  from  time  to  time 
made  so  many  exceptions  to  the  exception  itself  that  there 
seems  to  be  very  little  left  of  it,  imless  it  be  in  cases  of  powers 
of  attorney  required  to  be  under  seal,  and  warrants  of  attorney 
to  appear  and  confess  judgment  in  court.  See  Freeman's 
note  to  Craig  v.  Van  Bebber,  100  Mo.  584,  18  Am.  St.  Rep. 
629  (s.  c,  13  S.  W.  906);  Schouler,  Dom.  Rel.,  §  406;  Ewell's 
Lead.  Cas.  44,  45,  and  note;  Bish.  Cont.,  §  930;  Mete.  Cont. 
(2d  Ed.)  48;  Whitney  v.  Dutch,  14  Mass.  457-463;  Bool  v. 
Mix,  17  Wend.  119-131.  Hence,  notwithstanding  numerous 
general  statements  in  the  books  to  the  contrary,  we  feel  at 
liberty  to  hold,  in  accordance  with  what  we  deem  soimd  prin- 
ciple, that  the  power  of  attorney  from  plaintiff  to  Dorr,  and 
the  deed  to  Brown  under  that  power,  were  not  absolutely 
void  because  of  plaintiff's  infancy,  but  merely  voidable,  and 
that  they  were  ratified  by  him  aftei*  attaining  his  majority.^ 

1  Accord,  Hardy  v.  Waters,  38  Me.  450;  see  also  Hastings  v.  Dollarhide,  24 
Cal.  195;  note,  23  Harvard  Law  Review,  144. 
Contra,  that  the  power  of  attorney  of  an  infant  is  void:  "If  the  bond,  then, 


AVOIDANCE   OF  CONTRACTS  A^D   CONVEYANCES  491 

Avoidance  of  Contracts  and  Conveyances  ' 

1.  Avoidance  Duhinq  Minoeitt 
TOWLE  V.  DRESSER 
73  Me.  252.— 1882 

Barrows,  J.  Trover  for  a  horse.  The  following  facts  may 
be  regarded  as  established  by  the  testimony  here  reported. 

In  October,  1876,  being  then  minors  aged  respectively 
eighteen  and  sixteen  years,  the  plaintiffs  sold  and  delivered  at 

can  in  any  light  be  regarded  as  the  contract  of  William  Trueblood,  it  must 
be  because  his  father  may  be  considered  his  agent  in  executing  it.  Can,  then, 
an  infant,  after  arriving  at  age,  ratify  the  act  of  his  agent,  performed  while  he 
was  an  infant?  This  depends  upon  whether  his  appointment  of  an  agent  is 
a  void  or  voidable  act.  If  the  former,  it  cannot  be  ratified  (5  Ind.  R.  353) ; 
if  the  latter,  it  can  be.  Reeves'  Dom.  Rel.  240.  In  the  first  volume  of 
American  Leading  Cases,  3d  ed.,  pp.  248  et  seq.,  the  doctrine  is  laid  down,  as 
the  result  of  the  American  cases  on  the  subject,  that  the  only  act  an  infant 
is  incapable  of  performing,  as  to  contracts,  is  the  appointment  of  an  agent 
or  attorney.  Whether  the  doctrine  is  founded  in  solid  reasons,  they  admit, 
may  be  doubted;  but  assert  that  there  is  no  doubt  but  that  it  is  law.  See 
the  cases  there  collected.  The  law  seems  to  be  held  the  same  in  England." 
Trueblood  v.  Trueblood,  8  Ind.  195  (1856) ;  so  held  also  in  Philpot  v.  Bingham, 
65  Ala.  435  (1876),  and  cases  cited  therein. 

Infant  as  Agent.  "Any  person  may,  as  to  third  persons,  act  as  an 
agent,  unless  perhaps  one  who  is  too  young  or  too  imbecile  to  perform  at 
all  the  act  in  question.  So  infants  .  .  .  may  be  the  channel  of  com- 
munication between  a  principal  and  one  with  whom  he  deals.  (Talbot  v. 
Bowen,  1  A.  K.  Marsh.  (Ky.)  436;  In  re  Angibau,  L.  R.  15  Ch.D.  228.)" 
Huffcut,  Agency,  §  23. 

'  Gifts  by  an  Infant.  "Gifts,  whether  of  realty  or  personalty,  made 
by  infants  are  voidable  by  them.  (Bac.  Abr.  tit.  Infancy  and  Age,  I.  (3), 
7th  ed.,  p.  367;  Perkins,  Laws  of  England,  s.  12  (Translation,  1642,  p.  6); 
Shep.  Touch,  ch.  12,  7th  ed.  (1820),  p.  230;  1  Bl.  Com.  465;  Co.  Litt.  171b). 
Thus,  a  deed  executed  by  an  infant  which  takes  effect  by  delivery  is  void- 
able by  him  but  not  void.  (Zouch  v.  Abbot  and  Hallet  v.  Parsons  (1765), 
3  Burr.  1794;  Allen  v.  Allen  (1842),  2  Dr.  &  War.  307.)  And  if  an  infant 
gives  goods,  or  money,  the  gift  is  voidable  by  him  and  may  be  recovered. 
(Manby  v.  Scott  (1663),  1  Mod.  Rep.  124, 137,  Ex.  Ch.)  For  it  is  one  of  the 
essentials  of  a  valid  gift  that  there  should  be  the  complete  assent  of  the 
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their  own  house  their  colt  to  the  defendants  residing  in  a  dis- 
tant county,  receiving  therefor  two  promissory  notes  of  one  of 
their  townsmen  amounting  to  two  hundred  dollars,  payable 
to  the  defendants  or  bearer,  and  indorsed  by  one  of  the  defend- 
ants. The  following  summer  one  of  the  notes  having  become 
due  and  remaining  vmpaid,  an  attorney  at  law,  employed  by 
the  plaintiffs  with  the  assent  of  their  father,  went  with  the 
notes  which  he  tendered  to  each  of  the  defendants  and  de- 
manded the  colt.  The  defendants  refused  to  receive  the  notes 
or  return  the  colt,  and  thereupon  this  suit  was  instituted,  Octo- 
ber 9,  1877,  their  father  appearing  as  prochein  ami,  never 
having  been  appointed 'their  legal  guardian.  The  defendants 
severally  pleaded  the  general  issue,  with  brief  statements  as- 
serting that  the  sale  was  made  as  above  to  one  of  them;  that  it 
was  never  legally  rescinded  nor  any  tender  of  the  notes  made 
to,  or  legal  demand  for  the  restoration  of  the  colt  upon  either 
of  them,  and  denying  the  refusal  to  return  or  the  conversion. 
The  notes  were  placed  upon  the  clerk's  files  for  the  use  of  the 
defendants  and  their  attorney  notified  of  the  fact.  A  nonsuit 
having  been  ordered,  the  question  is,  whether  upon  the  above 
facts  the  action  is  maintainable,  and  this  involves  the  inquiry: 
1.  Whether  minors  can  rescind  an  executed  sale  of  their  per- 
sonal property  during  their  minority?  2.  Whether  they  can 
notify  the  vendee  of  their  election  to  rescind,  offer  to  return 
the  consideration  and  demand  a  restoration  of  their  property 
by  an  agent?  3.  Whether,  if  the  response  to  such  notification, 
offer  and  demand  is  a  simple  refusal  by  the  vendee  to  accept 

donor  to  the  transfer  of  the  property  given,  and  an  infant  is  incapable  of 
giving  such  assent.  (The  dictum  of  Lord  Mansfield,  C.  J.,  in  Buckingham- 
shire (Earl)  V.  Drury  (1761),  2  Eden,  60,  72,  H.  L.,  that  'if  an  infant  pays 
money  with  his  own  hand  without  a  valuable  consideration,  he  cannot  get 
it  back'  (assuming  it  to  be  correctly  reported,  which  has  been  questioned, 
see  Simpson,  Law  of  Infants,  3d  ed.,  p.  64),  has  not  been  followed.  In 
Taylor  ».  Johnston  (1882),  19  Ch.  D.  603,  Bacon,  V-C,  appears  to  have 
held  that  a  gift  by  an  infant  of  chattels  or  personal  property  in  his  possession, 
unless  made  under  duress  or  undue  influence,  could  not  be  avoided  by  him, 
but  it  is  submitted  that  this  decision,  being  contrary  to  the  law  established 
by  the  above  authorities,  cannot  be  supported.)" — 15  Halsbury's  Laws  of 
England,  402. 
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the  return  of  the  consideration  and  to  restore  the  property, 
without  objection  on  the  ground  of  want  of  authority  in  the 
agent  to  make  the  demand,  it  would  be  competent  for  the  jury 
■to  find  a  waiver  on  the  part  of  the  vendee  of  any  possible  de- 
fect in  the  demand  on  that  score,  and  a  conversion  by  him 
accorduigly.    ,    .    . 

I.  As  to  the  power  of  minors  to  rescind  an  executed  sale  of 
their  personal  property  during  minority  upon  retiirning  the 
consideration  received.  We  find  no  good  reason  either  upon 
principle  or  authority  to  deny  that  power.  It  is  the  legitimate 
use  of  the  shield  with  which  the  law  covers  their  supposed 
want  of  judgment  and  experience,  and  places  both  parties  in 
statu  quo  ante,  a  condition  of  things  of  which  it  would  seem 
neither  ought  to  complain.  By  reason  of  the  transitory  nature 
of  personal  property,  to  withhold  his  right  from  the  infant, 
perhaps  for  a  term  of  years,  vintil  he  became  of  age,  would,  in 
many  cases,  be  to  make  it  utterly  valueless. 

In  support  of  their  denial  of  its  existence,  defendants  rely 
upon  Roof  V.  Stafford,  7  Cowen,  179,  and  the  dictum  of  a  former 
learned  justice  of  this  court,  in  Boody  v.  McKenney,  23  Maine, 
525. 

The  case  in  7  Cow.  179,  was  reversed  on  appeal,  Stafford  v. 
Roof,  9  Cowen,  626,  where  it  was  held  that  although  he  could 
not  avoid  a  conveyance  of  land  until  he  became  of  age,  he 
might  a  sale  of  chattels.  The  power  is  expressly  recognized  in 
Shipman  v.  Horton,  17  Conn.  483;  Carr  v.  Clough,  26  N.  H. 
280,  293. 

And  this  is  the  principle  upon  which  alone  the  numerous 
class  of  cases  proceed  in  which  the  minor  after  he  has  worked 
for  a  man  has  been  allowed  to  repudiate  his  contract  to  labor 
for  a  fixed  period  of  time  at  a  certain  rate  of  wages,  and  to  re- 
cover by  suit  through  the  iatervention  of  a  next  friend  what  his 
work  was  fully  worth  without  regard  to  his  stipulations.  For 
illustration,  see  Judkins  v.  Walker,  17  Maine,  38;  Derocher  v. 
Contmental  Mills,  58  Maine,  217;  Boynton  v.  Clay,  Id.  236; 
Vehue  v.  Pinkham,  60  Maine,  142. 

The  learned  judge  who  uttered  the  dictum  in  Boody  v.  Mc- 
Kenney, 23  Maine,  525,  would  never  have  recognized  it  as  an 
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authority  or  decision  of  the  point.  It  was  purely  a  dictum,  put 
forth,  apparently  on  the  strength  of  the  case  in  7  Cowen,  179, 
in  a  discussion  of  the  decided  cases  for  the  purpose  of  seeing 
how  far  the  remarks  in  them  were  capable  of  being  harmonized. 
See  Ibid.,  p.  523.  Defendants'  counsel  cannot  expect  us  to 
give  it  more  credit  than  he  would  have  us  give  to  Hardy  v. 
Waters,  38  Maine,  450,  against  which  he  so  stoutly  contends. 

II.  But  this  last-named  case  was,  we  think,  rightly  decided, 
and  it  stamps  as  inaccurrate  and  unsound  all  dicta  or  decisions 
(if  such  there  be)  which  hold  all  acts  done  and  contracts  exe- 
cuted by  an  infant  through  the  intervention  of  an  agent  void, 
and,  on  the  contrary,  relegates  the  appointment  of  agents  (for 
certain  purposes  at  least)  by  them  to  the  class  of  voidable  con- 
tracts to  be  disposed  of  by  the  rules  applicable  to  that  class. 
And  it  recognizes  the  cardinal  principle  that  in  relation  to  all 
voidable  acts  and  contracts,  infancy  is  a  personal  privilege 
which  no  one  but  the  infant  or  his  legal  representative  is 
entitled  to  assert.     .     •     . 

The  exceptions  must  be  sustained. 

Nonsuit  set  aside.    New  trial  granted. 

Appleton,  C.  J.,  Walton,  Danporth,  Virgin  and  Symonds, 
JJ.,  concurred. 

WELCH  V.  BUNCE  ET  AL. 
83  Ind.  382.— 1882 

HowK,  J.  In  this  case  the  appellees,  the  plaintiffs  below,  sued 
the  appellant  as  defendant,  in  a  complaint  of  a  single  paragraph, 
of  which  the  following  is  a  copy: 

"Comes  now  Nancy  Bunce,  by  her  next  friend,  Samuel 
Bunce,  and  Samuel  Bimce,  and  complaining  of  the  defendant 
says:  That  on  the  22d  day  of  January,  1878,  she  was  the  owner 
of  the  following  real  estate  in  Huntington  county,  Indiana,  to 
wit :  [H^e  follows  a  description  of  the  land.]  which  was  her  sole 

'  In  Lansing  v.  R.  R.,  126  Mich.  663,  it  was  held  that  an  infant  could 
not  disaffirm  until  majority,  a  contract  of  compromise  of  a  claim  for  personal 
injuries. 
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and  separate  estate,  having  been  inherited  by  her  from  her 
deceased  father,  Andrew  Branstrator;  that  on  said  day  plaintiff 
and  her  husband,  Samuel  Bunce,  joining  with  her,  made  a 
conveyance  of  said  real  estate  to  defendant,  and  delivered  said 
deed  to  said  grantee;  that  at  the  time  of  executing  said  convey- 
ance this  plaintiff  was  a  minor,  under  the  age  of  twenty-one 
years,  and  is  yet;  that  on  the  25th  day  of  October,  1879,  she 
repudiated  and  disaffirmed  said  conveyance;  that  said  con- 
veyance was  duly  recorded  in  deed  record  book  41,  page  313,  of 
the  records  of  Huntington  county,  on  the  1st  day  of  May,  1879; 
that  said  Samtiel  Bunce  is  the  husband  of  said  Nancy  Bunce; 
wherefore  she  asks  that  said  deed  be  set  aside,  and  the  title  to 
said  land  be  quieted  in  her,  and  for  possession  of  the  property  in 
suit,  to  preserve  the  rents  and  profits,  costs,  and  all  proper 
relief." 

To  this  complaint  the  appellant  demurred  upon  the  following 
grounds  of  objection:  "1.  The  complaint  does  not  state  facts 
sufficient  to  constitute  a  good  cause  of  action;  and,  2.  Defect 
of  parties  plaintiff;  Samuel  Bunce  is  joined  with  his  wife." 
This  demurrer  was  overruled  by  the  court,  and  to  this  ruling 
the  appellant  excepted  and  refused  to  plead  further.  There- 
upon the  court  rendered  judgment  for  the  appellee  Nancy 
Bunce,  as  prayed  for  in  the  complaint. 

In  this  com-t  the  appellant  has  assigned  as  errors  the  following 
decisions  of  the  Circuit  Court: 

1.  In  overruling  his  demurrer  to  appellee's  complaint;  and, 

2.  In  overruling  his  motion  to  require  the  appellees  to  sub- 
stitute a  responsible  next  friend,  or  to  remove  Samuel  Bunce  as 
such  next  friend,  on  the  showing  made  by  the  appellant. 

Under  the  first  of  these  alleged  errors  the  principal  question 
presented  for  decision  is  this:  Can  an  infant  disaffirm  his  or  her 
conveyance  of  real  estate  during  infancy,  or  before  he  or  she 
arrives  at  the  full  and  lawful  age  of  twenty-one  years? 

This  action  was  commenced  on  the  3d  of  November,  1879; 
and  it  was  alleged  in  the  complaint  then  filed  that  the  appellee 
Nancy  Bunce  was  then  "a  minor,  under  the  age  of  twenty-one 
years, "  and  that  she  had  disaffirmed  her  conveyance  of  the  real 
estate  to  the  appellant,  on  the  25th  of  October,  1879,  preceding 


496  INFANCY 

the  commencement  of  this  suit.  It  is  clear,  therefore,  that  the 
question  above  stated  is  fairly  presented  for  decision  by  the 
demurrer  to  the  complaint.  We  are  of  the  opinion  that  the 
question  stated  must  be  answered  in  the  negative.  It  would 
seem  to  be  settled  by  the  decisions  of  this  court,  that  an  infant 
caimot  disafiirm  or  avoid  his  or  her  conveyance  of  real  estate, 
simply  on  the  ground  of  infancy,  which  is  the  only  ground 
relied  upon  in  the  case  at  bar,  until  his  or  her  arrival  at  major- 
ity. Chapman  v.  Chapman,  13  Ind.  396;  Miles  v.  Lingerman, 
24  Ind.  385;  Law  v.  Long,  41  Ind.  586. 

For  the  appellees'  counsel,  as  we  understand  their  argument, 
concede  that  the  rule  of  law,  on  the  subject  under  considera- 
tion, was  formerly  as  we  have  stated  it.  But  counsel  claim 
that  this  rule  was  changed  by  the  provisions  of  section  10  of 
the  Civil  Code  of  1852,  and  that  this  section  has  been  over- 
looked by  this  court  in  its  more  recent  decisions  on  the  subject 
of  the  rule.  This  section  10  provides  as  follows:  "When  an 
infant  shall  have  a  right  of  action,  such  infant  shall  be  entitled 
to  maintain  suit  thereon,  and  the  same  shall  not  be  delayed  or 
deferred  on  account  of  such  infant  not  beiag  of  full  age. "  2  R. 
S.  1876,  p.  37;  section  12,  Civil  Code  of  1881;  section  255,  R.  S. 
1881. 

We  are  of  the  opinion,  however,  that  the  section  quoted  has 
no  application  to  the  question  imder  consideration,  and,  there- 
fore, makes  no  change  in  the  rule  of  law  in  relation  thereto.  An 
infant  has  no  right  of  action  as  to  lands  conveyed  away  by  him 
or  her,  simply  on  the  ground  of  infancy,  imtil  such  conveyance 
has  been  disaffirmed  or  avoided.  An  infant's  conveyance  of 
real  estate  is  not  void,  but  is  merely  voidable;  and  it  cannot  be 
avoided  or  disaffirmed,  simply  on  the  score  of  infancy,  until  the 
infant  has  arrived  at  majority.  It  seems  to  us,  therefore,  that 
the  facts  stated  in  the  complaint,  in  the  case  now  before  us, 
showed  clearly  that  the  appellee  Nancy  Bunce  had  no  right  or 
cause  of  action  against  the  appellant,  at  the  commencement  of 
this  suit,  and  that  the  demurrer  to  the  complaint,  for  the  want 
of  sufficient  facts,  ought  to  have  been  sustained. 

Some  other  points,  of  minor  importance,  are  noticed,  rather 
than  discussed,  by  the  appellant's  coimsel.    We  deem  it  unnec- 
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essaiy  for  us  to  consider  or  decide  these  points,  as  the  judgment 
must  be  reversed  for  the  reasons  akeady  given. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint, and  for  further  proceedings  not  inconsistent  with  this 
opinion.* 

2.  Avoidance  after  Minority 

GOODNOW  V.  EMPIRE  LUMBER  GO. 

31  Minn.  468.— 1884 

GiLPiLLAN,  C.  J.  November  27,  1857,  Ehzabeth  M.  Hamil- 
ton, then  a  married  woman  and  owner  of  certain  real  estate  in 
the  city  of  Winona,  conveyed  the  same,  her  husband  joining  in 
the  deed,  to  the  defendant  Huff,  under  whom  the  other  defend- 
ant claims.  Mrs.  Hamilton  was  born  April  21,  1842.  She  died 
December  16,  1867,  and  her  husband  died  November  10,  1874. 
Plaintiffs  are  their  children,  Mary,  born  March  31,  1859,  and 
Eugenia,  January  29,  1863.  They  bring  the  action  to  avoid  the 
conveyance,  because  of  the  minority  of  Elizabeth  M.  Hamilton 
when  she  executed  it.    Plaintiffs  gave  notice  to  the  lumber 

•  "The  deed  of  an  infant  cannot  be  avoided  until  he  becomes  of  age,  though 
he  may  enter  and  take  the  profits  in  the  meantime.  But  it  seems  that  a 
sale  and  manual  deUvery  of  chattels  by  an  infant  may  be  avoided  while 
under  age.  Bac.  Ab.  Infancy  and  Age,  1;  Com.  Dig.  Enfant,  c.  4,  5,  9;  F. 
N.  B.  192;  Roof  v.  Stafford,  7  Cowen,  179;  9  Id.  626.  Some  of  the  old 
books  say  that  an  infant  may  avoid  his  deed  by  entry  before  he  comes  of 
age;  but  that  is  not  the  doctrine  of  the  present  day.  He  may  enter  while 
within  age  and  take  the  profits  until  the  time  arrives  when  he  has  a  legal 
capacity  to  afl&rm  or  disaffirm  the  deed,  but  the  deed  is  not  rendered  utterly 
void  by  the  entry;  it  may  still  be  confirmed  after  he  arrives  at  fuU  age." — 
Bronson,  J.,  in  Bool  ».  Mix,  17  Wend.  (N.  Y.)  119,  132  (1837). 

Conveyance  to  Infants.  Scanlan  v.  Wright,  13  Pick.  (Mass.)  523,  by 
Shaw,  C.  J.:  "Where  an  estate  is  conveyed  by  a  deed  poU  to  a  minor  or 
married  woman,  the  estate  vests  subject  only  to  be  divested  in  case  she 
should  disagree  to  it  when  discovert  and  of  full  age."  Accord,  as  to  minors, 
Appell  V.  Appell,  235  111.  27;  Watson  v.  Ruderman,  79  Conn.  687;  Callis 
V.  Day,  38  Wis.  643;  Lynde  v.  Budd,  2  Paige  (N.  Y.),  191.  See  note,  51  L. 
R.  A.  (N.  S.)  28. 
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company  of  their  intent  to  disaffirm  the  conveyance,  March 
22,  1883.  Treating  this  as  a  suflBcient  act  of  disaflfirmance  in 
case  they  then  had  the  right  to  disaffirm — and  it  is  not  material 
whether  it  was  or  not,  for  the  bringing  of  the  action,  which  was 
sufficient,  immediately  followed, — there  elapsed  between  the 
execution  of  the  deed  and  its  disaffirmance  twenty-five  years 
and  four  months.  The  disabiUty  of  infancy  on  the  part  of  the 
infant  grantor  ceased  April  21,  1863,  and,  as  the  real  estate  was 
owned  by  her  at  the  time  of  her  marriage,  her  disabiUty  from 
coverture,  so  far  as  afifected  her  right  to  reclaim,  hold  and  con- 
trol the  property,  ceased  August  1,  1866,  when  the  General 
Statutes  (1866)  went  into  effect;  so  that  for  four  years  and 
eight  months  before  she  died,  she  was  free  of  the  disability  of 
infancy,  and  for  one  year  and  four  and  a  half  months,  she  was 
practically  free  of  the  disabiUty  of  covertvu-e.  During  the 
latter  period,  at  least,  she  was  capable  in  law  to  disaffirm  the 
deed,  if  she  had  the  right  to  do  so;  and  if  she  was  required  to 
exercise  the  right  within  a  reasonable  time  after  her  disability 
ceased,  the  time  was  running  for  that  period.  The  youngest  of 
the  plaintiffs  became  of  age  January  29,  1881,  so  that,  even  if 
the  period  of  minority  of  plaintiffs  were  to  be  excluded  (and 
we  doubt  if  it  should  be),  there  is  to  be  added  at  least  two  years 
and  two  months  to  the  time  which  had  elapsed  when  the  grantor 
died,  making  the  time  three  years  and  over  six  months. 

The  main  question  in  the  case  is,  must  one  who,  while  a 
minor,  has  conveyed  real  estate,  disaffirm  the  conveyance 
within  a  reasonable  time  after  the  minority  ceases,  or  be  barred? 
Of  the  decided  cases  the  majority  are  to  the  effect  that  he  need 
not,  (where  there  are  no  circumstances  other  than  the  lapse  of 
time  and  silence),  and  that  he  is  not  barred  by  mere  acquies- 
cence for  a  shorter  period  than  that  prescribed  in  the  Statute  of 
Limitations.    The  foUowing  are  the  principal  cases  so  decided 
Vaughan  v.  Parr,  20  Ark.  600;  Boody  v.  McKenney,  23  Me.  517 
Davis  V.  Dudley,  70  Me.  236;  Prout  v.  Wiley,  28  Mich.  164 
Youse  V.  Norcimi,  12  Mo.  549;  Norcum  v.  Gaty,  19  Mo.  65 
Peterson  v.  Laik,  24  Mo.  541;  Baker  v.  Kennett,  54  Mo.  82 
Huth  V.  Car.  Mar.  Ry.  &  Dock  Co.,  56  Md.  202;  Hale  v.  Ger- 
rish,  8  N.  H.  374;  Jackson  v.  Carpenter,  11  Johns.  539;  Voorhies 
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V.  Voorhies,  24  Barb,  150;  McMurray  v.  McMiirray,  66  N.  Y. 
175;*  Lessee  of  Drake  v.  Ramsay,  5  Ohio,  252;  Cresinger  v.. 
Lessee  of  Welsh,  15  Ohio,  156;  Irvine  v.  Irvine,  9  Wall.  617; 
Ordinary  v.  Wherry,  1  Bailey,  28. 

On  the  other  hand,  there  are  many  decisions  to  the  effect 
that  mere  acquiescence  beyond  a  reasonable  time  after  the 
minority  ceases  bars  the  right  to  disaffirm,  of  which  cases  the 
following  are  the  principal  ones:  Holmes  v.  Blogg,  8  Taimt.  35; 
Dublin  &  W.  Ry.  Co.  v.  Black,  8  Exch.  181;  Thomasson  v. 
Boyd,  13  Ala.  419;  Delano  v.  Blake,  11  Wend.  85;  Bostwick 
V.  Atkins,  3  N.  Y.  53;  Chapin  v.  Shafer,  49  N.  Y.  407;  Jones  v. 
Butler,  30  Barb.  641;  Kline  v.  Beebe,  6  Conn.  494;  Wallace  v. 
Lewis,  4  Harr.  75,  80;  Hastings  v.  DoUarhide,  24  Calif.  195; 
Scott  V.  Buchanan,  11  Humph.  467;  Hartman  v.  Kendall,  4 
Ind.  403;  Bigelow  v.  Kinney,  3  Vt.  353;  Richardson  v.  Boright, 
9  Vt.  368;  Harris  v.  Cannon,  6  Ga.  382;  Cole  v.  Pennoyer,  14  111. 
158;  Black,  v  Hills,  36  111.  376;  Robmson  v.  Weeks,  56  Me.  102; 
Little  V.  Duncan,  9  Rich.  (S.  C.)  Law,  55. 

The  rule  holding  certain  contracts  of  an  infant  voidable 
(among  them  is  conveyance  of  real  estate),  and  giving  him  the 
right  to  affirm  or  disaffirm  after  he  arrives  at  majority,  is  for 
the  protection  of  minors,  and  so  that  they  shall  not  be  preju- 
diced by  acts  done  or  obUgations  incurred  at  a  time  when  they 
are  not  capable  of  determining  what  is  for  their  interest  to  do. 
For  this  purpose  of  protection  the  law  gives  them  an  oppor- 
tunity, after  they  have  become  capable  of  judging  for  them- 
selves, to  determine  whether  such  acts  or  obligations  are 
beneficial  or  prejudicial  to  them,  and  whether  they  will  abide 
by  or  avoid  them.  If  the  right  to  affirm  or  disaffirm  extends 
beyond  an  adequate  opportimity  to  so  determine  and  to  act 
on  the  result,  it  ceases  to  be  a  measure  of  protection,  and  be- 
comes, in  the  language  of  the  court  in  Wallace  v.  Lewis,  "a 
dangerous  weapon  of  offence,  instead  of  a  defence."  For  we 
cannot  assent  to  the  reason  given  in  Boody  v.  McKenney  (the 
only  reason  given  by  any  of  the  cases  for  the  rule  that  long 


1  Accord,  Eagan  v.  Scully,  29  N.  Y.  App.  Div.  617;  O'Donohue  v.  Smith, 
,130  N.  Y.  App.  Div.  214. 
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acquiescence  is  not  proof  of  ratification),  "that  by  his  silent 
acquiescence  he  occasions  no  injury  to  other  persons,  and  se- 
cures no  benefits  or  new  rights  to  himself.  There  is  nothing 
to  urge  him  as  a  duty  to  others  to  act  speedily."  The  existence 
of  such  an  infirmity  in  one's  title  as  the  right  of  another  at  his 
pleasure  to  defeat  it,  is  necessarily  prejudicial  to  it;  and  the 
longer  it  may  continue,  the  more  serious  the  injury.  Such  a 
right  is  a  continual  menace  to  the  title.  Holding  such  a  menace 
over  the  title  is,  of  course,  an  injury  to  the  owiier  of  it;  one  pos- 
sessing such  a  right  is  bound,  in  justice  and  fairness  towards 
the  owner  of  the  title,  to  determine  without  delay  whether  he 
will  exercise  it.  The  right  of  a  minor  to  disaflSrm  on  coming 
of  age,  like  the  right  to  disaffirm  in  any  other  case,  should  be 
exercised  with  some  regard  to  the  rights  of  others, — ^with  as 
much  regard  to  those  rights  as  is  fairly  consistent  with  due 
protection  to  the  interests  of  the  minor. 

In  every  other  case  of  a  right  to  disaffirm,  the  party  holding 
it  is  required,  out  of  regard  to  the  rights  of  those  who  may  be 
affected  by  its  exercise,  to  act  upon  it  within  a  reasonable  time. 
There  is  no  reason  for  allowing  greater  latitude  where  the  right 
exists  because  of  infancy  at  the  time  of  making  the  contract. 
A  reasonable  time  after  majority  within  which  to  act  is  all 
that  is  essential  to  the  infant's  protection.  That  ten,  fifteen 
or  twenty  years,  or  such  other  time  as  the  law  may  give  for 
bringing  an  action,  is  necessary  as  a  matter  of  protection  to 
him,  is  absurd.  The  only  effect  of  giving  more  than  a  reason- 
able time  is  to  enable  the  mature  man,  not  to  correct  what  he 
did  amiss  in  his  infancy,  but  to  speculate  on  the  events  of  the 
future — a  consequence  entirely  foreign  to  the  purpose  of  the 
rule,  which  is  solely  protection  to  the  infant.  Reason,  justice 
to  others,  public  pohcy  (which  is  not  subserved  by  cherishing 
defective  titles),  and  convenience,  require  the  right  of  disaf- 
firmance to  be  acted  upon  within  a  reasonable  tiine.  What  is 
a  reasonable  time  will  depend  on  the  circiunstances  of  each 
particular  case,  and  may  be  either  for  the  court  or  for  the  jury 
to  determine.  Where,  as  in  this  case,  there  is  mere  delay,  with 
nothing  to  explain  or  excuse  it,  or  show  its  necessity,  it  will  be 
for  the  court.    Cochran  v.  Toher,  14  Minn.  293  (385) ;  Derosia 
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V.W.&  St.  P.  R.  Co.,  18  Minn.  119  (133).  Three  years  and  a 
half,  the  delay  in  this  case  (excluding  the  period  of  plaintiffs' 
minority),  after  the  time  within  which  to  act  had  commenced 
to  run,  was  prima  fade  more  than  a  reasonable  time,  and  prima 
fade  the  conveyance  was  ratified. 
Order  reversed. 

STRONG,  J.,  IN  SIMS  v.  EVERHARDT 
102  U.  S.  300,  309—1880 

The  question  now  is,  whether  Mrs.  Sims  did  disaffirm  her 
deed  within  a  reasonable  time  after  she  attained  her  majority.' 
What  is  a  reasonable  time  is  nowhere  determined  in  such  a 
manner  as  to  furnish  a  rule  applicable  to  all  cases.  The  ques- 
tion must  always  be  answered  in  view  of  the  peculiar  circmn- 
stances  of  each  case.  State  v.  Plaisted,  43  N.  H.  413;  Jenkins 
V.  Jenkins,  12  Iowa,  195,  and  numerous  other  cases.  It  must 
be  admitted  that  generally  the  disaffirmance  must  be  within 
the  period  litnited  by  the  Statute  of  Limitations  for  bringing 
an  action  of  ejectment.  A  much  less  time  has  in  some  cases 
been  held  unreasonable.  It  is  obvious  that  delay  in  some 
cases  could  have  no  justification,  while  in  others  it  would  be 
quite  reasonable. 

Now,  in  this  case,  though  there  was  no  disaffirmance  for 
nearly  twenty-one  years  after  Mrs.  Sims  attained  her  majority, 
there  were  very  remarkable  reasons  for  the  delay,  sufficient, 
in  our  opinion,  to  excuse  it.  When  the  deed  was  made  she  was 
laboring  under  a  double  disabiUty, — ^infancy  and  coverture. 
Even  if  her  deed  and  that  of  her  husband  had  not  conveyed  his 
marital  right  to  the  possession  and  enjoyment  of  the  land,  she 
would  have  been  under  no  obhgation,  imposed  by  the  Statute 
of  Limitations,  to  sue  until  both  the  disabiUties  had  ceased; 
that  is,  until  after  1870.  It  is  an  acknowledged  rule  that  when 
his  right  of  action  accrues,  he  is  not  obhged  to  act  until  the 
last  is  removed.  2  Sugden,  Vendors,  103,  482;  Mercer's  Lessee 
V.  Sheldon,  1  How.  37.     This  is  the  rule  under  the  Statute  of 

'  Mrs.  Sims  disaflBrmed  her  deed  about  one  month  after  she  was  divorced. 
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Limitations.  But  Mrs.  Sims  could  not  sue  until  after  her  di- 
vorce, and  until  the  right  the  husband  acquired  by  his  marriage 
terminated.  And  had  she  given  notice  during  her  coverture 
of  disafiirmance  of  her  deed,  it  was  in  the  power  of  her  husband 
to  disaflSrm  her  disaflBrmance.  2  Bishop,  Married  Women, 
sec.  392.  Giving  notice,  therefore,  which  was  all  she  could 
do,  would  have  been  a  vain  thing.  The  law  does  not  compel 
the  performance  of  things  that  are  vain.  Mr.  Bishop,  in  his 
work  to  which  we  have  referred,  says  that  if  an  infant,  who  is 
also  a  married  woman,  makes  an  instrument  voidable  because 
of  her  infancy,  the  disability  of  coverture  enables  her  to  post- 
pone the  act  of  avoidance  to  a  reasonable  time  after  the  co- 
verture "^is  ended.  Sec.  516.  In  support  of  this  he  refers  to 
Dodd  V.  Benthal,  4  Heisk.  (Tenn.)  601,  and  Matherson  v. 
Davis,  2  Coldw.  (Tenn.)  443.  These  cases  certainly  sustain 
the  rule  stated  in  the  text.  In  the  former  it  was  decided  that 
an  infant,  who  is  also  a  married  woman,  has  the  option  to  dis- 
sent from  her  deed  within  a  reasonable  time  after  her  coverture, 
though  her  coverture  may  continue  more  than  twenty  years. 
And  if  this  were  not  so,  the  disabiUty  of  coverture,  instead  of 
being  a  protection  to  the  wife,  as  the  law  intends  it,  would  be 
the  contrary.  We  have  found  no  decision  that  is  in  conflict 
with  this  doctrine,  and  no  dicta  even,  except  those  in  Scranton 
V.  Stewart.'  And  why  should  the  rule  not  be  thus?  The  person 
who  takes  a  deed  from  an  infant  feme  covert  knows  that  she  is 
not  sui  juris,  and  that  she  will  be  under  the  control  of  her  hus- 
band while  the  coverture  lasts.  He  is  bound  to  know,  also, 
that  she  has  the  disabiUty  of  infancy.  He  assumes,  therefore, 
the  risk  of  attending  both  those  disabilities. 

But  the  continued  coverture  of  Mrs.  Sims,  after  she  attained 
full  age,  is  not  the  only  circiunstance  of  importance  to  the  in- 
quiry whether  she  disaflSrmed  her  deed  within  a  reasonable 
time.  The  circumstances  under  which  the  deed  was  made  are 
to  be  considered.  There  is  evidence  that  she  was  constrained 
by  her  husband  to  execute  the  deed;  that  his  conduct  toward 
her  was  abusive,  violent,  and  threatening,  in  order  to  induce 

» 52  Ind.  68. 
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her  to  consent  to  the  sale;  that  she  was  intimidated  by  him; 
that  a  look  from  him  would  make  her  do  almost  anything,  and 
that  she  was  in  a  weak  and  nervous  condition.  It  is  not  strange 
that  a  woman  bound  to  such  a  husband  should  delay  during 
her  coverture  disaflBrming  a  contract  which  he  had  forced  her 
to  make. 

Add  to  this,  that  she  had  very  little  opportimity  to  disaflSrm 
until  after  her  divorce.  Before  she  had  reached  her  majority 
she  removed  to  another  state,  and  never  returned  to  the 
neighborhood  of  the  property  to  reside.  Between  1848  or  1849 
and  1870  she  made  but  two  visits  to  Laporte,  both  on  account 
of  sickness  or  the  death  of  a  relative,  and  neither  visit  was 
prolonged  beyond  three  days.  It  is  not  a  case,  therefore,  of 
standing  by  after  she  became  of  age  and  seeing  her  property 
in  the  enjoyment  of  another. 

And  again,  she  never  did  any  act  after  her  deed  was  made 
and  after  she  became  of  age,  expressive  of  her  consent  to  it  or 
implying  an  afiirmance  of  the  contract.  The  most  that  is  al- 
leged against  her  is  that  she  was  silent  during  her  coverture. 
But  silence  is  not  necessarily  acquiescence. 

"We  are  aware  that  the  decisions  respecting  the  disaffirm- 
ance of  an  infant's  deed  are  not  in  entire  harmony  with  each 
other.  While  it  is  generally  agreed  that  the  infant  to  avoid  it 
must  disaffirm  it  within  a  reasonable  time  after  his  majority 
is  attained,  they  differ  as  to  what  constitutes  disaffirmance 
and  as  to  the  effect  of  mere  silence.  Where  there  is  nothing 
more  than  silence,  many  cases  hold  that  an  infant's  deed  may 
be  avoided  at  any  time  after  his  reaching  majority  until  he  is 
barred  by  the  Statute  of  Limitations,  and  that  silent  acquies- 
cence for  any  period  less  than  the  period  of  limitation  is  not 
a  bar.  Such  was  in  effect  the  ruling  in  Irvine  v.  Irvine,  9  Wall. 
617.  See  also  Prout  v.  Wiley,  28  Mich.  164,  a  well-considered 
case,  and  Lessee  of  Drake  v.  Ramsey,  5  Ohio,  251.  But,  on 
the  other  hand,  there  appears  to  be  a  greater  number  of  cases 
which  hold  that  silence  during  a  much  less  period  of  time  will 
be  held  to  be  a  confirmation  of  the  voidable  deed.  But  they 
either  rely  upon  Holmes  v.  Blogg,  8  Taunt.  35,  which  was  not 
a  case  of  an  infant's  deed,  or  subsequent  cases  decided  on  its 
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authority,  or  they  rest  in  paxt  upon  other  circumstances  than 
mere  silent  acquiescence,  such  as  standing  by  without  speak- 
ing while  the  grantee  has  made  valuable  improvements,  or 
making  use  of  the  consideration  for  the  deed.  We  think  the 
preponderance  of  authority  is  that,  in  deeds  executed  by  in- 
fants, mere  inertness  or  silence,  continued  for  a  period  less  than 
that  prescribed  by  the  Statute  of  Limitations,  unless  accom- 
panied by  aflfinnative  acts,  manifesting  an  intention  to  assent 
to  the  conveyance,  will  not  bar  the  infant's  right  to  avoid  the 
deed.  And  those  confirmatory  acts  must  be  voluntary.  As 
we  have  said,  one  who  i§  under  a  disability  to  make  a  contract 
cannot  confirm  one  that  is  voidable,  or,  what  is  the  same  thing, 
cannot  disaffirm  it.  An  affirmance  or  a  disaffirmance  is  in  its 
nature  a  mental  assent,  and  necessarily  implies  the  action  of  a 
free  mind,  exempt  from  all  constraint  of  disability. 

In  view  of  these  considerations,  our  conclusion  is  that  Mrs. 
Sims,  the  complainant,  having  been  a  feme  covert  until  1870, 
and  never  having  done,  during  her  coverture,  any  act  to  con- 
firm the  deed  which  she  made  during  her  infancy,  could  effect- 
ively disaffirm  it  in  1870,  when  she  became  a  free  agent,  and 
that  her  notice  of  disaffirmance  and  her  suit  avoided  her  deed 
made  in  1847.' 

•  "Upon  this  question  of  the  affirmance  of  a  deed  executed  during  minority, 
by  mere  lapse  of  time  or,  in  other  words,  by  mere  silence  or  acquiescence 
for  any  particular  period  of  time,  after  the  minor  has  attained  his  majority, 
it  is  sufficient,  without  citing  and  analyzing  authorities,  to  say  that,  by  the 
great  weight  of  authority,  both  English  and  American,  such  delay  or  ac- 
quiescence, without  any  affirmative  act  indicating  an  intention  to  affirm,  or 
tending  to  mislead  the  grantee  into  a  behef  of  such  intention,  or  any  cir- 
cumstances of  equitable  estoppel,  such  as  standing  by  and  seeing  improve- 
ments made  or  money  expended,  or  a  sale  of  the  property  to  another,  without 
asserting  his  claim  (or  some  such  special  circumstance),  will  not  operate  as 
an  affirmance  or  confirmation  of  the  deed  executed  during  minority,  nor 
prevent  the  minor  from  disaffirming  it  and  reclaiming  the  land  at  any  time 
allowed  him  by  the  statute  of  limitation  for  bringing  an  action.  The  ques- 
tion, in  such  a  case,  is  substantially  but  a  question  of  the  time  within  which 
an  action  may  be  brought;  and  the  legislature  having  fixed  the  time  which 
to  them  seemed  reasonable  for  this  purpose  it  is  not  within  the  power  of  the 
judiciary  to  change  it.  But  when  facts  exist  which  create  an  equitable 
estoppel,  as  above  intimated,  or  some  other  special  circumstances  such  as 
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3.  What  Constitutes  Avoidance 

SINGER  MANUFACTURING  COMPANY  ».  LAMB 

81  Mo.  221— 1883 

Martin,  C.  This  was  a  suit  to  foreclose  a  mortgage  con- 
veying 640  acres  of  land,  and  was  instituted  against  the  mort- 
gagor and  all  other  persons  interested  in  the  land  by  convey- 
ance under  him.  The  controversy  which  comes  before  us, 
relates  to  only  eighty  acres  of  the  mortgaged  land,  claimed  by 
Isaac  N.  Lamb,  who  is  the  appellant,  from  the  decree  of  fore- 
closure as  to  this  parcel.  The  pleadings  were  sufficient  to  em- 
brace the  issues  contained  in  the  evidence,  and  need  not  be 
recited. 

On  the  14th  day  of  February,  1876,  W.  W.  Chenault  exe- 
cuted and  delivered  to  the  plaintiff  a  mortgage  on  the  whole 
640  acres.  At  this  time  he  was  a  minor,  under  the  age  of 
twenty-one  years.  On  the  26th  day  of  July,  1876,  while  he  was 
still  a  minor,  he  executed  and  delivered  to  one  Leroy  Moore, 
a  warranty  deed  to  eighty  acres  of  the  mortgaged  tract  for  a 
consideration  of  $350.  On  the  17th  day  of  November,  1876, 
said  Moore,  by  warranty  deed,  conveyed  the  same  parcel  of 
eighty  acres  to  Isaac  N.  Lamb,  defendant,  for  a  consideration 
of  $400.  On  the  25th  day  of  March,  1879,  and  after  the  mort- 
gagor had  attained  his  majority,  he  executed  and  delivered  to 
the  defendant,  Lamb,  a  quit-claim  deed  for  the  same  parcel  of 
eighty  acres.  On  the  2d  day  of  April,  1880,  the  mortgagor 
executed  and  delivered  to  plaintiff  a  deed  affirming  the  mort- 
gage deed  as  to  all  the  land  conveyed  by  it. 

The  deed  made  by  the  mortgagor  to  Leroy  Moore,  while  he 

are  above  alluded  to,  so  that  the  question  ceases  to  be  one  merely  of  the 
length  or  lapse  of  time,  it  may  perhaps  be  very  proper  to  hold,  as  many 
cases  have  held,  that  the  infant  should  manifest  his  purpose  to  disaflBrm 
within  a  reasonable  time;  and  what  should  be  held  to  be  a  reasonable  time 
might  depend  much  upon  the  special  circumstances  of  the  particular  case. 
This  distinction  reconciles  nearly,  though  not  quite,  alllof  the  decisions 
upon  this  subject."— Prout  v.  Wiley,  28  Mich.  164, 167. 
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was  still  a  minor,  could  not  constitute  a  disaffirmance  of  the 
mortgage  deed  previously  made  during  his  minority.  If  his 
quit-claim  deed  to  the  defendant  Lamb,  after  he  had  reached 
his  majority,  was  effective  in  disaflfirming  the  mortgage  deed, 
as  to  the  land  in  controversy,  then  the  subsequent  deed  of 
affirmance  of  the  mortgage  deed,  as  to  the  same  land,  could  have 
no  effect  in  giving  it  to  the  plaintiff  or  preserving  it  in  its 
security.  Thus  the  sole  question  necessary  for  us  to  consider 
is,  whether  the  quit-claim  deed  operated  as  a  disaffirmance  of 
the  mortgage  deed  as  to  this  parcel  of  land.  This  is  the  only 
point  presented  by  counsel  on  both  sides. 

The  deed  of  a  minor  is  not  void,  but  only  voidable,  after 
he  reaches  his  majority.  Peterson  v.  Laik,  24  Mo.  541 ;  Huth  v. 
Corondelet,  etc.,  56  Mo.  202.  The  right  to  disaffirm  may  be 
exercised  by  his  heirs  and  representatives  within  the  time  per- 
mitted to  him  for  doing  the  act.  111.,  etc.,  Co.  v.  Bonner,  75 
HI.  315.  It  requires  no  affirmative  act  to  continue  its  validity, 
but  only  an  absence  of  any  disaffirming  acts.  It  remains  vaUd 
in  all  respects,  like  the  deed  of  an  adult,  until  it  has  been  dis- 
affirmed by  the  maker,  after  reaching  his  majority.  The  an- 
cient doctriae  which  required  the  disaffirming  act  to  be  of  as 
high  and  solemn  a  character  as  the  act  disaffirmed  has  no  place 
in  modem  law.  The  disaffirming  act  need  take  no  particular 
form  or  expression.  Allen  v.  Poole,  54  Miss,  323;  White  v. 
Flora,  2  Overton  (Tenn.),  426;  Phillips  v.  Green,  5  T.  B.  Mon- 
roe, 344.  The  deed  of  a  minor  may  be  avoided  by  acts  and  dec- 
laratione  disclosing  an  unequivocal  intent  to  repudiate  the 
binding  force  and  effect  of  it  as  a  vaUd  instrument.  If  the  minor 
after  reaching  his  majority,  has  expressly  repudiated  his  deed, 
there  remains  nothiag  for  construction.  But  when  the  dis- 
affirmance proceeds  from  the  acts  of  the  minor,  after  reaching 
majority,  they  must,  in  their  nature,  imply  a  repudiation  of  the 
voidable  instrument.  If  they  are  consistent  with  the  continued 
existence  of  such  instrmnent,  there  is  no  disaffirmance,  and  the 
deed  remains  unaffected.  Leitendorfer  v.  Hempstead,  18  Mo. 
269;  111.  Land  Co.  v.  Beem,  2  111.  App.  390;  Eagle  Fire  Co.  v. 
Lent,  6  Paigej  635;  McGan  v.  Marshall,  7  Humph.  121. 

In  applying  this  controlling  principle,  it  has  been  held,  that 
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an  absolute  conveyance  by  a  minor  is  necessarily  avoided  by  a 
subsequent  absolute  conveyance  of  the  same  land,  after  ma- 
jority, to  a  third  person.  Youse  v.  Norcoms,  12  Mo.  550; 
Norcum  v.  Sheahan,  21  Mo.  25;  Jackson  v.  Carpenter,  11  Johns. 
539;  Jackson  v.  Burchin,  14  Johns.  123.^  The  effect  of  the  dis- 
affirming act  must  depend  greatly  upon  the  natm-e  and  effect 
of  the  act  claimed  to  have  been  disaflBirmed.  It  has  been  held 
that  a  subsequent  mortgage,  after  majority,  does  not  neces- 
sarily avoid  a  prior  one  made  during  minority.  McGan  v. 
Marshall,  7  Humph.  121.  Two  deeds  to  different  persons,  pur- 
porting to  convey  the  absolute  title  to  a  parcel  of  land,  canijot 
stand  together  any  more  than  two  bodies  can  occupy  the  same 
space.  They  are  necessarily  inconsistent.  But  this  is  not  nec- 
essarily the  case  with  two  mortgages.  The  second  one  takes 
effect  on  the  equity  of  redemption,  and  there  may  be  value 
enough  in  the  real  estate  to  satisfy  both.  And  upon  the  same 
reasoning  it  has  been  held,  that  a  subsequent  deed  purporting 
simply  to  convey  "all  the  undivided  moiety  of  all  those  cer- 
tain lots,"  would  not  operate  as  a  disaffirmance  of  a  prior  mort- 
gage on  the  same  property  made  by  the  grantor  during  minor- 
ity.   It  was  held  that  the  obvious  intent  of  such  a  conveyance, 

'■  "The  deed  of  an  infant  is  voidable,  and  must  be  avoided  before  the  action 
will  lie;  but  when  properly  avoided  no  other  thing  is  necessary  to  be  done 
before  bringing  suit.  The  necessity  for  the  infant  to  make  entry  before 
giving  the  deed  of  avoidance,  or  before  bringing  suit,  does  not  exist  in  this 
state.  Title  by  descent,  and  our  mode  of  transferring  title  by  deed,  are 
regulated  by  statute.  The  old  common-law  doctrine  of  feoffment  with  hvery 
of  seizin  does  not  constitute  any  part  of  our  law  of  conveyancing.  Our 
registry  laws  supply  their  place,  and  furnish  the  notoriety  of  transfer  in- 
tended to  be  given  by  that  ancient  mode  of  passing  title;  and  the  making  and 
recording  of  the  second  deed  in  this  case  was  entirely  sufficient.  How.  St. 
Ch.  216,  §§  5652,  5657;  1  Pars.  Cont.  (3d  ed.)  pp.  373,  374;  Eagle  Fire  Co.  v. 
Lent,  6  Paige,  635;  Cresinger  v.  Welch,  15  Ohio,  192;  Jackson  v.  Carpenter, 
11  Johns.  539;  Jackson  v.  Burchin,  14  Johns.  124;  Hoyle  v.  Stowe,  2  Dev.  & 
B.  (Law),  320;  Tucker  v.  Moreland,  10  Pet.  58;  Bingham  on  Infancy,  60; 
Dixon  V.  Merritt,  21  Minn.  196;  McGan  v.  Marshall,  7  Humph.  121;  Peterson 
V.  Laik,  24  Mo.  541;  Drake  v.  Ramsay,  5  Ohio,  252;  Hastings  v.  Dollarhide, 
24  Cal.  195;  Pitcher  v.  Laycock,  7  Ind.  398;  Laws  1881,  p.  385;  Crane  v. 
Reeder,  21  Mich.  82;  Prout  v.  Wiley,  28  Mich.  164."— Haynes  v.  Bennett, 
53  Mich.  15, 17  (1884). 
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in  the  absence  of  any  expression  to  the  contrary,  was  to  vest 
the  title  in  the  grantor,  subject  to  the  prior  mortgage.  Pahner 
V.  Miller,  25  Barb.  399.  It  has  been  held,  that  a  subsequent 
conveyance,  with  covenants  of  warranty,  would  be  inconsist- 
ent with  a  prior  mortgage,  and  would  operate  as  a  disaffirm- 
ance of  it.  Dixon  v.  Merritt,  21  Minn.  196.  But,  however  the 
law  may  be  in  these  cases  noticed  by  me  for  illustration,  I  am 
convinced  that  a  subsequent  quit-claim  deed  cannot,  either 
on  principle  or  authority,  be  accepted  as  a  disaffirmance  of  a 
prior  mortgage.  The  two  instruments  are  consistent  with 
each  other,  and  can  stand  together.  The  quit-claim  purports 
to  convey  only  the  estate  remaining  in  the  grantor  at  the  time 
of  its  execution.  In  operating  on  this  estate  as  it  existed,  it 
carried  it  to  the  grantee  subject  to  the  mortgage.  The  right 
to  disaffirm  the  mortgage  was  a  personal  privilege  of  the 
grantor,  and  could  not  be  considered  as  an  inherent  part  of  the 
title  transferred.  Hoyle  v.  Stowe,  2  Dev.  &  Bat.  (Law)  320. 
It  could  not  be  regarded  as  passing  to  an  assignee,  in  the  ab- 
sence of  express  language  to  that  effect,  so  long  as  the  grantor 
remained  in  being  to  exercise  it  himself.  Neither  do  I  perceive 
how  a  deed  which  is  entirely  consistent  with  the  mortgage,  and 
does  not  in  its  nature  or  language  purport  to  disaffirm  it,  can 
be  construed  as  sufficient  to  carry  to  the  grantee,  the  personal 
privilege  of  the  grantor  to  disaffirm  it,  in  the  absence  of  apt 
words  indicating  an  intention  to  convey  or  surrender  the  priv- 
ilege. The  fact  that  the  grantee  in  the  quit-claim  had  actual, 
as  well  as  constructive,  knowledge  of  the  existence  of  the  mort- 
gage, and  paid  no  valuable  consideration  for  the  quit-claim, 
could  add  nothing  to  the  strength  of  his  position;  and  for  that 
reason  not  be  considered.  Oiu"  opinion  is  that  the  decree  was 
without  error  and  should  be  affirmed.  It  is  so  ordered. 
All  concur,  except  Norton  and  Sherwood,  JJ.,  absent. 
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CHAPIN  V.  SHAFER  ET  AL. 
49  N.  Y.  407.— 1872 

The  action  was  brought  to  recover  possession  of  a  horse. 

Defendants  denied  plaintiff's  title  and  claimed  title  in  them- 
selves. 

Peckham,  J.  One  George  Chapin,  an  infant,  being  indebted 
to  the  defendants  for  the  balance  of  an  account  for  three  suits 
of  clothes,  one  for  himself  and  two  for  others,  gave  them  a  chat- 
tel mortgage  upon  a  horse,  to  be  void  in  case  he  paid  $110  in 
ninety  days  from  the  20th  of  January,  1868.  On  the  same 
day  he  sold  the  horse  to  this  plaintiff  and  delivered  it  to  her. 
He  refused  to  deliver  the 'horse  on  the  mortgage  to  the  defend- 
ants. When  the  mortgage  was  due,  the  defendants  took  the 
horse  from  plaintiff's  possession,  and  she  brought  this  action 
therefor.  In  August  thereafter,  directly  after  George  Chapin 
became  of  age,  he  ratified  the  bill  of  sale  to  plaintiff  by  writing 
indorsed  thereon.     .    .     . 

Assuming  that  the  mortgage  is  voidable  only,  then  the  mort- 
gagor had  a  right  to  avoid  it  at  any  time  before  he  arrived  at 
age,  and  within  a  reasonable  time  thereafter,  by  any  act  which 
evinced  that  purpose  (Bool  v.  Mix,  17  Wend.  119;  Stafford  v. 
Roof  [9  Cow.  626];  State  v.  Plaisted,  43  N.  H.  413),  and  an 
unconditional  sale  of  the  property  is  such  an  act. 

I  think  the  sale  to  this  plaintiff  on  the  same  day  the  mortgage 
was  executed,  and  the  delivery  of  the  horse  to  her,  was  such  a 
sale. 

True,  the  terms  of  the  sale  were  all  the  vendor's  "right,  title 
and  interest,"  in  the  property,  but  afterwards  came  a  covenant 
"to  warrant  and  defend  the  sale  of  said  goods  and  chattels, 
hereby  made  unto  the  said  Eliza,  against  all  and  every  person 
whomsoever." 

The  bill  of  sale  embraced  many  other  chattels  of  the  vendor, 
and  these  words  therein  were  obviously  intended  to  convey  the 
chattels  absolutely.  Taking  the  whole  instrument  together, 
it  was  an  unconditional  sale  with  warranty.  Such  is  its  man- 
ifest purpose.     The  covenant  of  warranty  so  in  substance 
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speaks.  The  cases  referred  to  by  the  appellants'  counsel  are 
all  cases  of  real  estate,  where  the  rules  of  construction  are  dif- 
ferent. In  sales  of  personal  property,  warranty  of  title  is 
always  impUed;  not  so  as  to  real  estate. 

The  mortgage  is  thus  absolutely  avoided. 

Again,  the  ratification  of  the  bill  of  sale  after  the  infant's 
arrival  at  age  was  for  a  like  purpose,  treating  it  as  a  "bill  of 
sale  and  assignment"  of  the  property.  The  purpose  to  ratify 
this  and  to  rescind  the  other  is  plain;  no  particular  form  of 
words  was  necessary.  This  avoided  the  mortgage.  It  was  thus 
made  void.  The  defendants '  authority  for  taking  the  horse  was 
gone.  The  defence  was  thereby  struck  out.  I  incline  to  think 
this  operated  to  make  the  defendants  trespassers  from  the 
beginning  in  taking  the  horse.  Their  title  was  never  perfected. 
Before  it  ripened,  it  was  extinguished  by  this  dissent. 

The  order  should  be  affirmed  and  judgment  absolute  for 
plaintiff. 

All  concur  except  Folgbr,  J.,  not  voting. 

Judgment  accordingly. 

4.  Avoidance  in  Part 

READY  V.  PINKHAM 

181  Mass.  351.— 1902 

Bill  in  equity,  filed  October  19,  1899,  by  one  claiming  under 
G.  Emerson  Vaughn  and  by  Vaughn  himself,  to  restrain  the 
defendant  from  foreclosing  a  certain  mortgage  for  $1,350  given 
by  Vaughn  when  a  minor. 

The  cause  was  heard  by  Pierce,  J.,  who  made  a  decree  grant- 
ing the  injunction  prayed  for  and  ordering  the  cancellation  of 
the  mortgage  and  the  release  of  all  claims  thereunder.  The 
defendant  alleged  exceptions. 

Knowlton,  J.  The  transactions  disclosed  by  this  bill  of 
exceptions  seem  to  have  been  as  follows:  One  Lewis  was  the 
owner  of  a  lot  of  land.  He  made  a  contract  with  one  Vaughn  to 
sell  him  the  land  and  to  build  a  house  upon  it,  for  which  Vaughn 
was  to  pay  a  certain  sum  in  cash  and  the  balance  by  a  mort- 
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gage  for  $1,350  upon  the  property.  This  mortgage  was  to  be 
given  by  Vaughn  to  one  Breed,  who  was  to  pay  the  money 
secured  by  it  to  Lewis  from  time  to  time,  as  the  work  of  build- 
ing went  on.  A  deed  from  Lewis  to  Vaughn  and  a  mortgage 
from  Vaughn  to  Breed  were  made,  both  on  the  same  date,  and 
at  the  same  time  an  assignment  was  made  from  Vaughn  to 
Lewis  of  the  money  to  be  furnished  by  Breed  under  the  mort- 
gage. Vaughn  was  at  that  time  a  minor.  Lewis  built  the  house 
and  Breed  paid  him  the  money  seciu-ed  by  the  mortgage.  After 
the  house  was  completed  Vaughn  moved  into  it,  and  more  than 
five  months  after  he  became  of  full  age  he  conveyed  it  to  the 
plaintifif,  telling  him  that  there  was  a  mortgage  upon  it  which  he 
(Vaughn)  did  not  consider  vaUd,  because  it  was  made  when  he 
was  a  minor.  The  mortgage  was  assigned  by  Breed  to  the 
defendant,  and  the  plaintiff  brings  this  bill  to  enjoin  the  de- 
fendant from  foreclosing  it. 

If  the  contract  for  the  sale  of  the  lot  from  Lewis  to  Vaughn 
included  a  contract  to  erect  a  house  upon  it  which  was  to  be 
paid  for  in  part  by  the  mortgage  to  Breed,  to  secure  him  for 
money  to  be  furnished  to  Lewis  as  the  construction  of  the 
building  proceeded,  the  mortgage  was  no  different  in  legal  effect 
as  against  Vaughn,  from  an  ordinary  mortgage  given  by  a 
minor  in  part  payment  for  real  estate  conveyed  to  him.  It  was 
voidable.  If  these  several  agreements  were  all  parts  of  one 
transaction,  it  is  of  no  consequence  that  the  mortgage  was  made 
to  Breed  instead  of  to  Lewis  the  grantor  in  the  deed.  Smith  v. 
McCarty,  119  Mass.  519,  520;  Hazelton  v.  Lesure,  9  Allen,  24; 
Woodward  v.  Sartwell,  129  Mass.  210. 

If  the  deed  and  mortgage  back  were  made  at  the  same  time 
and  as  parts  of  the  same  contract,  Vaughn,  after  becoming  of 
age,  could  not  afHrm  a  part  of  the  contract  by  retaining  and 
then  conveying  away  the  real  estate,  without  ratifjdng  also  the 
other  part  by  which  he  agreed  to  pay  for  it.  Badger  v.  Phinney, 
15  Mass.  359,  8  Am.  Dec.  105;  Boyden  v.  Boyden,  9  Mete.  519; 
Chandler  v.  Simmons,  97  Mass.  508,  93  Am.  Dec.  117;  Gibson 
V.  Soper,  6  Gray,  279,  66  Am.  Dec.  414;  Pelletier  v.  Couture,  148 
Mass.  269,  271,  19  N.  E.  400,  1  L.  R.  A.  863;  Dana  v.  Coombs, 
6  Greenl.  (Me.)  89,  19  Am.  Dec.  194;  Bobbins  v.  Eaton,  10 
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N.  H.  561;  Big^low  v.  Kinney,  3  Vt.  353,  21  Am.  Dec.  589;  Van 
Horn  V.  Grain,  1  Paige  (N.  Y.),  455. 

The  doctrine  stated  in  Gibson  v.  Soper  and  in  Ghandler  v. 
Simmons,  vM  supra,  that  in  order  to  avail  himself  of  his  right  to 
avoid  a  contract  a  minor  is  not  obliged  to  put  the  other  party  in 
statu  quo,  is  not  applicable  to  a  case  like  the  present,  where  a 
minor  affirms  a  contract  under  which  he  retains  and  holds 
imimpaired,  after  attaining  his  majority,  all  the  property 
covered  by  it.  [The  court  then  construed  the  deed,  mortgage 
and  contract  to  build  as  "parts  of  one  contract. "]  Exceptions 
sustained.^ 

SELLIN  ».  SCOTT 

1  New  South  Wales  Rep.  Eq.  64.— 1901 

This  was  a  suit  brought  by  James  A.  D.  Sellin  for  an  injunc- 
tion restraining  the  defendant  A.  J.  Scott  from  selling  news- 
papers within  a  certain  area  at  Milson's  Point,  North  Sydney. 
It  was  proposed  to  introduce  amongst  the  newsagents  of  North 
Sydney  the  system  known  as  the  block  system,  whereby  the 
neighborhood  was  parcelled  out  into  blocks,  each  block  being 
assigned  to  some  particular  newsagent  who  fell  in  with  the 
system,  with  the  object  of  securing  to  that  agent,  as  far  as 
might  be,  a  monoply  of  news  agency  within  his  block.  July  1, 
1899,  the  defendant,  a  minor,  undertook  not  to  sell  newspapers 
either  in  his  shop  in  the  Arcade  or  at  a  point  nearer  tp  the 
plaintiff's  shop  than  the  point  described  in  the  agreement  as 
"the  top  of  the  asphalt,"  the  position  of  which  was  clearly 
understood  by  the  parties,  and  as  to  which  no  controversy  has 
arisen.  In  consideration  of  so  doing  the  defendant  was  to 
receive  from  the  plaintiff  the  sum  of  £5,  and  an  undertaking  by 
the  plaintiff  not  to  sell  papers  outside  the  Arcade,  but  to  hand 
over  to  the  defendant  any  orders  he  might  receive  for  outside 
deUvery,  and  also  to  recognize  the  defendant  as  the  sole  agent 
under  the  block  system  for  the  Milson's  Point  block. 

Walkek,  J.     ...     He  [defendant]  attained  his  majority 

'  See  Thurstan  v.  Nottingham  Soc,  [1902]  1  Ch.  D.  1,  and  note  thereon 
in  16  Harvard  Law  Review,  307. 
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on  the  16th  June,  1900.  On  the  21st  of  the  same  month,  the 
plaintiff  wrote  to  him  caUing  his  attention  to  his  agreement  of 
the  1st  July,  and  his  breach  of  it,  and  threatening  proceedings. 
The  defendant  vouchsafed  no  reply,  but  continued  to  reap  thp 
benefit  of  his  agreement  so  far  as  it  was  in  his  favor;  contin- 
uing, I  must  take  it,  to  supply  papers  to  the  customers  sent  to 
him  by  the  plaintiff;  still  enjoying  the  advantage  of  the  plaintiff 
refraining  from  competition,  and  retaining  the  £5,  which  he 
liad  received  from  the  plaintiff.  This  state  of  things  has  con- 
tinued until  the  present  time.  In  addition  there  is  evidence 
that  the  defendant  himself  took  steps  to  enforce  the  block 
system,  of  which  the  agreement  between  himself  and  the 
plaintiff  was  an  integral  part.  The  plaintiff  having,  as  I  find, 
scrupulously  performed  his  part  of  the  agreement,  and  thereby 
altered  his  position,  it  was,  in  my  judgment,  incimibent  on  the 
defendant,  ii  he  intended  to  avoid  the  agreement  into  which  dur- 
ing infancy  he  had  entered,  to  do  so  clearly,  unmistakably,  and 
promptly.  On  the  contrary  he  has,  Iq  the  view  I  take  of  the 
evidence,  sought  only  to  repudiate  so  much  of  the  agreement  as 
he  finds  it  inconvenient  to  observe,  insisting  the  while  upon 
receiving  and  retaining  the  benefits  which  under  the  agreement 
accrue  to  him.  This  is  not  such  an  avoidance  of  a  contract  as 
the  law  requires.  The  defendant  having,  as  I  find,  broken  his 
agreement  by  selling  papers  both  in  his  shop  and  on  the  as- 
phalt, there  must  be  a  decree  for  the  plaintiff  with  costs. 

5.  Avoidance  a  Privilege  Personal  to  the  Infant 

BOZEMAN  ET  AL.   v.  BROWNING  ET  AL. 

31  Ark.  364— 1876 

In  February,  1839,  Joseph  A.  Browning,  a  minor,  gave  a 
bond  to  convey  his  Alabama  lands  to  his  brother  David  M. 
Browning,  and  was  paid  the  purchase  price.  In  September, 
1839,  being  then  of  age,  he  made  a  will  by  which,  in  general 
terms,  he  devised  his  property  to  his  father  and  mother  for 
their  lives,  with  remainder  to  his  brothers  and  sisters.  He  died 
in  September,  1839,  and  his  father  was  appointed  administra- 
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tor,  who  under  a  decree  of  the  Orphans'  Court,  in  1840,  exe- 
cuted to  JDavid  M.  Browning  a  deed  to  the  Alabama  lands 
pursuant  to  the  bond  to  convey.  David  M.  Browning  and  his 
grantees  remained  in  possession  imtil  this  action  was  brought 
in  1870.  In  that  year,  this  suit  was  begun  by  devisees  in  re- 
mainder under  the  will  of  Joseph  A.  Browning  against  persons 
claiming  under  David  M.  Browning.  The  bill  prayed  that  the 
lands  be  decreed  to  be  the  property  of  the  plaintiffs,  and 
defendants  alleged  to  be  the  brothers  and  sisters,  etc.,  of  the 
whole  blood  of  Joseph  A.  Browning,  and  for  an  account  of  rents 
and  profits  as  against  the  defendants  in  possession  of  and  claim- 
ing the  lands.  It  seems  that  the  brothers  and  sisters,  etc.,  of 
Joseph  A.  Browning  who  were  made  defendants,  declined  to 
join  as  plaintiffs  in  the  bill.  The  cause  was  finally  heard  on  the 
pleadings  and  evidence,  the  bill  was  dismissed  for  want  of 
equity,  and  plaintiffs  appealed. 

English,  Ch.  J.  .  .  .  Appellants  further  alleged  in 
the  bill,  that,  if  mistaken  in  the  averment  that  the  bond  for 
title  was  a  fabrication,  etc.,  Joseph  A.  Browning  was  an  infant, 
imder  the  age  of  twenty-one  years,  when  he  executed  the 
bond,  and  that  the  Orphans'  Court  of  Talladega  county,  Ala- 
bama, was  without  jurisdiction  to  decree  specific  performance, 
etc.  The  answers  admit  that  Joseph  A.  was  under  age  when  he 
made  the  bond.  It  appears  that  he  Hved  about  twenty-five 
days  after  he  was  of  age.  The  bond  for  title  was  not  void, 
because  of  the  infancy  of  the  obhgor.  Modem  decisions  have 
established  the  rule,  that  an  infant's  contracts  are  none  of  them 
absolutely  void,  that  is,  so  far  void  that  he  caimot  ratify  them 
after  he  arrives  at  the  age  of  legal  majority.  Vaughan,  Adm'r, 
V.  Parr,  20  Ark.  608.  The  sale  of  the  lands  seems  not  to  have 
been  improvident.  It  was  made  in  accordance  with  the  wishes, 
and  with  the  approbation  of  the  father,  and  it  is  not  shown 
that  the  price  paid  for  the  lands  was  not  a  fair  one. 

As  a  general  rule,  no  one  but  the  infant  himself,  or  his  legal 
representatives,  executors  and  administrators,  can  avoid  the 
voidable  acts,  deeds  and  contracts  of  an  infant,  for  while  living, 
he  ought  to  be  the  exclusive  judge  of  the  propriety  of  the  ex- 
ercise of  a  personal  privilege  intended  for  his  benefit;  and. 
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when  dead,  they  alone  should  interfere  who  legally  represent 
him.  Gullett  and  "Wife  v.  Lamberton,  6  Ark.  (1  Eng.)  118; 
1  Parsons  on  Contracts,  329;  Tyler  on  Inf.  and  Gov.  59. 

It  does  not  appear  that  the  contract  in  question  was  disaf- 
firmed by  the  infant,  after  he  was  of  age.  There  is  no  incon- 
sistency between  his  will  and  the  bond  for  title.  The  will 
makes  no  reference  to  the  Arkansas  lands  described  in  the  title 
bond.  The  devisor  devised,  in  general  terms,  his  real  and  his 
personal  property.  It  is  shown  that  he  owned  both  real  and 
personal  property  in  Alabama,  at  the  time  he  made  his  will; 
and  there  is  some  evidence  that  he  expressed  a  desire,  during 
his  last  illness,  to  make  a  deed  to  his  brother,  David  M.,  for 
the  Arkansas  lands,  which  he  had  sold  and  contracted  to  con- 
vey to  him,  but  was  restrained  by  his  physician,  who  advised 
him  to  be  quiet,  and  not  be  disturbed  with  business  transac- 
tions, which  might  prove  detrimental  to  him. 

Had  he  expressly  devised  the  Arkansas  lands,  it  would,  per- 
haps, have  been  a  disaffirmance  of  the  previous  contract  of 
sale,  made  while  he  was  an  infant.  Hoyle  v.  Stowe,  2  Dev.  & 
Batt.  322;  Breckenridge's  Heu-s  v.  Ormsby,  1  J.  J.  Marsh.  249. 

The  administrator  of  Joseph  A.  did  not,  certainly,  disafiirm 
the  contract;  on  the  contrary,  so  far  as  he  could,  he  aflBrmed  it. 
He  submitted,  without  objection,  to  the  jurisdiction  and 
order  of  the  Orphans'  Court  directing  him  to  make  a  deed  to 
David  M.  Browning,  in  accordance  with  the  bond  for  title. 
He  executed  the  deed,  brought  it  to  Arkansas,  and  delivered 
it  to  David  M.  Browning,  who  was  then  in  possession  of  the 
lands  under  the  bond  for  title.  He  set  up  no  claim  to  the  lands, 
during  his  lifetime,  as  devisee  under  the  will.  It  seems  that 
he  sold  the  Alabama  lands  to  Joseph  A.,  and  that  the  remainder 
devisees  under  the  will  made  quit-claim  deeds  to  the  pur- 
chaser. There  is  some  evidence  that  he  brought  the  negro 
woman  which  David  M.  let  Joseph  A.  have  in  part  payment 
of  the  lands,  to  Clark  county,  and  sold  her,  and  that  at  some 
time  after  his  death,  so  much  of  Joseph's  estate  as  remained 
was  distributed  to  his  devisees. 

The  appellants  attempted  by  their  bill,  after  the  lapse  of 
over  thirty  years,  to  disaffirm  the  bond  for  title,  on  the  ground 


516  INFANCY 

of  Joseph's  infancy,  and  to  recover  the  lands  from  his  vendee, 
and  those  holding  under  him,  claiming  the  lands,- as  remainder 
devisees,  under  general  expressions  of  his  will.  The  rule  seems 
to  be,  that  the  privilege  of  disaffirming  an  infant's  contract 
extends  to  his  legal  representatives,  after  his  death,  or  his 
privies  in  blood,  entitled  to  the  estate  upon  avoidance  of  the 
contract,  but  not  to  his  sm-ety,  endorser,  or  any  strangers,  or 
his  assignee,  or  other  privy  in  estate  only.  1  Chitty  on  Con- 
tracts, 11th  American  ed.,  p.  222,  note  (o).  The  rule  would  ex- 
tend, says  Mr.  Tyler  (Inf.  and  Gov.,  p.  59),  to  privies  in  blood 
of  the  infant,  but  not  to  his  assignees  or  privies  in  estate  only. 

The  appellants,  in  their  bill,  claim  the  lands  not,  as  the  heirs 
or  privies  in  blood  of  the  infant,  but  solely  as  devisees  imder 
his  will,  and  they  claim  to  exclude  all  others,  except  his  brothers 
and  sisters,  of  the  whole  blood,  and  their  descendants.  In 
other  words,  they  claim  as  devisees  imder  the  will,  as  any 
stranger  might  do,  if  a  devisee,  though  not  an  heir  or  privy  in 
blood.  They  place  themselves,  in  their  bill,  on  the  ground 
only  of  privies  in  estate. 

Had  Joseph  died  intestate,  possibly  his  Arkansas  lands  might 
have  gone  to  his  father,  who  furnished  the  money  to  purchase 
them,  and,  on  his  death,  to  the  heirs  of  the  father  generally; 
but,  if  the  lands  were  a  new  acquisition,  they  would  have  gone 
to  the  father  for  life,  and  in  remainder  to  the  collateral  kindred 
of  Joseph.  Gantt's  Digest,  sec.  2161;  Kelly's  Heirs  et  al.  v. 
McGuire  et  al,  15  Ark.  555. 

David  M.  Browning,  paid  for  the  lands,  took  the  bond  for 
title,  and  went  iato  possession  of  the  lands  under  it.  Had 
Joseph  A.  hved,  he  would  have  been  obliged  to  disaflSrm  the 
contract  within  the  period  of  limitation,  which  commenced 
running  at  his  majority,  or  his  right  to  disaffirm  would  have 
been  barred.  He  certainly  could  not  have  maiatained  this 
bill,  after  the  lapse  of  thirty  years,  to  disaflSrm  the  contract, 
and  recover  the  lands  of  his  vendee,  and  his  grantees;  and  the 
statute  having  commenced  running  against  him  during  his 
lifetime,  we  do  not  see  that  appellants,  who  claim  imder  his 
will,  are  in  any  better  condition  than  he  would  have  been,  had 
he  lived  and  brought  the  bill  himself.    Cresinger  v.  Lessee  of 
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Welch,  15  Ohio,  195;  Hughes  v.  Watson,  10  Ohio,  134;  Drake 
V.  Ramsey,  5  Ohio,  252;  Bool  v.  Mix,  17  Wend.  119;  Blanker- 
ship  et.al.  V.  Stout,  25  111.  132;  Tyler  on  Inf.  and  Gov.  67. 
Moreover,  had  Joseph  lived  and  brought  this  bill  to  disaffirm 
his  contract,  and  recover  the  lands  in  apt  time,  the  court  would 
not  have  granted  him  the  relief  prayed,  without  his  paying 
back  to  David  M.  Browning  the  purchase  money  which  he 
paid  him  for  the  lands.  Yet  appellants,  who  claim  the  lands 
imder  Joseph's  will,  seek,  by  their  bill,  to  disaffirm  his  con- 
tract and  recover  the  lands,  and  do  not  tender  or  offer  to  re- 
fund any  part  of  the  purchase  money.  It  was  well  said  by 
Chancellor  Kent,  that  the  privilege  of  infancy  is  to  be  used  as 
a  shield,  and  not  as  a  sword.  2  Kent's  Com.  240;  Tyler  on 
Inf.  and  Cov.  77;  Strain  v.  Wright,  7  Georgia,  570;  Jeffords' 
Adm'r  v.  Ringold  et  al,  6  Ala.  544  (in  which  it  was -also  held 
that  the  executor  or  an  administrator  of  an  infant  could  ratify 
the  contract  of  an  infant,  without  any  new  consideration). 
Badger  v.  Phinney,  15  Mass.  359;  1  Parsons  on  Con.  320; 
Womack,  Adm'r  v.  Womack,  8  Texas,  597;  Bailey  v.  Bam- 
berger, 11  B.  Mon.  113;  Weed  v.  Beebe  et  al,  21  Vt.  495.  .  .  . 
Upon  the  whole  record,  the  decree  of  the  court  below,  dis- 
missing the  bill  for  want  of  equity,  is  affirmed.^ 

6.  Effect  of  Avoidance,  in  Genebal 
HOYT  V.  WILKINSON 
57  Vt.  404.— 1885 

Assumpsit  on  a  note.  Heard  on  demurrer  to  the  defendant's 
rejoinder,  June  Term,  1884,  Veazey,  J.,  presiding.  Demurrer 
overruled,  and  judgment  for  the  defendant.  Pleas,  general 
issue.  Statute  of  Limitations,  and  infancy. 

Rejoinder  in  part: 

"Yet  for  rejoinder  in  this  behalf  the  said  defendant  says 
that  said  promissory  note  in  the  first  count  of  the  said  declara- 

'■  A  guardian  may  disaffirm  an  infant's  sale  of  personal  property.  Hughes 
V.  Murphy,  5  Ga.  App.  328;  22  Harvard  Law  Review,  453. 
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tion  mentioned  was  made  and  delivered  by  said  defendant  to 
one  John  B.  Covey,  the  original  payee  of  said  note,  in  respect 
of  a  contract  of  purchase  of  a  certain  horse  by  said  defendant, 
of  said  John  B.  Covey,  and  in  payment  of  said  horse,  on  the 
15th  day  of  December,  A,  D.  1853,  at  Sandgate,  aforesaid; 
and  afterwards  and  before  the  said  promissory  note  became 
due,  and  while  the  said  John  B.  Covey  held  and  owned  said 
promissory  note,  and  before  the  said  defendant  had  attained 
the  age  of  twenty-one  years,  to  wit:  on  the  first  day  of  Febru- 
ary, 1854,  at  Sandgate  aforesaid,  the  said  defendant  did  re- 
scind and  disaffirm  said  contract  of  purchase  of  said  horse,  and 
then  and  there  did  tender  and  offer  to  said  John  B.  Covey  the 
said  horse  so  purchased  of  him  as  aforesaid,  and  then  and  there 
requested  and  demanded  of  said  John  B.  Covey  that  he  sur- 
render and  give  up  to  said  defendant  the  said  promissory  note. 
And  that  said  John  B.  Covey  then  and  there  did  refuse  to  re- 
ceive said  horse  so  offered  and  tendered  as  aforesaid,  and  did 
refuse  to  surrender  and  give  up  to  said  defendant  the  said 
promissory  note  so  demanded  as  aforesaid." 

RowELL,  J.  An  infant  may  avoid  his  contracts  relating  to 
personal  property  while  imder  age  ajid  immediately.  1  Am. 
Lead.  Cas.  258;  Price  v.  Farman,  27  Vt.  268;  Willis  v.  Twam- 
bly,  13  Mass.  204;  Stafford  v.  Roof,  9  Cow.  626;  Bool  v.  Mix, 
17  Wend.  119,  132.  The  dictum  to  the  contrary  in  Farr  v. 
Sumner,  12  Vt.  31,  is  not  sound,  although  not  without  some 
support  in  the  authorities. 

But  what  was  the  effect  of  the  avoidance  and  tender  here 
rejoined?  It  was,  as  between  the  parties,  nothing  else  appear- 
ing, in  the  language  of  Chief  Justice  Shaw  in  Boyden  i).  Boy- 
den,  9  Met.  519,  to  "annul  the  contract  on  both  sides  ab 
initio,"  and  to  divest  the  plaintiff  of  title  to  the  note,  and  re- 
invest him  with  title  to  the  horse.  Willis  v,  Twambly,  supra; 
Badger  v.  Pinney,  15  Mass.  359;  1  Am.  Lead.  Cas.  258,  259. 
Willis  V.  Twambly  is  exactly  in  point.  There  the  plaintiff,  a 
minor,  had  a  non-negotiable  note  payable  to  himself,  which 
he  exchanged  with  Cook  for  a  worthless  watch.  The  next 
day,  imder  the  direction  of  his  father,  he  disaffirmed  the  con- 
tract by  tendering  back  the  watch  to  Cook  and  demanding  the 
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note,  which  Cook  refused  to  deliver,  and  also  to  take  the  watch. 
Subsequently  the  maker  of  the  note,  on  being  informed  of  the 
transaction  and  receiving  a  discharge  from  plaintiff's  father, 
gave  a  new  note  in  lieu  of  the  old  one,  after  which  Cook  passed 
the  old  note  to  B.,  assuring  him  it  would  be  paid,  and  B. 
brought  suit  thereon  against  tlie  maker  in  the  plaintiff's  name; 
and  it  was  held  that  the  note  ceased  to  be  the  property  of  Cook 
from  the  time  the  plaintiff  disaffirmed  the  contract,  and  that 
the  settlement  made  by  the  defendant  when  he,  gave  the  new 
note  discharged  him  from  liabihty  of  the  old  note.  The  case 
does  not  disclose  what  was  done  with  the  watch  after  it  was 
tendered  back,  and  no  point  was  made  of  that  by  either  court 
or  counsel. 

Price  V.  Furman  is  also  much  in  point.  There  the  minor 
tendered  back  the  horse  and  demanded  the  property  he  had 
given  in  exchange  for  it,  and  on  defendant's  refusal  to  receive 
the  horse  or  to  re-deliver  the  property,  the  minor  turned  the 
horse  loose  into  the  highway  and  left  it;  but  the  court  laid  no 
stress  on  that  fact,  but  said  that  when  the  contract  was  re- 
scinded it  could  not  be  enforced,  and  that,  on  general  princi- 
ples, the  minor  could  recover,*  as  there  had  been  an  offer  to 
return  the  horse,  which  was  in  his  possession  and  under  his 
control. 

This  is  very  analogous  to  the  tender  of  specific  articles  in  pay^ 
ment  of  a  note  or  other  contract,  where  a  tender  of  the  articles 
according  to  the  contract  vests  the  property  in  the  promisee  and 
discharges  the  debt;  and  the  promisor  is  not  bound  to  keep  the 
property,  nor  to  plead  uncore  prist.  Barney  v.  Bliss,  1  D.  Chip. 
^99. 

Plaintiff  contends  that  it  is  fairly  inferable  from  the  re- 
joinder that  the  defendant  continued  to  keep  the  horse  for 
such  a  length  of  time  and  in  such  a  manner  as  to  amount  to  a 
waiver  of  his  avoidance,  and  an  affirmance  of  the  contract. 
But  no  such  inference  can  fairly  be  drawn  from  the  pleading. 
If  plaintiff  thought  that  point  a  good  one,  and  desired  to  raise 
it,  he  should  have  sur-rejoined. 

We  find  no  error  in  the  judgment  below;  but  at  the 
plaintiff's  request,  the  same  is  reversed  pro  forma,  and  the 
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cause  remanded,  with  leave  to  plaintiff  to  replead  on  the  usual 
terms.  ^ 

7.  Effect  op  Avoidance  when  Action  is  Bbought,  bt  the  Addlt,  upon 
THE  Avoided  Contract 

CRAIGHEAD  v.  WELLS 

21  Mo.  404— 1855 

This  was  an  action  to  recover  damages  for  the  alleged  breach 
of  an  agreement  under  seal,  by  which  the  plaintiff  contracted 
to  furnish  to  the  defendants  "one  wagon  and  team  (in  conjimc- 
tion  with  Alfred  Bowman,  part  of  said  wagon  and  team)  and 
provisions  for  an  overland  trip  to  CaUfomia,"  in  consideration 
of  which  the  defendants  bound  themselves,  "jointly  and  sever- 
ally, to  pay  to  said  Craighead  the  one-half  of  all  the  net  profit 
that  they  may  make  from  the  first  six  months'  work  after 

'  An  infant  granted  an  easement  for  the  passage  of  a  sewer  through  his 
land.  Upon  arriving  at  majority,  he  disaffirmed  the  grant.  It  was  held 
that  the  continued  use  of  the  sewer,  after  disaffirmance,  would  be  a  nuisance 
which  he  could  abate.    McCarthy  v.  Nicrosi,  72  Ala.  332. 

Effect  of  Avoidance  as  to  Vendee  of  Infant's  Vendee.  The  infant 
may  disaffirm  and  revest  title  in  himself  even  as  against  any  of  the  successive 
purchasers  in  good  faith  subsequent  to  the  infant's  immediate  vendee. 
Harvey  v.  Briggs,  68  Miss.  80;  Miles  v.  Lingerman,  24  Ind.  385;  Downing 
V.  Stone,  47  Mo.  App.  144;  Carr  v.  Clough,  26  N.  H.  280.  But  this  common- 
law  rule  is  changed  by  the  American  Uniform  Sales  Act,  §  24,  now  adopted  in 
many  of  the  states:  "Where  the  seller  of  goods  has  a  voidable  title  thereto, 
but  his  title  has  not  been  avoided  at  the  time  pf  the  sale,  the  buyer  acquires 
a  good  title  to  the  goods,  provided  he  buys  them  in  good  faith,  for  value,  and 
without  notice  of  the  seller's  defect  of  title."  So  also  the  English  Sale  of 
Goods  Act,  §  23.  For  comment  upon  this  section  of  the  Act,  see  Bogert's 
Sale  of  Goods  in  New  York,  §  105. 

Negotiable  Instruments  Law.  Section  22  of  the  Uniform  Negotiable 
Instruments  Law  provides  that  "the  indorsement  ...  of  the  instru- 
ment .  .  .  by  an  infant  passes  the  property  therein,  notwithstanding 
that  from  want  of  capacity  the  .  .  .  infant  may  incur  no  liability 
thereon."  It  has  been  held  that  this  section  does  not  affect  the  infant's 
right  to  disaffirm  his  indorsement  and  to  recover  the  instrument  even  against 
an  innocent  indorsee  for  value.  Murray  v.  Thompson,  136  Tenn.  118.  See 
notes,  17  Columbia  Law  Review,  233;  15  Michigan  Law  Review,  356. 
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they  have  gotten  to  work  in  the  mines  of  California,  or  in  other 
employment  which  they  can  make  most  profitable,  counting 
the  time  so  employed." 

The  defendant  Nickel  relied  upon  infancy  as  a  defence. 

Scott,  J.  .  .  .  There  was  no  error  in  refusing  the  fourth 
instruction  asked  by  the  appellant,  as  to  the  power  of  disaf- 
firming the  contract  in  Nickel,  by  reason  of  his  infancy;  nor 
in  giving  the  instruction  in  relation  to  infancy  prayed  by  the 
respondent,  Nickel.  The  rule  that,  if  an  infant  avoids  an 
executed  contract,  when  he  comes  of  age,  on  the  ground  of 
mfancy,  he  must  restore  the  consideration  which  he  had  re- 
ceived, has  no  application  to  the  circumstances  of  this  case. 
This  is  no  executed  contract.  It  is  an  agreement  on  the  part 
of  an  infant  to  perform  services  in  consideration  of  provisions 
previously  furnished,  and  if  infancy  is  not  a  good  plea  against 
a  contract  of  that  nature,  it  is  not  easy  to  see  of  what  avail  such 
a  defence  is  in  law.     .     .     . 

MORSE  V.  ELY 
154  Mass.  458.— 1891 

Contract  brought  by  an  infant  for  wages  alleged  to  be  due 
him  from  the  defendant. 

Barker,  J.  The  plaintiff,  when  of  the  age  of  twenty  years 
and  in  the  employment  of  the  defendant,  agreed  with  him  that 
there  should  be  applied  toward  the  payment  of  his  wages  a 
sum  of  $10,  the  difference  between  the  price  of  a  horse  and  that 
of  a  cow  which  he  received  in  exchange  from  the  defendant, 
and  also  further  sums  for  the  services  of  a  stallion  and  of  a  bull, 
and  for  a  calf  which  he  bought  of  the  defendant,  and  for  the 
pasturage  of  a  horse.  These  items  were  credited  by  the  minor 
in  his  account  with  his  employer.  The  contracts  from  which 
they  resulted/  were  fairly  made,  the  prices  were  reasonable, 
and  all  the  contracts  were,  in  fact,  beneficial  to  the  minor. 
The  cow,  and  a  colt  resulting  from  the  service  of  the  stalUon, 
have  been  sold  by  him  at  their  full  value,  for  cash.  Whether 
he  is  yet  in  the  possession  of  the  calf  does  not  appear.  He  has 
elected  to  avoid  his  contracts  with  the  defendant,  and  has 
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brought  this  action  to  recover  for  his  wages,  without  deduction 
for  any  of  the  items.  The  question  raised  by  the  bill  of  ex- 
ceptions is  whether,  under  the  circumstances,  the  defendant 
is  entitled  to  be  credited  with  their  amoimt. 

None  of  the  contracts  were  for  necessaries.  The  plaintiff 
had  therefore  a  right  to  avoid  them  at  his  election,  and  it  was 
not  necessary  for  him,  in  order  so  to  do,  to  return  the  consider- 
ation received,  or  to  put  the  other  party  in  statu  quo.  Chandler 
V.  Simmons,  97  Mass.  508,  514;  Bartlett  v.  Drake,  100  Mass. 
174,  177;  Walsh  v.  Young,  110  Mass.  396,  399;  Dub6  v.  ^eau- 
dry,  150  Mass.  448;  Boody  v.  McKenney,  23  Me.  517;  Price  v. 
Furman,  27  Vt.  268. 

If  the  sums  which  the  defendant  seeks  to  apply  in  payment 
had  been  actually  paid  to  him  in  money,  the  plaintiff,  upon  re- 
scinding his  contracts,  could  recover  them  back.  McCarthy  v. 
Henderson,  138  Mass.  310;  Pyne  v.  Wood,  145  Mass.  558. 
The  defendant  cannot  avail  himself  of  and  enforce,  by  way  of  an 
allegation  of  payment,  contracts  which  he  could  not  enforce 
by  a  direct  suit.  McCarthy  v.  Henderson,  138  Mass.  310.  To 
allow  him  to  do  so  would  be  to  affirm  and  enforce  against  the 
minor  contracts  which  for  his  protection  the  law  allows  him 
to  rescind. 

Exceptions  overruled.' 


1  New  Hampshire  Rule.  In  Hall  v.  Butterfield,  59  N.  H.  354,  plaintiff 
sued  defendant  for  goods  sold,  which  were  not  necessaries.  Defendant 
pleaded  infancy.  The  court  said:  "The  true  rule  is,  that  the  contract  of  an 
infant  or  lunatic,  whether  executed  or  executory,  cannot  be  rescinded  or 
avoided  without  restoring  to  the  other  party  the  consideration  received,  or 
allowing  him  lo  recover  compensation  for  all  the  benefit  conferred  upon  the 
party  seeking  to  avoid  the  contract.  The  question  whether  the  infant  has 
received  a  benefit, — ^like  the  question  of  what  are  necessaries,  and  what 
sum  the  infant  ought  to  pay  for  them,  or  the  question  of  negligence  or  ordi- 
nary care,  and  other  similar  questions, — is  one  of  mixed  law  and  fact.  No 
uniform  rule  can  be  established.  A  contract,  which  under  some  circum- 
stances to  one  person  might  be  beneficial,  under  others  and  to  another  might 
be  injurious.  In  no  two  cases  are  we  likely  to  find  the  same  facts;  and  it 
must  alwas^s  be  for  the  trier  to  apply  the  law  to  the  facts,  and  determine 
whether  the  infant  has  been  benefited,  and  to  what  extent.  Bing.  Inf., 
Bennett's  notes,  88.    Our  conclusion  is,  that  the  plea  of  infancy  is  not  a  bar 
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MUTUAL  MILK  &  CREAM  CO.  o.  PRIGGE 
112  N.  Y.  Appellate  Division,  652—1906 

The  plaintiff  had  a  milk  route  in  the  city  of  New  York,  and 
on  the  15th  day  of  August,  1905,  the  defendant  entered  its 
employ  as  a  driver  of  a  delivery  wagon.  Defendant  agreed, 
among  other  things,  not  to  soUcit  business  from  the  customers 
of  the  plaintiff  or  deliver  milk  or  cream  to  them  within  three 
years  after  leaving  its  employ.  The  contract  might  be  termi- 
nated on  thepart  of  either  party  by  giving  to  the  other  one  week's 
notice.  The  defendant,  without  notice  or  cause,  severed  his 
connection  with  the  plaintiff,  and  thereafter  entered  the  em- 
ploy of  a  rival  milk  dealer  and  solicited  business  from  the  cus- 
tomers of  the  plaintiff  in  violation  of  his  agreement.  At  the 
time  the  contract  was  made  the  defendant  was  a  minor  of  the 
age  of  nineteen  years. 

Laughlin,  J.  .  .  .  The  action  is  brought  to  restrain 
the  defendant  from  soUciting  business  from  the  plaintiff's  cus- 
tomers or  delivering  milk  or  cream  to  them  during  the  period 
of  three  years  succeeding  the  time  he  left  the  employ  of  the 
plaintiff.    He  pleads  infancy  as  a  defence. 

We  are  of  opinion  that  the  injunction  was  properly  issued. 
This  was  an  executed  contract,  the  defendant  received  the 
benefit  of  the  employment,  and  for  aught  that  appears  might 
have  continued  indefinitely  in  the  plaintiff's  employ  there- 
under. It  does  not  appear  that  any  undue  advantage  was  taken 
of  him.  Although  he  had  not  arrived  at  the  age  at  which  all 
contracts  with  him  would  be  binding,  he  was  of  sufficient 
age  to  appreciate  the  nature  of  this  contract,  and  to  know 
whether  or  not  it  was  for  his  benefit.  The  terms  imposed  were 
not  unusual  or  imreasonable.  It  was  a  perfectly  proper  con- 
dition for  the  plaintiff  to  insist  upon  as  a  condition  precedent 
to  the  emplojrment  or  as  a  condition  of  continuance  thereof, 

to  the  plaintiffs'  recovery,  but  that  they  may  recover  to  the  extent  of  the 
benefit  received  by  the  defendant,  not  exceeding  the  price  he  agreed  to  pay 
for  the  goods. 
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that  its  employee  should  not,  after  becommg  acquainted  with 
its  customers,  leave  its  employ  and  solicit  business  for  another 
in  competition  with  it. 

This  is  not  a  question  of  the  liability  of  an  infant  for  damages 
for  a  breach  of  contract.  The  question  presented  is  whether 
an  infant  shall  be  permitted  to  repudiate  his  contract  without 
restoring  what  he  has  received  thereunder,  and,  if  restoration 
cannot  be  made,  without  being  enjoined  from  making  use  of 
the  knowledge  he  gained,  to  the  disadvantage  and  damage 
of  his  employer.  The  ordinary  rule  is,  that  although  an  infant 
may  rescind  an  executed  contract  at  will,  he  must  restore  or 
offer  to  restore  to  the  party  with  whom  he  contracted  what  he 
received  thereunder.  (Rice  v.  Butler,  160  N.  Y.  578;  Pierce 
V.  Lee,  36  Misc.  Rep.  870.)  This  principle  is  applicable  to  the 
case  at  bar.  Here  he  cannot  surrender  to  the  plaintiff  the 
knowledge  he  acquired  while  in  its  employ  concerning  its 
customers  and  his  acquaintance  with  them,  which  doubtless 
enables  him  to  receive  greater  compensation  from  a  rival 
dealer,  and,  therefore,  as  a  substitute  for  restoration  he  should 
be  enjoined  from  making  use  of  that  information  in  violation 
of  his  agreement  made  at  the  time  when  he  desired  and  ob- 
tained employment  and  upon  the  faith  of  which  he  obtained 
the  information  and  acquaintance.  No  case  in  point  arising 
within  this  jurisdiction  is  cited,  but  a  modern  English  case  is 
cited,  showing  that  this  principle  has  been  applied  by  the 
courts  there.  (Evans  v.  Ware,  L.  R.  (1892),  3  Ch.  Div.  502. 
See,  also.  Fellows  v.  Wood,  59  L.  T.  Rep.  513.) 

It  may  be  said  that  people  should  not  employ  infants  where 
a  knowledge  may  be  acquired  which  may  be  used  disadvan- 
tageously  to  the  employer.  No  man  would  engage  the  services 
of  an  infant  if  he  coiUd  not  impose  the  same  condition  for  his 
own  protection  against  the  use  of  his  formulas,  trade  secrets, 
and  lists  of  customers  that  he  could  exact  of  an  adult.  There 
appears  to  be  no  good  reason  why  infants  should  be  excluded 
from  this  class  of  emplojonent,  which  would  necessarily  result 
if  the  courts  were  to  hold  that  the  employer  has  no  remedy 
against  a  violation  of  such  conditions  as  those  embraced  in  this 
contract. 
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It  follows,  therefore,  that  the  order  should  be  aflfirmed.' 
O'Brien,  P.  J.,  and  Patterson,  J.,  concurred;  Ingraham 
and  Clarke,  JJ.,  dissented. 

1  But  in  Abom  v.  Janis,  62  Misc.  (N.  Y.)  95,  aff'd,  no  opinion,  122  N.  Y. 
Appellate  Div.  893,  the  court  denied  an  injunction  which  was  sought  in 
order  to  compel  specific  performance  of-  a  negative  covenant  made  by  de- 
fendant, a  minor,  who  was  an  actress  of  peculiar  skill.  The  court  said:  "If, 
prior  to  the  attainment  of  the  age  of  twenty-one  years,  a  person  may  not 
ordinarily  make  a  contract  because  of  that  absence  of  mature  intelligence 
which  the  law  presumes  to  arise  from  nonage,  how  may  it  be  said  that  the 
infant's  intelligence  will  be  affected  by  an  injunction,  as  though  the  wisdom 
;of  an  adult  were  present?  To  determine  that  such  a  contract  should  be 
specifically  enforced  by  resort  to  an  injunction  prohibiting  the  breach  of  the 
negative  covenant  would  be  to  sp.y,  in  effect,  that  the  infant,  a  person  lacking 
sufficient  judgment  to  contract,  must  yet  exercise  sufficient  judgment  as  to 
his  or  her  personal  interest  to  elect  between  performing  a  contract  not 
necessarily  wisely  made,  and,  indeed,  presumably  unwisely  made,  or  take 
the  harsh  alternative  of  starvation  for  a  refusal  to  perform  at  all  or  for  an 
omission  to  perform  in  a  satisfactory  manner;  and  all  this  while  the  infant, 
because  of  immaturity,  is  deemed  to  be  under  the  protection  of  the  court  as 
its  ward.  .  .  .  The  case  of  Mutual  Milk  &  Cream  Co.  v.  Prigge,  1 12  App. 
Div.  652,  in  which  it  was  held  that  an  infant  who  has  agreed  not  to  solicit 
the  trade  of  his  employer's  customers  after  the  termination  of  the  employ- 
ment will  be  enjoined  from  violating  his  covenant,  has  no  bearing  upon  the 
question  before  me.  In  that  case  the  contract  was  executed  and  the  injunc- 
tion operated  to  prevent  the  infant  from  using  knowledge  which  he  had 
obtained  in  confidence — ^not  to  prevent  his  earning  a  livelihood  or  to  compel 
him  to  perform  an  executory  contract  to  work  for  the  plaintiff."  See  note, 
20  Harvard  Law  Review,  64. 

In  McGrael  v.  Taylor,  167  U.  S.  688,  equitable  relief  was  decreed  against 
an  infant  defendant  in  a  trust  deed  foreclosure  suit,  who  pleaded  infancy. 
The  money  borrowed  upon  the  trust  deed  was  used  by  her  to  remove  existing 
liens  and  put  improvements  upon  the  premises,  and  it  was  held  that  the 
money  so  used  was  "to  be  deemed  in  her  hands"  and  to  be  repaid  upon  the 
sale.  Contra,  New  York  Building  Co.  v.  Ksher,  23  N.  Y.  Appellate  Div.  363. 
See  note,  11  Harvard  Law  Review,  199.  Further,  on  equitable  remedies 
against  infants,  see  Sellin  v.  Scott,  arUe,  p.  512. 
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8.  Effect  of  Avoidance  when  Action  is  Brought,  by  the  Infant,  Based 
UPON  His  Avoidance 

WHITMARSH  v.  HALL 
3  Denio  (N.  Y.),  375— 1846 

Ebrob  to  the  Onondaga  Common  Pleas.  Hall,  an  infant,  by 
his  next  friend,  sued  L.  &  J.  Whitmarsh  for  work  and  labor.  It 
was  proved  that  the  plaintiff  had  worked  for  the  defendants 
half  a  month,  mider  a  contract  to  labor  for  them  for  a  certain 
longer  period  of  time,  and  had  left  without  cause.  After  the 
plaintiff  had  proved  the  value  of  the  labor,  the  defendants  pro- 
posed to  ask  a  witness  what  the  plaintiff's  services  were  worth, 
taking  into  consideration  the  damages  they  had  sustained  in 
consequence  of  his  not  fulfilling  his  agreement.  The  justice  re- 
fused to  receive  this  evidence,  on  the  groimd  that  the  plaintiff 
was  not,  on  account  of  his  infancy,  bound  by  his  contract; 
and  gave  judgment  for  the  plaintiff,  which  the  Common  Pleas 
affirmed  on  certiorari. 

Jewett,  J.  The  evidence  offered  by  the  defendants,  to  show 
the  value  of  the  plaintiff's  services,  taking  into  consideration 
such  damages  as  they  had  sustained  in  consequence  of  his 
putting  an  end  to  the  contract  by  voluntarily  refusing  to  fulfil  it 
on  his  part,  was  properly  rejected  by  the  justice.  This  contract 
was  voidable  by  the  plaintiff  by  reason  of  his  infancy,  accord- 
ing to  the  general  rule  of  law,  that  the  contracts  of  infants,  with 
certain  exceptions  which  do  not  embrace  this  case,  may  be 
avoided  by  them  either  before  or  after  they  arrive  at  full  age. 
2  Kent's  Com.  237  (5th  ed.)  There  is  no  case  where  it  has  been 
held  that  an  executory  contract,  by  an  infant,  not  being  for 
necessaries,  is  obligatory  upon  him.  The  plaintiff  here  has  put 
an  end  to,  and  avoided  his  contract  with  the  defendants,  by 
voluntarily  leaving  their  service  and  bringing  this  suit  to 
recover  the  value  of  his  services. 

It  is  insisted  on  the  part  of  the  defendants  that  the  justice 
erred  in  rejecting  the  evidence  offered  by  them  on  the  ground 
that,  although  the  plaintiff  was  an  infant  and  had  a  right  to 
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avoid  his  contract  and  recover  the  value  of  his  services,  yet  that 
the  defendants  were  entitled,  if  they  had  sustained  an  injury  by 
such  avoidance,  to  have  a  proper  allowance  therefor  made 
against  such  value.  In  other  words,  it  is  claimed  that  the 
defendants  are  entitled,  as  a  set-off  against  the  value  of  the 
plaintiff's  services,  such  sum  as  is  equal  to  the  amount  of  the 
injury  sustained  by  them,  by  the  avoidance  of  the  contract  by 
the  plaintiff,  which,  in  effect,  would  chai^ge  the  infant  with  the 
performance  of  his  contract,  or  with  damages  for  its  violation. 
The  proposition  is  not  sustained  by  any  (elementary  principle 
known  to  the  law,  and  I  do  not  find  that  it  has  been  recognized 
by  any  adjudged  case,  unless  by  that  of  Moses  v.  Stevens,  2 
Pick.  332.  In  that  case,  the  plaintiff,  an  infant,  had  made  a 
special  agreement  to  labor  for  the  defendant  a  certain  time  for 
certain  wages,  and  before  the  time  expired  left  his  service  vol- 
untarily without  cause.  It  was  held  that  he  might  recover  on  a 
quantum  meruit  for  the  services  performed,  and  if  his  employer 
was  injured  by  the  sudden  termination  of  the  contract  without 
notice,  a  deduction  should  be  made  on  that  account.  The 
learned  judge,  in  delivering  the  opinion  of  the  com-t,  said:  "We 
think  the  special  contract  being  avoided,  an  indebitatus  assump- 
sit, upon  a  quantum  meruit  lies,  as  it  would  if  no  contract  had 
been  made;  and  no  injustice  will  be  done,  because  the  jury  will 
give  no  more  than,  under  all  the  circumstances,  the  services 
were  worth,  making  any  allowance  for  any  disappointment 
amounting  to  an  injury  which  the  defendant  in  such  case 
would  sustain  by  the  avoiding  of  the  contract."  With  great 
respect,  I  am  unable  to  yield  my  assent  to  the  soundness  of  the 
quaUfication  annexed  to  the  proposition.  I  think  that  the 
infant  plaintiff,  in  such  an  action,  is  entitled,  by  well-settled 
principles  of  law,  to  recover  such  sum  for  his  services  as  he 
would  be  entitled  to  if  there  had  been  no  express  contract  made. 
A  recovery  is  allowed  upon  the  assumption  that  there  is  no  ex- 
press contract  at  all. 

The  judgment  under  review  is  therefore  correct. 

Judgment  affirmed. 
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VEHUE  V.  PINKHAM 
60  Me.  142.— 1871 

Assumpsit  to  recover  for  labor  from  Oct.  10,  1867,  to  July 
25,  1868,  S124.91. 

Plaintiff,  being  still  a  minor,  repudiated  his  contract,  and 
claimed  to  recover  on  a  quantum  meruit  the  balance  stated  as 
the  reasonable  compensation  for  his  services. 

It  appeared  that  while  the  plaintiff  was  in  the  employment  of 
the  defendant,  and  during  the  latter's  absence,  the  plaintiff,  for 
his  own  gratification,  harnessed  the  defendant's  partially 
broken  colt  to  the  defendant's  wagon;  that  the  bit  broke,  the 
colt  became  unmanageable,  and,  running,  threw  the  wagon 
against  the  bam  and  broke  the  wagon  and  harness. 

Barbows,  J.  The  jury  were  expUcitly  instructed  that  the 
minor  was  not  bound  by  his  contract,  and  was  entitled  to 
recover  the  value  of  his  services,  deducting  what  he  had  re- 
ceived from  the  defendant;  and  "that  if  the  colt  was  harnessed 
with  the  consent  of  the  defendant,  the  plaintiff  would  not  be 
liable  to  have  the  damage  deducted  from  his  wages;  but  if  the 
plaintiff  harnessed  the  colt  contrary  to  the  defendant's  orders, 
the  jury  might  deduct  the  amount  of  the  injury  so  done  from 
the  value  of  his  services  to  the  defendant. " 

The  phraseology  of  this  last  instruction  was  faulty;  but  we  do 
not  perceive  that  the  plaintiff  could  have  been  wronged  thereby. 
It  was  what  his  services  were  reasonably  worth  under  all  the 
•circumstances  of  the  case  that  he  was  entitled  to  recover.  If  by 
his  negUgence  or  disobedience  of  orders  he  broke  his  employer's 
tools  or  damaged  his  property  his  services  were  manifestly 
worth  just  so  much  less.  The  proper  instruction  would  have 
been  that  the  jury  might  consider  such  circumstances  in  esti- 
mating the  value  of  his  services. 

Practically,  however,  the  effect  of  the  instruction  given  was 
precisely  the  same.  The  plaintiff  was  not  injured  by  the  failure  of 
the  presiding  judge  to  use  language  that  was  technically  correct. 

Exceptions  overruled. 

Appleton,  C.  J.;  Ctjtting,  Walton,  Danforth  and  Tap^ 
LEY,  JJ.,  concurred. 
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WILHELM  V.  HARDMAN 
13  Md.  140.— 1858 

TtrcK,  J.  This  is  an  action  by  an  infant,  to  recover  for  work 
and  labor.  There  are  several  pleas,  one  of  which,  in  substance, 
states  that  in  August,  1852,  the  plaintiff  agreed  with  defend- 
ant to  work  and  labor  for  him,  on  his  farm,  for  seven  years,  in 
consideration  that  the  defendant  then  and  there  agreed  and 
contracted,  on  his  part,  to  provide  for  the  plaintifif  necessary 
meat  and  drink,  lodging  and  clothing,  and  to  give  him  some 
,  schooling  when  there  was  a  school  convenient,  during  the  time 
he  would  \york  and  labor  for  defendant;  and  that  if  the  plain- 
tiff remained  and  worked  for  the  defendant  for  the  seven 
years,  that  the  defendant  would  give  him  a  horse,  saddle  and 
bridle  in  addition;  that  the  defendant  entered  into  said  con- 
tract with  the  plaintiff,  and  that  he  performed  everything  on 
his  part  to  be  performed,  but  the  plaintiff  refused  to  perform 
the  contract  on  his  part,  and  left  the  service  pf  the  defendant 
before  the  seven  years  expired,  and  that  the  causes  of  action 
contained  in  the  declaration  are  the  same,  and  no  other,  than 
those  which  the  plaintiff  did  under  said  contract.  To  this 
plea,  the  plaintiff,  among  other  replications,  set  up  his  infancy 
at  the  time  of  the  alleged  contract,  to  which  the  defendant 
demurred;  and  the  court  ruled  against  the  demurrer.  This 
issue  in  law,  therefore,  presents  the  question,  whether  the 
matter  of  the  plea  is  in  answer  to  the  action;  in  other  words, 
whether  an  infant  can  agree  to  work  and  labor,  as  a  consider- 
ation for  his  support,  and,  after  the  contract  had  been  partially, 
and  concurrently  performed  on  both  sides,  disaffirm  his  engage- 
ment and  sue  for  the  value  of  the  services  rendered. 

Upon  looking  at  the  record,  we  cannot  say  that  the  con- 
tract pleaded  is  anything  but  an  agreement  for  necessaries. 
Bac.  Abr.  Infancy;  Com.  Digest,  Enfant;  Chitty  on  Con- 
tracts, 136,  137,  138;  Parsons  on  Cont.  245;  13  Pick.  1.  We 
lay  out  of  view  the  engagement  of  the  defendant  to  give  the 
plaintiff  a  horse  and  equipments,  because,  being  something 
in  addition  to  his  support,  the  plaintiff  cannot  aver  this  item 
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of  the  agreement  to  avoid  it  in  toto.  And  we  must  bear  in  mind 
that  the  suit  is  not  by  the  party  who  furnished  the  necessaries, 
but  by  the  infant  for  his  wages,  which  places  the  latter  in  a 
different  relation  in  point  of  law,  as  to  his  contract,  than  it 
would  have  been  if  he  had  been  sued.  Corpe  v.  Overton,  10 
Bing.  252. 

The  plaintiff's  coimsel,  admitting  that  an  infant  is  liable  for 
necessaries,  contends  that  his  contracts  for  labor  and  service 
are  not  binding  on  him,  that  if  he  chooses  to  avoid  them  he 
may  recover,  on  a  quantum  meruit,  for  the  work  actually  done, 
and  that  in  an  action  like  the  present,  the  value  of  the  serv- 
ices cannot  be  diminished  by  allowing  the  employer  for  any 
injury  which  he  may  have  suffered  from  the  refusal  of  the 
infant  to  perform  the  contract.  For  the  purposes  of  this  case, 
we  may  concede  that,  as  a  general  rule,  the  contract  of  an  in- 
fant for  labor  and  service,  for  wages,  is  not  binding  on  him, 
and  that  he  may  avoid  his  agreement  and  sue  for  the  value  of 
his  services.  Some  of  the  cases  cited  clearly  show  this.  But 
they  were  not  like  the  one  before  us.  Even  in  Massachusetts, 
whose  State  Reports  contain  several  such,  it  has  been  decided 
that  where  an  agreement  had  been  made  by  a  minor  with 
another,  that  the  former  should  serve  the  latter,  for  his  board, 
clothing  and  education,  and  the  contract  had  been  performed, 
the  minor  could  not,  after  arrival  at  age,  sue  for  wages,  al- 
though he  offered  evidence  that  his  services  were  worth  more 
than  his  maintenance  and  education.  The  court  said  it  was  a 
contract  for  necessaries,  in  which  the  employer  took  the  risk 
of  the  health  and  capacity  of  the  minor,  and  that  it  would  be 
injurious  rather  than  beneficial  to  minors  to  hold  such  agree- 
ments as  of  no  effect.  Stone  v.  Dennison,  13  Pick.  1.  See, 
also,  12  Pick.  110.  The  contract  in  13  Pick,  was  assented  to 
by  the  guardian  of  the  minor,  which  circtunstance  was  noticed 
as  evidence  that  it  was  fair  and  reasonable  at  the  time  it  was 
entered  into.  But  as  the  contract  here  is  not  assailed  on  any 
such  ground,  but  objected  to  only,  because  of  the  infancy  of 
the  party,  and  not  appearing  to  be  unreasonable,  it  stands  im- 
affected  by  the  want  of  such  assent.  As  set  out  in  the  plea,  it 
is  such  a  contract  as  might  have  been  made  with  the  defend- 
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ant  by  articles  of  apprenticeship  under  the  acts  of  assembly; 
for  the  law  does  not  require  that  an  infant  shall  be  put  to  learn 
a  trade,  or  have  any  degree  of  education,  but  that  these  shall 
be  provided  for  by  the  justices,  "in  all  cases  where  they  can." 
Act  of  1793,  ch.  45.  In  Harvey  v.  Owen,  4  Blackf.  337,  it  was 
held,  that  a  minor  could  not,  on  the  ground  of  infancy,  re- 
scind a  contract  of  this  description,  fairly  made  and  appar- 
ently to  his  advantage,  and  sue  for  the  value  of  the  labor  per- 
formed. The  court  agreed  that  the  minor  might  abandon  the 
service,  and,  while  conceding  that  the  decisions  on  the  question 
of  his  right  to  maintain  the  action  had  not  been  luuform, 
thought  the  sounder  principle  and  the  preponderance,  of  au- 
thority to  be,  that  he  could  not  recover,  and  that  to  suffer  him 
to  do  so  would  be  enabling  him  to  practice  upon  others  that 
fraud  and  imposition  against  which  his  privilege  of  infancy 
was  designed  to  protect  himself.  See,  also,  Macpherson  on 
Infants,  ch.  36.  Thus  it  will  be  seen  that  there  are  decisions 
against  the  doctrine  of  the  cases  cited  on  the  part  of  the  plain- 
tifif,  as  sought  to  be  applied  on  this  appeal;  and  whatever  force 
of  authority  they  may  have  in  the  states  where  pronoimced, 
they  have  no  binding  effect  here.    .    .     . 

It  was  urged  in  argument  that  the  services  might  be  worth 
more  than  the  support  furnished,  and  that  the  employer  would 
thereby  obtain  an  advantage  over  the  infant.  This  may  occur 
in  some  cases;  but  we  must  remember  that  the  infant  may 
leave  the  employment  at  his  own  caprice,  or  whenever  he  can 
prociu-e  better  returns  for  his  labor.  The  employer  is  subject 
to  his  will.  If  this  reason  did  not  apply,  we  think  it  more  in 
accordance  with  the  policy  of  the  law  in  reference  to  infants, 
that  they  should  be  held  boimd  by  their  contracts  of  this  kind, 
as  far  as  performed,  than  to  offer  inducements  to  them  to  ob- 
tain employment  with  persons  acting  in  good  faith,  and, 
afterwards,  sue  for  compensation,  not  contemplated  by  the 
other  party  at  the  time  of  the  agreement.  There  are,  doubtless, 
many  persons  willing  to  afford  homes  and  support  to  indigent 
minors,  who  would  not  take  them  as  apprentices,  or  agree  to 
give  more  than  their  maintenance  and  education  as  a-retmn 
for  their  labor,  and  many  minors  would  be  fortunate  in  obtain- 
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ing  such  places.  But,  if  it  be  established  that  not  only  is  the 
performance  of  such  contracts  to  depend,  as  it  must  under  the 
law,  on  the  fidelity  of  the  minor,  but  that  the  other  party  may 
also  be  compelled  to  pay  what  he  never  expected,  we  presume 
few  such  places  could  be  had.  There  would  then  be  many  in- 
stances of  persons  imder  age  refusing  to  be  apprenticed,  yet 
without  employment  as  a  means  of  support,  because  of  the 
advantage  which  such  a  construction  of  the  law  would  give  the 
evil  disposed  over  all  who  might  take  them  into  their  service, 
even  on  the  terms,  though  without  the  forms,  of  a  legal  ap- 
prenticeship. The  consequences  in  most  cases,  would  be  visited 
upon  society.  If,  therefore,  the  principle  adverted  to  had  not 
been  plainly  recognized  by  the  Court  of  Appeals,  we  should 
feel  warranted  in  adopting,  and  applying  it  to  the  present  case, 
as  well  on  grounds  of  public  policy  as  to  promote  the  interests 
of  the  very  class  in  whose  behalf  our  sympathies  were  invoked — 
a  class  whose  surest  protection  is  often  found  in  the  very  re- 
straints which  the  law  imposes. 

It  was  also  insisted  that  the  agreement  not  being  in  writing, 
it  could  have  no  effect  in  the  cause;  but  we  think  that,  accord- 
ing to  the  exposition  of  the  statute  of  frauds,  as  given  in  EUicott 
V.  Peterson's  Exc'rs,  4  Md.  Rep.  476,  the  defence  was  well 
taken,  such  a  contract  not  being  within  the  statute.  1  Smith, 
Lead.  Cases  (ed.  of  1855),  432;  Peter  v.  Compton.  The  de- 
fendant's exceptions  to  the  rulings  of  the  court  on  the  prayers 
present,  substantially,  the  validity  and  effect  of  the  agree- 
ment, but  as  the  judgment  must  be  reversed  on  the  demurrer, 
they  need  not  be  examined. 

Judgment  reversed  without  procedendo} 

JOHNSON  V.  NORTHWESTERN  MUT.  LIFE  INS.  CO. 
56  Minn.  365.— 1894 

Appeal  by  the  defendant,  the  Northwestern  Mutual  Life 
Insurance  Company,  from  an  order  of  the  District  Court  of 

'  A<;cord,  even  if  weekly  wages  in  addition  to  board,  Spicer  v.  Earl,  41 
Mich.  191 ;  and  see  note,  23  Harvard  Law  Review,  226. 
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Hennepin  county,  Seagrave  Smith,  J.,  made  August  16,  1893, 
overruling  its  demurrer  to  the  complaint. 

On  October  25,  1888,  the  defendant  insured  the  life  of  the 
plaintiff,  Martin  C.  Johnson  then  of  Stoughton,  Wis.,  in  the 
sum  of  $1,000.  By  its  policy  it  agreed  to  pay  him  that  sum 
twenty  years  thereafter,  or  in  case  of  his  death  meantime  to 
pay  it  to  his  representatives  or  assigns  sixty  days  after  due  proof 
of  his  decease.  After  ten  years  he  was  to  share  in  the  surplus 
profits  of  the  company  arising  from  the  pohcy.  After  three  or 
more  annual  premiums  were  paid  he  was  entitled  to  a  paid-up, 
non-participating  policy  for  as  many  twentieth  parts  of  the 
$1,000  as  he  had  paid  annual  premiums.  He  paid  $23.29  on 
that  date  and  agreed  to  pay  a  like  sum  every  six  months  there- 
after. He  was  then  but  seventeen  years  of  age.  He  paid  seven 
of  these  semi-annual  installments,  in  all  $186.32.  On  Decem- 
ber 19,  1892,  immediately  after  he  became  of  age,  he  served 
written  notice  on  the  insurance  company  that  he  elected  to 
avoid  the  policy  and  offered  to  return  it  and  demanded  a  re- 
turn of  the  money  he  had  paid.  It  was  not  repaid,  and  he  soon 
after  brought  this  action  to  recover  it.  His  complaint  stated 
these  facts  and  a  copy  of  the  pohcy  was  attached.  Defendant 
demurred  on  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled  and  defendant  appeals. 

Mitchell,  J.  This  case  was  argued  and  decided  at  the  last 
term  oif  this  court.  A  reargument  was  granted  for  the  reasons 
that  though  the  amoimt  was  small  the  legal  principles  involved 
were  important;  the  time  permitted  for  argument  under  our 
rules  was  brief;  the  case  was  decided  near  the  end  of  the  term, 
without,  perhaps,  the  degree  of  consideration  that  its  impor- 
tance demanded;  and,  on  further  reflection,  we  are  not  satis- 
fied that  our  decision  was  correct. 

The  former  opinion  laid  down  the  following  propositions,  to 
which  we  still  adhere.  (1)  That  the  contract  of  insurance  was 
of  benefit  to  the  infant  himself,  and  was  not  a  contract  for  the 
benefit  of  third  parties.  (2)  The  contract,  so  far  as  appears  on 
its  face,  was  the  usual  and  ordinary  one  for  Ufe  insurance,  on 
the  customary  terms,  and  was  a  fair  and  reasonable  one,  and 
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free  from  any  fraud,  unfairness,  or  undue  influence  on  the  part 
of  the  defendant,  unless  the  contrary  is  to  be  presumed  from 
the  fact  that  it  was  made  with  the  infant. 

It  is  not  correct,  however,  to  say  that  the  plaintiff  has  re- 
ceived no  benefit  from  the  contract,  or  that  the  defendant  has 
parted  with  nothing  of  value  under  it.  True,  the  plaintiff  has 
received  no  money,  and  the  defendant  has  paid  none  to  the 
plaintiff;  but  the  life  of  the  former  was  insured  for  four  years, 
and  if  he  had  died  dming  that  time  the  defendant  would  have 
had  to  pay  the  amount  of  the  poUcy  to  his  estate.  The  de- 
fendant carried  the  risk  all  that  time,  and  this  is  the  essence 
of  the  contract  of  insurance.  Neither  does  it  follow  that  the 
risk  has  cost  the  defendant  nothing  in  money,  because  plaintiff 
himself  was  not  one  of  those  insured  who  died.  The  case  is, 
therefore,  one  of  a  voidable  or  rescindable  contract  of  an  in- 
fant, partly  performed  on  both  sides,  the  benefits  of  which  the 
infant  has  enjoyed,  but  which  he  cannot  return,  and  where 
there  is  no  charge  of  fraud,  imfaimess,  or  undue  influence  on 
the  part  of  the  other  party,  unless,  as  already  suggested,  it  is 
to  be  presumed  from  the  fact  that  the  contract  was  made  with 
an  infant. 

The  question  is,  can  the  plaintiff  recover  back  what  he  has 
paid,  assuming  that  the  contract  was  in  all  respects  fair  and 
reasonable?  The  opinion  heretofore  filed  held  that  he  can. 
Without  taking  time  to  cite  or  discuss  any  of  ovu"  former  de- 
cisions, it  is  sufficient  to  say  that  none  of  them  commit  this 
court  to  such  a  doctrine.  That  such  a  rule  goes  further  than 
is  necessary  for  the  protection  of  the  infant,  and  would  often 
work  gross  injustice  to  those  dealing  with  him,  is,  to  our  minds, 
clear.  Suppose  a  minor  engaged  in  agriculture  should  hire  a 
man  to  work  on  his  farm,  and  pay  him  reasonable  wages  for 
his  services.  According  to  this  rule,  the  minor  naight  recover 
back  what  he  paid,  although  retaining  and  enjoining  the  fruits 
of  the  other  man's  labor.  Or,  again,  suppose  a  man  engaged  in 
mercantile  business  with  a  capital  of  $5,000,  should  from  time 
to  time,  buy  and  pay  for  $100,000  worth  of  goods,  in  the  ag- 
gregate, which  he  had  sold,  and  had  got  his  pay.  According 
to  this  doctrine,  he  could  recover  back  the  $100,000  which  he 
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had  paid  to  the  various  parties  from  whom  he  had  bought 
the  goods.  Not  only  would  such  a  rule  work  great  in- 
justice to  others,  but  it  would  be  positively  injurious  to 
the  infant  himself.  The  policy  of  the  law  is  to  shield  or  pro- 
tect the  infant,  and  not  to  bar  him  from  the  privilege  of 
contracting. 

But,  if  the  rule  suggested  is  to  obtain,  there  is  no  footing  on 
which  an  adult  can  deal  with  him,  except  for  necessaries.  No- 
body could  or  would  do  any  business  with  him.  He  could  not 
get  his  hfe  insured.  He  could  not  insure  his  property  against 
fire.  He  could  not  hire  servants  to  till  his  farm.  He  could  not 
improve  or  keep  up  his  land  or  buUdiags.  In  short,  however 
advantageous  other  contracts  might  be  to  him,  or  however 
much  capital  he  might  have,  he  could  do  absolutely  nothing, 
except  to  buy  necessaries,  because  nobody  would  dare  to  con- 
tract with  him  for  anything  else.  It  cannot  be  that  this  is  the 
law.    Certainly,  it  ought  not  to  be. 

The  following  propositions  are  well  settled,  everywhere,  as 
to  the  rescindable  contracts  of  an  infant,  and  in  that  category 
we  include  all  contracts  except  for  necessaries : 

First.  That,  in  so  far  as  the  contract  is  executory  on  part  of 
an  infant,  he  may  always  interpose  his  infaiicy  as  a  defence  to 
an  action  for  its  enforcement.  He  can  always  use  his  infancy 
as  a  shield. 

Second.  If  the  contract  has  been  wholly  or  partly  performed 
on  his  part,  but  is  wholly  executory  on  part  of  the  other  party, 
the  minor  having  received  no  benefits  from  it,  he  may  recover 
back  what  he  has  paid  or  parted  with. 

Third.  Where  the  contract  has  been  wholly  or  partly  per- 
formed on  both  sides,  the  infant  may  always  rescind  and  re- 
cover back  what  he  has  paid,  upon  restoring  what  he  has  re- 
ceived. 

Fourth.  A  minor,  on  arriving  at  full  age,  may  avoid  a  con- 
veyance of  his  real  estate  without  being  required  to  place  the 
grantee  in  statu  quo,  although  a  different  rule  h'as  sometimes 
been  adopted  by  courts  of  equity  when  the  former  infant  has 
applied  to  them  for  aid  in  avoiding  his  deeds.  Whether  this- 
distinction  between  conveyances  of  real  property  and  personal 
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contracts  is  founded  on  a  technical  rule,  or  upon  considerations 
of  policy  growing  out  of  the  diflference  between  real  and  per- 
sonal property,  it  is  not  necessary  here  to  consider. 

Fifth.  Where  the  contract  has  been  wholly  or  partly  per- 
formed on  both  sides,  the  infant,  if  he  sues  to  recover  back 
what  he  has  paid,  must  always  restoij'e  what  he  has  received, 
in  so  far  as  he  still  retains  it  in  specie. 

'  Sixth.  The  courts  will  always  grant  an  infant  relief  where 
the  other  party  has  been  found  guilty  of  fraud  or  undue  in- 
fluence. As  to  what  would  constitute  a  sufficient  ground  for 
relief  under  this  head,  and  what  relief  the  courts  would  grant 
in  such  cases,  we  wiU  refer  to  hereafter. 

But  suppose  that  the  contract  is  free  from  all  elements  of 
fraud,  unfairness,  or  overreaching,  and  the  infant  has  enjoyed 
the  benefits  of  it,  but  has  spent  or  disposed  of  what  he  has  re- 
ceived, or  the  benefits  received  are,  as  in  this  case,  of  such  a 
nature  that  they  cannot  be  restored.  Can  he  recover  back 
what  he  has  paid?  It  is  well  settled  in  England  that  he  cannot. 
This  was  held  in  the  leading  case  of  Holmes  v.  Blogg,  8  Taunt. 
508,  approved  as  late  as  1890  in  Valentini  v.  Canali,  24  Q.  B. 
Div.  166.  Some  oUter  remarks  of  the  chief  justice  in  Holmes 
V.  Blogg,  to  the  effect  that  an  infant  could  never  recover  back 
money  voluntarily  paid,  were  too  broad,  and  have  often  been 
disapproved — -a  fact  which  has  sometimes  led  to  the  erroneous 
impression  that  the  case  itself  has  been  overruled.  Corpe  v. 
Overton,  10  Bing.  252  (decided  by  the  same  court),  held  that 
the  infant  might  recover  back  what  he  had  voluntarily  paid, 
but  on  the  ground  that  the  contract  in  that  case  remained 
wholly  executory  on  part  of  the  other  party,  and  hence  the 
infant  has  never  enjoyed  its  benefits. 

In  Chitty  on  Contracts  (volume  1,  p.  222),  the  law  is  stated 
in  accordance  with  the  decision  in  Holmes  v.  Blogg.  Leake, — 
a  most  accurate  writer — in  his  work  on  Contracts  (page  553), 
sums  up  the  law  to  the  same  effect.  In  this  country.  Chancellor 
Kent  (2  Kent,  Com.  240),  and  Reeves  in  his  work  on  Domestic 
Relations  (chapters  2  and  3,  tit.  "Parent  and  Child")  state 
the  law  in  exact  accordance  with  what  we  term  the  "English 
rule."    Parsons,  in  his  work  on  Contracts  (volume  1,  p.  322), 
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undoubtedly  states  the  law  too'  broadly  in  otnitting  the  quali- 
fication, "and  enjoys  the  benefit  of  it." 

At  least  a  respectable  minority  of  the  American  decisions  are 
in  full  accord  with  what  we  have  termed  the  "English  rule." 
See,  among  others,  Riley  v.  Mallory,  33  Conn.  206;  Adams  v. 
Beall,  67  Md.  53  (8  Atl.  664) ;  Breed  v.  Judd,  1  Gray,  455.  But 
many — ^perhaps  a  majority — of  the  American  decisions,  ap- 
parently thinking  that  the  English  rule  does  not  sufficiently 
protect  the  infant,  have  modified  it;  and  some  of  them  seem  to 
have  wholly  repudiated  it,  and  to  hold  that,  although  the  con- 
tract was  in  all  respects  fair  and  reasonable,  and  the  infant 
had  enjoyed  the  benefits  of  it,  yet  if  he  had  spent  or  parted 
with  what  he  had  received,  or  if  the  benefits  of  it  were  of  such 
a  natm-e  that  they  could  not  be  restored,  still  he  might  recover 
back  what  he  had  paid.  The  problem  with  the  courts  seems  to 
have  been,  on  the  one  hand,  to  protect  the  infant  from  the 
improvidence  incident  to  his  youth  and  inexperience,  and  how, 
on  the  other  hand,  to  compel  him  to  conform  to  the  principles 
of  common  honesty.  The  result  is  that  the  American  authori- 
ties— at  least  the  later  ones — ^have  fallen  into  such  a  condition 
of  conflict  and  confusion  that  it  is  difficult  to  draw  from  them 
any  definite  or  uniform  rule. 

The. dissatisfaction  with  what  we  have  termed  the  "English 
rule"  seems  to  be  generally  based  upon  the  idea  that  the  courts 
would  not  grant  an  infant  reUef,  on  the  ground  of  fraud  or 
undue  influence,  except  where  they  woiild  grant  it  to  an  adult 
on  the  same  grounds,  and  then  only  on  the  same  conditions. 
Many  of  the  cases,  we  admit,  would  seem  to  support  this  idea. 
If  such  were  the  law,  it  is  obvious  that  there  would  be  many 
cases  where  it  would  furnish  no  adequate  protection  to  the 
infant.  Cases  may  be  readily  imagined  where  an  infant  may 
have  paid  for  an  article  several  times  more  than  it  was  worth, 
or  where  the  contract  was  of  an  improvident  character,  cal- 
culated to  result  in  the  squandering  of  his  estate,  and  that  fact 
was  known  to  the  other  party;  and  yet  if  he  was  an  adult,  the 
court  would  grant  him  no  relief,  but  leave  him  to  stand  the  con- 
sequence of  his  own  foolish  bargain.  But  to  measure  the  right 
of  an  infant  in  such  cases  by  the  same  rule  that  would  be  ap- 
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plied  in  the  case  of  an  adult  would  be  to  fail  to  give  due  weight 
to  the  disparity  between  the  adult  and  the  infant,  or  to  apply 
the  proper  standard  of  fair  dealing  due  from  the  former  to  the 
latter.  Even  as  between  adults,  when  a  transaction  is  assailed 
on  the  groimd  of  fraud,  undue  influence,  etc.,  their  disparity 
in  inteUigence  and  experience,  or  in  any  other  respect  which 
gives  one  an  ascendency  over  the  other,  or  tends  to  prevent  the 
latter  from  exercising  an  inteUigent  and  unbiased  judgment, 
is  always  a  most  vital  consideration  with  the  courts.  When 
a  contract  is  improvident  and  unfair,  courts  of  equity  have  fre- 
quently inferred  fraud  from  the  mere  disparity  of  the  parties. 

If  this  is  true  as  to  adults,  the  rule  ought  certainly  to  be  ap- 
pUed  with  still  greater  liberality  ia  favor  of  Lafants,  whom  the 
law  deems  so  incompetent  to  care  for  themselves  that  it  holds 
them  incapable  of  binding  themselves  by  contract,  except  for 
necessaries.  In  view  of  this  disparity  of  the  parties,  thus  recog- 
nized by  law,  every  one  who  assiunes  to  contract  with  an  infant 
should  be  held  to  the  utmost  good  faith  and  fair  dealing.  We 
further  think  that  this  disparity  is  such  as  to  raise  a  presump- 
tion against  the  fairness  of  the  contract,  and  to  cast  upon  the 
other  party  the  burden  of  proving  that  it  was  a  fair  and  reason- 
able one,  and  free  from  any  fraud,  undue  influence  or  over- 
reaching. 

A  similar  principle  applies  to  all  the  relations,  where,  from 
disparity  of  years,  intellect,  or  knowledge,  one  of  the  parties  to 
the  contract  has  an  ascendency  which  prevents  the  other  from 
exercising  an  unbiased  judgment, — as,  for  example,  parent  and 
child,  husband  and  wife,  guardian  and  ward.  It  is  true  that  the 
mere  fact,  that  a  person  is  dealing  with  an  infant  creates  no 
"fiduciary  relation"  between  them  in  the  proper  sense  of  the 
term,  such  as  exists  between  guardian  and  ward;  but  we  think 
that  he  who  deals  with  an  infant  should  be  held  to  substantially 
the  same  standard  of  fair  dealing  and  be  charged  with  the 
burden  of  proving  that  the  contract  was  in  all  respects  fair  and 
reasonable,  and  not  tainted  with  any  fraud,  undue  influence,  or 
overreaching  on  his  part.  Of  com"se,  in  this,  as  in  all  other  cases, 
the  degree  of  disparity  between  the  parties,  in  age  and  mental 
capacity,  would  be  an  important  consideration.    Moreover,  if 
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the  contract  was  not  in  all  respects  fair  and  reasonable,  the 
extent  to  which  the  infant  shall  recover  would  depend  on  the 
nature  and  extent  of  the  element  of  unfairness  which  character- 
ized the  transaction. 

If  the  party  dealing  with  the  infant  was  guilty  of  actual  fraud 
or  bad  faith,  we  think  the  infant  should  be  allowed  to  recover 
back  all  he  had  paid,  without  making  restitution,  except,  of 
course,  to  the  extent  to  which  he  still  retained  in  specie  what  he 
had  received.  Such  a  case  would  be  a  contract  essentially 
improvident,  calculated  to  facilitate  the  squandering  of  the 
infant's  estate,  and  which  the  other  party  knew  or  ought  to  have 
known  to  be  such,  for  to  make  sjich  a  contract  at  all  with  an 
infant  would  be  fraud.  But  if  the  contract  was  free  from  any 
fraud  or  bad  faith,  and  otherwise  reasonable,  except  that  the 
price  paid  by  the  infant  was  in  excess  of  the  value  of  what  he 
received,  his  recovery  should  be  limited  to  the  difference  be- 
tween what  he  paid  and  what  he  received.  Such  cases  as  Med- 
bury  V.  Watrous,  7  Hill,  110;  Sparman  v.  Keim,  83  N.  Y.  245; 
and  Heath  v.  Stevens,  48  N.  H.  251, — ^really  proceed  upon  this 
principle,  although  they  may  not  distinctly  announce  it.  The 
objections  to  this  rule  are,  in  our  opinion,  largely  imaginary, 
for  we  are  confident  that  in  practice  it  can  and  will  be  applied 
by  courts  and  juries  so  as  to  work  out  substantial  justice. 

Our  conclusion  is  that  where  the  personal  contract  of  an 
infant,  beneficial  to  himself,  has  been  wholly  or  partly  executed 
on  both  sides  but  the  infant  has  disposed  of  what  he  has  re- 
ceived, or  the  benefits  recovered  by  him  are  such  that  they  can- 
not be  restored,  he  cannot  recover  back  what  he  has  paid,  if  the 
contract  was  a  fair  and  reasonable  one,  and  free  from  any  fraud 
or  bad  faith  on  the  part  of  the  other  party,  but  that  the  biu-den 
is  on  the  other  party  to  prove  that  such  was  the  character  of  the 
contract;  that,  if  the  contract  involved  the  element  of  actual 
fraud  or  bad  faith,  the  infant  may  recover  all  he  paid  or  parted 
with,  but  if  the  contract  involved  no  such  elements,  and  was 
otherwise  reasonable  and  fair,  except  that  what  the  infant  paid 
was  in  excess  of  the  value  of  what  he  received,  his  recovery 
should  be  limited  to  such  excess.  It  seems  to  us  that  this  will 
sufficiently  protect  the  infant,  and  at  the  same  time  do  justice 
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to  the  other  party.  Of  course,  in  speaking  of  contracts  benefi- 
cial to  the  infant,  we  refer  to  those  that  are  deemed  such  in 
contemplation  of  law. 

Applying  these  rules  to  the  case  in  hand,  we  add  that  hfe 
insiirance  in  a  solvent  company  at  the  ordinary  and  usual  rates, 
for  an  amount  reasonably  commensurate  with  the  infant's 
estate,  or  his  financial  abihty  to  carry  it,  is  a  provident,  fair  and 
reasonable  contract,  and  one  which  is  entirely  proper  for  an 
insurance  company  to  make  with  him,  assmning  that  it  prac- 
tices no  fraud  or  other  unlawful  means  to  seciu-e  it;  and  if  such 
should  appear  to  be  the  character  of  this  contract,  the  plaintiff 
could  not  recover  the  premiums  which  he  has  paid  in,  so  far  as 
they  were  intended  to  cover  the  current  aimual  risk  assumed  by 
the  company  tmder  its  policy. 

But  it  appears  from  the  face  of  the  poHcy  that  these  pre- 
miums covered  something  more  than  this.  The  policy  provides 
that  after  payment  of  three  or  more  annual  premiums  the  in- 
sm-ed  will  be  entitled  to  a  paid-up,  non-participating  pohcy  for 
as  many  twentieths  of  the  original  sum  insured  ($1,000)  as  there 
have  been  annual  premiums  so  paid.  The  complaint  alleges  the 
payment  of  four  annual  premiums.  Hence,  the  plaintiff  was 
entitled,  upon  surrender  of  the  original  policy,  to  a  paid-up, 
non-participating  pohcy  for  $200;  and  it  therefore  seems  to  us 
that,  having  elected  to  rescind,  he  was  entitled  to  recover  back, 
in  any  event,  the  present  cash  "surrender"  value  of  such  a 
pohcy.  For  this  reason,  as  well  as  that  the  burden  was  on  the 
defendant  to  prove  the  fair  and  honest  character  of  the  con- 
tract, the  demurrer  to  the  complaint  was  properly  overruled. 
The  result  arrived  at  in  the  former  opinion  was  therefore  cor- 
rect, and  is  adhered  to,  although  on  somewhat  different  ground. 

Order  aflBrmed.^ 

GiLFiLLAN,  C.  J.,  dissented. 

^  Contra,  on  a  like  state  of  facts,  Simpson  v.  Co.,  184  Mass.  348. 

Accord,  Rice  v.  Butler,,  160  N.  Y.  578,  where  infant  plaintiff  bought  a 
bicycle  and  after  having  made  some  payments,  disaflBrmed  the  purchase, 
returned  the  bicycle,  and  sued  to  recover  back  the  pasrments,  it  was  held 
that  in  plaintiff's  recovery  allowance  must  be  made  for  the  value  of  the  use 
of  the  bicycle.    Contra,  upon  similar  facts,  Gillis  v.  Goodwin,  180  Mass.  140. 
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WELLS,  J.,   IN  CHANDLER  v.  SIMMONS 
97  Mass.  508,  514— 1867 

Another  ground  relied  on  by  the  defendant  is  that  the  deed 
cannot  be  avoided  without  a  return  of  the  consideration.  We 
do  not  understand  that  such  a  condition  is  ever  attached  to  the 
right  of  a  minor  to  avoid  his  deed.  If  it  were  so,  the  privilege 
woidd  fail  to  protect  him  when  most  needed.  It  is  to  guard  him 
against  the  improvidence  which  is  incident  to  his  immaturity, 
that  his  right  is  maintained.  Gibson  v.  Soper,  6  Gray,  279-282; 
Boody  V.  McKenney,  23  Me.  517.  If  the  minor,  when  avoiding 
his  contract,  have  in  his  hands  any  of  its  fruits  specifically,  the 
act  of  avoiding  the  contract  by  which  he  acquired  such  property 
will  divest  him  of  all  right  to  retain  the  same;  and  the  other 
party  may  reclaim  it.  He  cannot  avoid  in  part  only,  but  must 
make  the  contract  wholly  void  if  at  all;  so  that  it  will  no  longer 
protect  him  in  the  retention  of  the  consideration.  Badger  v. 
Phinney,  15  Mass.  359;  Bigelow  v.  Kinney,  3  Verm.  353.  Or, 
if  he  retain  and  use  or  dispose  of  such  property  after  becoming 
of  age,  it  may  be  held  as  an  affirmance  of  the  contract  by  which 
he  acquired  it,  and  thus  deprive  him  of  the  right  to  avoid. 
Boyden  v.  Boyden,  9  Met.  519;  Robbins  v.  Eaton,  10  N.  H.  561. 
But  if  the  consideration  has  passed  from  his  hands,  either 
wasted  or  expended  during  his  minority,  he  is  not  thereby  to  be 
deprived  of  his  right  or  capacity  to  avoid  his  deed,  any  more 
than  he  is  to  avoid  his  executory  contracts.  And  the  adult  who 
deals  with  him  must  seek  the  retm-n  of  the  consideration  paid  or 
delivered  to  the  minor  in  the  same  modes  and  with  the  same 
chances  of  loss  in  the  one  case  as  in  the  other.  Dana  v.  Stearns, 
3  Gush.  372-376.  It  is  not  necessary,  in  order  to  give  effect  to 
the  disaffirmance  of  the  deed  or  contract  of  a  minor,  that  the 
other  party  should  be  placed  in  statu  quo.  Tucker  v.  Moreland, 
10  Pet.  65-74;  Shaw  v.  Boyd,  5  S.  &  R.  309. 
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DRUDE  V.  CURTIS 
183  Mass.  317.-1903 

Contract  for  $130  paid  by  the  plaintiff  when  an  infant  on  a 
contract  for  the  purchase  of  a  horse,  harness  and  buggy,  repu- 
diated by  him  on  coining  of  age,  with  a  second  count  for  money 
had  and  received,  and  a  third  count,  added  by  amendment,  in 
tort  for  the  conversion  of  $130  paid  by  the  plaintiff  to  the 
defendant.  Writ  dated  July  31,  1900.  The  case  was  tried 
before  Bishop,  J.,  without  a  jury.  It  appeared  that  the  plaintiff 
and  defendant,  both  being  minors,  entered  into  an  agreement 
whereby  the  defendant  deUvered  to  the  plaintiff  a  horse,  harness 
and  buggy,  and  the  plaintiff  agreed  to  pay  therefor  $225  in  in- 
stallments at  stated  times,  the  title  to  the  property  not  to  pass 
until  the  whole  $225  was  paid.  The  plaintiff  paid  installments 
amounting  to  $130.  He  then  came  of  age,  and  three  days  later 
brought  this  action  and  attached  the  horse,  harness  and  buggy 
as  the  property  of  the  defendant.  On  the  return  day  of  the  writ 
the  defendant  came  of  age.  The  defendant  had  spent  the  $130 
before  the  date  of  the  writ.  The  judge  ruled  that  the  plaintiff 
could  not  recover  in  contract,  but  might  recover  in  tort  under 
his  declaration  as  amended,  for  the  conversion  of  $130  paid  to 
the  defendant.  He  found  for  the  plaintiff  in  the  sum  of  $145.60, 
and  the  defendant  alleged  exceptions. 

Hammond,  J.  Both  parties  being  infants  at  the  time  of  the 
contract,  either  could  avoid  it  without  a  return  of  the  considera- 
tion. But  neither  could  avoid  it  in  part.  He  must  avoid  it 
wholly,  if  at  all.  And  if  the  infant,  when  avoiding  the  contract, 
has  in  his  hands  any  of  the  specific  fruits,  ihe  act  of  avoiding  the 
contract  by  which  he  acquired  such  property  will  divest  him  of 
all  right  to  retain  the  same,  and  the  other  party  may  reclaim  it. 
Chandler  v.  Simmons,  97  Mass.  508,  514,  97  Am.  Rep.  117.  The 
plaintiff,  who  was  the  buyer,  sought  first  to  exercise  his  right  to 
avoid,  and  brought  this  action  to  recover  the  money;  and,  if  the 
defendant  also  had  not  been  an  infant,  he  would  have  had  no 
defence,  upon  the  count  in  contract,  because  the  law  would  have 
implied  a  contract  upon  his  part  to  refund  the  money.    But  the 


AVOIDANCE   OF   CONTRACTS   AND   CONVBYANCES  543 

difficulty  with  the  plaintiff's  case  is  that  the  defendant  is  meet- 
ing the  plaintiff  with  a  weapon  like  that  used  by  him,  to  wit, 
avoidance  of  a  contract  on  the  ground  of  infancy.  And  while 
the  infancy  of  the  plaintiff  is  a  shield  to  him,  it  does  not  prevent 
the  defendant  from  relying  upon  his  own  infancy  in  turn  as  a 
shield  to  him.  So  far  as  respects  the  right  of  the  defendant  to 
take  advantage  of  his  own  infancy,  it  is  inmiaterial  whether  the 
plaintiff  be  an  infant  or  an  adult.  Can  the  plaintiff  recover  in 
this  action  the  money  paid  by  him  to  the  defendant?  The 
defendant  spent  it  before  the  plaintiff  avoided  the  contract. 
His  plea  of  infancy  is  a  complete  defence  to  the  counts  in  con- 
tract. So  the  court  ruled,  and  we  do  not  understand  that  the 
correctness  of  this  ruling  is  contested  by  the  plaintiff.  If  at  the 
time  the  plaintiff  elected  to  avoid  the  contract  the  defendant 
had  in  his  possession  the  same  money  which  he  received  from 
the  plaintiff,  then  since,  by  reason  of  the  avoidance,  the  defend- 
ant had  no  right  further  to  hold  it,  the  plaintiff  perhaps  might 
have  maintained  replevin,  or,  upon  proper  proceedings  taken, 
have  maintained  trover  as  for  a  subsequent  conversion. 

The  plaintiff  contends  that,  trover  will  lie  even  if,  at  the 
time  he  avoided  the  contract,  the  money  had  been  spent.  But 
one  great  difficulty  upon  the  facts  in  this  case  is  to  find  any 
conversion,  any  tortious  dealing  with  the  money.  There  was 
no  tortious  act  on  the  part  of  the  defendant  in  obtaining  it. 
It  was  paid  to  him  to  be  held  and  used  by  him  as  his  own 
money,  in  accordance  with  the  terms  of  a  contract  which  is  not 
claimed  to  have  had  in  it  any  element  of  fraud.  There  was 
nothing  tortious  in  that.  Having  received  it  as  his  own  money, 
he  spent  it  as  such,  and  all  this  the  plaintiff,  not  yet  having 
avoided  the  contract,  must  be  held  to  have  expected  and  con- 
sented to.  There  was,  therefore,  nothing  tortious  in  any  act  of 
the  defendant,  with  reference  to  the  money,  before  the  con- 
tract was  avoided.  Nor  has  the  defendant  been  guilty  of  any 
tortious  act  since,  unless  it  be  his  failure  to  refund  an  equal 
simi  to  the  plaintiff;  but  that  failure  at  the  most  can  be  con- 
sidered only  as  a  breach  of  an  imphed  contract,  and  this  the 
law  permits  him  to  avoid.  To  hold  that,  while  for  this  failure 
to  pay  over  under  these  circumstances  he  cannot  be  held  in 
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contract,  but  still  can  be  held  in  tort,  is  to  convert  that  which 
arises  out  of  a  contract  into  a  tort,  and  to  take  away  the  shield 
which  the  law  throws  around  the  infant  for  his  protection. 
Upon  this  theory  money  lent  to  an  infant  might  be  recovered. 
The  plaintiff  finds  himself  where  any  one  is  likely  to  be  who 
places  money  into  the  hands  of  an  infant  with  the  right  to 
spend  it  as  his  own  money,  and  the  right  has  been  exercised. 
Upon  this  general  subject  see  Slayton  v.  Barry,  175  Mass.  513, 
56  N.  E.  574,  49  L.  R.  A.  560,  78  Am.  St.  Rep.  510,  and  cases 
cited;Carr!;.  Clough,  26N.H.280,  59Am.  Dec.345.  .  .  . 
Exceptions  sustained. 

MANNING  V.  JOHNSON 
26  Ala.  446.— 1855 

Tkespass  quare  cUmsum  fregit  by  Pierce  Manning  against 
Robert  Johnson,  to  recover  two  town  lots  in  Livingston,  to- 
gether with  damages  for  their  detention. 

"The  question  was,  whether  plaintiff  could  recover  without 
having  shown  a  return,  or  an  offer  to  return,  the  purchase- 
money  which  he  had  received  from  the  defendant  for  the  prem- 
ises sued  for.  The  court  charged  the  jury,  that  if  they  believed 
from  the  evidence  that  plaintiff,  at  the  time  he  sold  and  con- 
veyed the  premises  to  the  defendant,  was  an  infant  under 
the  age  of  twenty-one  years,  but  that  the  contract  between 
them  was  executed — that  is,  that  the  purchase-money  was 
paid  by  the  defendant,  and  the  possession,  with  the  deed,  de- 
livered up  by  plaintiff — then,  to  entitle  plaintiff  to  recover 
in  this  action,  he  must  have  repaid,  or  offered  to  repay,  the 
purchase-money  to  the  defendant;  and  to  this  charge  the  plain- 
tiff excepted." 

This  charge  of  the  court  is  now  assigned  for  error. 

Chilton,  C.  J.  It  is  now  the  settled  doctrine,  that  the  deed 
of  an  infant  is  not  void,  but  voidable  only.  Reeve's  Dom.  Rel., 
p.  250  et  seq.;  Zouch  v.  Parsons,  3  Burr.  1794;  Elliott  v.  Horn, 
10  Ala.  348-54;  Weaver  v.  Jones,  24  Id.  420. 

Ordinarily,  it  is  the  privilege  of  an  infant  to  rescind  his  con- 
tract at  pleasure;  and  this,  without  regard  to  whether  such 
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contract  was  a  fair  one  or  not.  This  general  rule  is  subject  to 
certain  exceptions,  but  these  are  not  involved  in  the  case  be- 
fore us,  unless  his  failure  to  return  the  purchase-money,  which 
he  has  received  in  consideration  of  the  sale  and  conveyance  of 
his  land,  deprives  him  of  the  power  of  rescission. 

Upon  this  subject  we  have  carefully  looked  into  the  books, 
and  find  much  conflict  of  authority;  and  without,  in  this 
place,  commenting  upon  them,  we  state  as  our  conclusion,  that 
while  we  fully  subscribe  to  the  doctriae  that  the  infant  must  use 
his  privilege  as  a  shield  to  defend  himself,  and  not  as  an  offen- 
sive weapon  to  injure  others,  we  cannot  subscribe  to  the  doc- 
trine that  he  must  refund  the  purchase-money  which  he  has 
received,  and  which  there  is  no  evidence  he  has  had  in  his 
possession  after  he  attained  his  majority,  as  a  condition  prece- 
dent to  his  rescinding  or  avoiding  his  conveyance  at  law.  We 
agree  that  the  strong  current  of  authority  is  otherwise  in  a 
court  of  equity;  but  we  express  no  opinion  now  as  to  the  rule 
that  court  should  proceed  upon  in  such  cases. 

The  effect  of  the  ruling  of  the  primary  court  is,  to  tiu-n  this 
conveyance  into  a  qiiasi  mortgage,  and  to  allow  the  infant  the 
mere  right  of  redeeming  his  land  upon  repayment  of  the  sum 
advanced  to  him.  But,  we  apprehend,  if  the  parties  had  ex- 
pressly contracted  for  that  relation,  the  infant  would  not  have 
been  held  concluded  by  the  mortgage.  Mr.  Coote,  in  his  Work 
on  Mortgages  (p.  105),  says:  "With  respect  to  infants  they 
are,  of  course,  incapable  of  executing  a  mortgage  of  their  own 
property,  or  of  lending  money  on  mortgage;  nor  has  the  guar- 
dian, or  trustee,  nor  even  the  court  of  chancery,  any  power  to 
change  the  nature  of  the  infant's  estate,"  etc.  1  Pow.  on 
Mortg.  58-9. 

When  we  come  to  reason  upon  the  proposition,  however,  it 
is  surrounded  with  difficulty;  for,  if  the  infant  can  raise  money 
to  the  whole  value  of  his  estate  by  a  voidable  sale  or  mortgage, 
and  can  only  avoid  the  conveyance  after  refunding,  he  is  fm*- 
nished  the  means  of  indulging  habits  of  dissipation  and  prodi- 
gahty,  which  in  many  instances  would  doubtless  result  in 
squandering  the  whole  of  the  proceeds;  while  the  pm-chaser  or 
mortgagee  would  risk  nothing,  the  land  or  estate  of  the  infant 
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SO  sold  or  mortgaged  furnishing  adequate,  security.  On  the 
other  hand,  to  allow  the  infant  to  retain  the  consideration,  and 
yet  to  repudiate  or  disaffirm  the  conveyance,  would  tempt  as 
well  as  enable  him  to  practice  frauds  upon  others.  We  think 
the  safe  rule  should  furnish  a  check  both  upon  the  infant  and 
the  party  contracting  with  him.  That  rule  we  take  to  be  this. 
If  the  infant,  after  he  arrives  at  age,  is  shown  to  be  possessed 
of  the  consideration  paid  him,  whether  it  be  property,  money, 
or  choses  in  action,  and  either  disposes  of  it  so  he  cannot  re- 
store it,  or  retains  it  for  an  unreasonable  length  of  time  after 
attaining  his  majority,  this  amoimts  to  an  affirmance  of  the 
contract.  So,  Ukewise,  if  it  be  shown  that  he  has  the  power 
to  restore  the  thing  that  he  received,  he  cannot  be  allowed  to 
rescind,  without  first  making  restitution.  But  if,  as  in  the  case 
before  us,  the  consideration  paid  was  money,  and  there  is  no 
proof  that  he  was  possessed  of  the  money  so  obtained,  either 
actually  or  constructively,  after  he  attained  his  majority,  so 
as  to  be  able  to  restore  it  to  the  purchaser,  the  infant  shall  not 
be  required,  in  a  court  of  law,  to  repay  the  amoimt  he  received, 
as  a  prerequisite  to  an  avoidance  of  his  deed  by  suit  for  the 
land.  When  he  succeeds  in  recovering  the  land,  it  works  the 
destruction  of  the  contract;  and  according  to  the  more  modem 
authorities,  which  we  are  disposed  to  consider  as  correct,  the 
pm-chaser  who  has  lost  the  land  .may  sue  for  and  recover  the 
money;  and  especially  would  this  action  lie  in  a  case  like  this, 
where  the  purchaser  was  induced  to  enter  into  the  contract 
upon  the  false  representations  made  by  the  infant,  that  he 
was  of  full  age,  and  consequently  competent  to  contract.  We 
would  not  be  understood  as  intimating,  that  if  the  infant  sought 
a  rescission  in  a  court  of  equity,  he  would  not  be  required  to 
refund  the  purchase-money,  whether  he  had  disposed  of  it  or 
not  before  he  arrived  at  lawful  age.  See,  upon  this  subject. 
Dart  on  Vendors  and  Purchasers  of  Real  Estate,  p.  3;  Cham- 
bers on  Infancy,  p.  412;  1  Fonb.  Eq.  p.  1,  ch.  3,  sec.  4,  and  au- 
thorities on  the  briefs  of  coimsel. 
Let  the  judgment  be  reversed  and  the  cause  remanded. 
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STONE,  J.,  IN  EUREKA  CO.  v.  EDWARDS 
71  Ala.  248.— 1881 

A  DISTINCTION  is  taken  in  the  books  between  executory  and 
executed  contracts  made  by  infants.  In  the  former  class  of 
cases,  if  the  infant  on  becoming  of  age  disaffirms  the  contract, 
then  the  adult  purchaser  or  contractor  will  be  forced  to  be- 
come the  actor,  to  have  the  contract  performed.  In  such  case 
the  infant,  or  quondam  infant,  is  under  no  conditions  or  limita- 
tions in  asserting  the  invalidity  of  the  contract.  Being  voidable, 
and  he  making  timely  election  to  avoid  by  pleading  his  minor- 
ity, his  defence,  if  sustained  by  proof,  will  prevail.  He  need 
not  tender  back  anything  he  may  have  acquired  or  received 
under  the  contract.  The  most  that  can  be  required  of  him  is, 
that  if  he  retained  and  held  all  or  any  part  of  what  he  had 
received  under  the  contract  until  he  reached  the  age  of  twenty- 
one,  theUj  on  demand  or  suit,  he  can  be  held  to  account  for  it. 
The  rule  is  different  when  the  contract  has  been  executed. 
Then  the  quondam  infant,  or  anyone  asserting  claim  in  his 
right,  must  become  the  actor;  and  coming  into  court  in  quest 
of  equity,  he  must  do,  or  offer  to  do  equity,  as  a  condition  on 
which  relief  will  be  decreed  to  him.  This  is  the  difference 
between  asking  and  resisting  relief.  Roof  v.  Stafford,  7  Cow. 
179;  Hillyer  v.  Bennett,  3  Edw.  Ch.  222;  Bartholomew  v.  Finne- 
more,  17  Barb.  428;  Smith  i;.  Evans,  5  Humph.  70;  Mustard 
V.  Wohlford,  15  Grat.  329;  Bedinger  v.  Wharton,  27  Grat.  857. 
But  it  is  only  in  equity  this  principle  obtains.  If  the  suit  be  at 
law,  the  tender  need  not  ordinarily  be  made,  as  a  condition  of 
recovering  the  property.  But  if  the  suit  be  in  equity,  and  if  the 
money  or  other  valuable  thing  be  still  in  esse,  and  in  possession 
of  the  party  seeking  the  rehef ,  or  in  him  from  whom  the  right  to 
sue  is  derived,  the  bill,  to  be  sufficient,  must  tender  or  offer  to 
produce  or  pay  as  the  case  may  be.  Not  so,  if  the  infant  has 
used  or  consumed  it  during  his  minority.  Badger  v.  Phinney, 
15  Mass.  359;  Price  v.  Furriian,  27  Verm.  268;  Chandler  v. 
Simmons,  97  Mass.  508;  Walsh  v.  Young,  110  Mass.  396;  Green 
V.  Green,  69  N.  Y.  553;  Dill  v.  Bowen,  54  Ind.  204;  Phillips  v. 
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Green,  5  T.  B.  Monroe,  344;  Goodman  v.  Winter,  64  Ala.  410; 
Roberts  v.  Wiggin,  1  N.  H.  73.  ^ 

9.  Effect  of  Avoidance  when  Action  is  Brodght,  by  the  Adum,  Based 
UPON  THE  Infant's  Avoidance 

STRAIN  V.  WRIGHT 

7  Ga.  568.— 1849 

Warneb,  J.  Two  grounds  of  error  are  alleged  to  the  judg- 
ment of  the  court  below,  in  this  case.  First,  in  refusing  to  give 
to  the  jury  the  instructions  asked  by  the  coimsel  for  the  com- 
plainant. Second,  in  giving  to  the  jury  the  instructions  as  set 
forth  in  the  record  before  us. 

It  appears  that  the  defendant  had  purchased  from  the  com- 
plainant's intestate  a  negro,  for  which  he  paid  a  part  of  the 
purchase-money,  and  executed  his  note  for  the  balance.  At  the 
time  this  contract  was  executed,  the  defendant  was  an  infant, 
who  took  the  negro  into  his  possession.  When  sued  upon  the 
note  given  for  the  balance  of  the  purchase-money  for  the  negro, 
after  attaining  full  age,  he  filed  the  plea  of  infancy  to  the  action 
upon  the  note,  and  at  the  trial,  sustained  his  plea  by  proof, 
whereupon  the  plaintiff  in  that  action  dismissed  it. 

The  complainant  then  filed  his  bill,  setting  forth  the  facts  of 
the  case,  and  prayed  for  a  decree  to  have  the  negro  sold,  and 
out  of  the  proceeds  of  such  sale  to  pay  the  defendant  the  amount 
paid  by  him  to  the  complainant's  intestate,  and  the  balance 
thereof  to  be  paid  to  the  complainant. 

The  instructions  asked  by  the  complainant's  counsel  assert 
the  proposition  that  the  contract  for  the  sale  of  the  negro  was 
disaffirmed  by  the  defendant,  by  his  plea  of  infancy  to  the 
action  on  the  note,  and  that  the  title  to  the  negro  revested  in  the 
original  vendor,  or  his  legal  representative,  and  that  it  was 
competent  for  a  court  of  equity  to  decree  a  sale  of  the  negro,  so 
as  to  adjust  the  equitable  interests  of  the  respective  parties  to 
the  contract,  according  to  the  facts  of  this  particular  case.    The 

1  Note  that  in  Johnson  v.  Northwestern  Life  Ins.  Co.,  supra,  p.  532,  and 
Rice  V.  Butler,  supra,  p.  540,  the  equity  view  is  taken  in  a  law  action. 
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instructions  requested  were,  in  our  judgment,  correct  in  point 
of  law,  and  ought  to  have  been  given. 

(1)  The  contracts  of  infants  are  not  void,  but  voidable  at 
their  election,  when  they  arrive  at  twenty-one  years  of  age.  2 
Kent's  Com.  235;  Roof  v.  Stafford,  7  Cowen's  Rep.  179.  By 
his  plea  of  infancy  to  the  action  brought  upon  the  note  given  in 
part  payment  for  the  negro,  the  defendant  disaffirmed  the 
contract  for  the  sale  of  him. 

(2)  An  obhgation  or  other  deed  of  an  infant  shall  be  avoided 
by  plea  of  within  age.  3  Comyn's  Dig.  550,  letter  c,  5.  The 
plea  of  infancy  was  his  own  voluntary  act,  and  manifested  his 
intention  to  repudiate  the  contract,  and  he  is  therefore  bound 
by  it.  The  defendant  will  not  be  permitted  to  disaffirm  the 
contract,  when  sued  for  the  pm-chase-money  by  the  vendor,  and 
when  the  latter  seeks  to  recover  the  property,  in  consequence  of 
such  disaffirmance,  to  refuse  to  give  it  up,  and  then  insist  upon 
such  refusal  as  evidence  of  an  affirmance  of  the  contract,  as  was 
contended  by  the  counsel  for  the  defendant  in  error.  When  the 
defendant  filed  his  plea  of  infancy  to  the  contract,  he  made  his 
election  to  disafiirm  it,  and  he  is  bound  by  such  election. 

It  has  been  insisted  on  the  argument,  that  when  an  infant  has 
received  property  by  virtue  of  an  executed  contract  made  with 
an  adult,  that  when  he  arrives  of  age  and  disaffirms  the  con- 
tract, by  his  plea  of  infancy  to  the  note  given  for  the  property  so 
received,  the  adult  cannot  recover  from  the  infant,  either  the 
purchase-money  for  the  property  sold  to  him,  or  the  property. 
Upon  what  legal  principle  this  doctrine  can  be  supported  we  are 
unable  to  determine;  certainly  upon  no  just  principle. 

(3)  The  infant,  in  this  case,  derived  his  title  to  the  negro  by 
virtue  of  the  contract  made  with  the  complainant's  intestate. 
When  of  age  he  disaffirms  the  contract,  and  it  is  canceled  for  his 
beriefit.  The  contract  of  sale  being  rescinded  at  the  instance  of 
the  infant,  what  becomes  of  his  title  to  the  property  derived 
from  the  vendor?  According  to  legal  rules  and  common  sense, 
it  would  seem  that  the  title  to  the  property  would  revest  in  the 
vendor;  and  yet  the  authorities  to  be  found  in  the  books  upon 
this  question  are  not  as  harmonious  as  might  be  expected.  We, 
however,  adopt  the  rule  as  stated  by  Chancellor  Kent.    If  the 
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infant  avoids  an  executed  contract  when  he  comes  of  age,  on 
the  ground  of  infancy,  he  must  restore  the  consideration  which 
he  has  received.  The  privilege  of  infancy  is  to  be  used  as  a 
shield,  and  not  as  a  sword.  He  cannot  have  the  benefit  of  the 
contract  on  one  side  without  retiuning  the  eqmvalent  on  the 
other.  2  Kent's  Com.  240.  The  cases  of  Badger  v.  Phinney, 
15  Mass.  Rep.  359;  Roberts  v.  Wiggins,  1  N.  H.  Rep.  73,  and 
Roof  V.  Stafford,  7  Cowen's  Rep.  179,  are  cited  in  support  of  this 
doctrine.  In  Badger  v.  Phinney,  the  court  inquire,  after  the 
contract  has  been  rescinded,  what  is  to  be  done  then?  "Should 
not  the  plaintiff  and  defendant  be  placed  in  the  same  situation 
as  if  no  such  contract  had  been  made?  But  that  will  not  do  for 
the  defendant.  His  notion  of  rescinding  is  to  keep  all  and  to 
pay  nothing  on  the  contract."  So  here,  the  defendant  wishes 
to  keep  the  negro,  and  not  pay  the  note  given  for  the  purchase- 
money.  The  rule  adopted  in  Badger  v.  Phinney  is  recognized 
by  the  Supreme  Court  of  Alabama,  in  Jefford's  Adm'r  v. 
Rmgold  &  Co.,  6  Ala.  Rep.  548.  See,  also,  9  Metcalf's  Rep.  519. 
We  cannot  sanction  the  doctrine  contended  for,  that  an  infant 
who  obtains  property  by  virtue  of  a  contract  with  an  adult, 
may,  when  of  age,  disaffirm  such  contract  under  the  law  made 
for  his  protection,  and  then  refuse  to  restore  the  property  thus 
obtained.  The  law,  which  was  intended,  in  the  language  of  the 
authorities,  as  a  shield  for  the  protection  of  the  infant,  would  be 
an  instrument  in  his  hands  for  offensive  operations.  It  would 
enable  him  to  act  aggressively  upon  the  rights  of  others,  instead 
of  enabling  him  to  guard  and  protect  his  own  rights.  There  is 
no  doubt,  in  the  view  we  have  taken  of  this  case,  that  if  no  part 
of  the  purchase-money  for  the  negro  had  been  paid  to  the  ven- 
dor, and  the  note  had  been  given  for  the  entire  amoimt  thereof, 
that  upon  the  disaflBrmance  of  the  contract  by  the  defendant, 
an  action  of  trover  might  have  been  maintained  at  law  by  the 
vendor,  for  the  recovery  of  the  property;  but  part  of  the  pur- 
chase-money having  been  paid  to  the  vendor  by  the  defendant 
for  the  property,  the  remedy  of  the  vendor,  at  law,  was  inade- 
quate and  difficult.  The  pecuUar  facts  of  the  case  raised  such 
an  equity  in  favor  of  the  complainant  as  gave  to  the  court  of 
equity  jurisdiction  for  the  purpose  of  settling  the  rights  of  the 
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respective  parties.  The  charge  of  the  court  to  the  jury  was  a 
denial  of  the  complainant's  right  to  .the  reUef  which  he  prayed 
— to  have  the  negro  sold,  and  out  of  the  proceeds  thereof  to  pay. 
the  defendant  the  amount  paid  by  hitn,  and  the  balance  to  be 
paid  to  the  vendor.  The  contract  having  been  disaffirmed  by 
the  defendant,  such  a  decree,  in  our  judgment,  would  have 
properly  adjusted  the  rights  of  the  respective  parties,  according 
to  the  facts  as  made  by  the  record  before  us,  and  ought  to  have 
been  so  adjudged. 

Let  the  judgment  of  the  court  below  be  reversed,  on  the 
ground  that  the  court  erred  in  not  giving  the  instructions  as 
requested  by  the  complainant's  counsel,  and  in  giving  the 
instructions  as  set  forth  in  the  record. 

Ratification  of  Contracts 

1.  What  Constitutes  Ratification 

THOMPSON  V.  LAY 

4  Pick.  (Mass.)  48.— 1826 

Assumpsit  on  the  promise  of  the  wife  before  marriage.  The 
defendants  pleaded  the  infancy  of  the  wife.  The  plaintiffs  re- 
plied a  ratification  after  she  came  of  age  and  before  her  mar- 
riage. 

The  plaintiff,  to  prove  a  ratification,  produced  evidence  that 
the  wife,  after  she  was  of  age  and  before  her  marriage,  ac- 
knowledged she  owed  the  money  on  the  note,  and  said  that 
she  had  not  the  means  of  paying  it  then,  but  that  she  would 
pay  it  as  soon  as  she  had  the  means,  or  as  soon  as  she  should 
be  able. 

On  this  evidence  the  defendants  agreed  to  be  defaulted,  but 
if  it  was  insufficient  to  maintain  the  action,  the  default  was  to 
be  taken  off,  and  the  plaintiffs  were  to  become  nonsuit. 

Parker,  C.  J.,  deUvered  the  opinion  of  the  court.  The 
authorities  cited,  especially  the.  cases  of  Whitney  v.  Dutch 
[14  Mass.  460],  and  Ford  v.  Phillips  [1  Pick.  203],  explicitly  lay 
down  the  principle  that  the  promise  of  an  infant  cannot  be 
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revived  so  as  to  sustain  an  action,  unless  there  be  an  express 
confirmation  or  ratificatioH  after  be  becomes  of  age. 

Such  a  ratification  may  be  proved  in  divers  ways;  but  it 
cannot  be  inferred  from  a  mere  acknowledgment  of  debt,  as 
in  the  cases  on  the  statute  of  limitations.  A  promise  to  pay 
is  evidence  of  a  ratification;  so  is  a  direct  confirmation,  though 
not  in  words  amounting  to  a  direct  promise;  as,  if  the  party 
should  say,  after  coming  of  age,  I  do  ratify  and  confirm,  or  do 
agree  to  pay,  the  debt. 

But  a  ratification  may  be  absolute  or  conditional.  If  it  be 
the  latter,  the  terms  of  the  condition  must  have  happened,  or 
been  complied  with,  before  an  action  can  be  sustained.  I  rat- 
ify and  confirm  my  promise,  provided  I  receive  a  certain  legacy, 
or,  if  I  succeed  to  a  certain  estate,  or,  if  I  recover  a  certain  sum 
of  money,  or,  if  I  draw  a  prize  in  a  certain  lottery,  would  make 
a  conditional  promise  or  ratification,  sufficient  to  make  the 
defendant  liable  on  a  contract  made  when  a  minor,  when  the 
events  happen,  but  not  before.  So  an  engagement  or  promise 
to  pay  when  able  is  a  conditional  promise,  and  the  plaintiff, 
to  avail  himself  of  it,  must  give  in  evidence  the  ability  of  the 
defendant.  It  would  not  be  necessary  to  show  any  abiUty  to 
pay  without  inconvenience,  but  evidence  that  there  is  prop- 
erty from  which  the  debt  rnight  be  paid,  or  an  income  from 
some  source  which  would  enable  the  party  to  pay,  would  be 
sufficient. 

The  cases  cited  by  the  plaintiff's  coimsel  are  bottomed  upon 
this  principle.  That  of  Martin  v.  Mayo  [10  Mass.  (Rand's  ed.) 
141]  is  thought  to  be  of  a  different  description,  but  we  under- 
stand the  court  to  have  there  explicitly  admitted  the  principle, 
but  to  have  decided  that  the  words  appended  to  the  promise 
did  not  constitute  a  condition,  but  merely  postponed  the  time 
of  payment.  If  there  was  any  error,  which,  however,  we  do 
not  perceive,  it  was  not  in  the  principle  adopted,  but  in  the 
construction  of  the  words  of  the  promise. 

Plaintiffs  nonsuit.^ 

1  Nor  will  part  payment  after  majority  alone  suffice.  Intemat.  Text  Book 
Co.  V.  Connolly,  206  N.  Y.  188. 

"A  ratification  of  an  infant's  contract  should  be  something  more  than  a 
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TOBEY  V.  WOOD 
123  Mass.  88.-1877 

Morton,  J.  This  is  an  action  of  contract  upon  two  checks 
dated  respectively,  December  2,  1872,  and  January  3,  1873, 
signed  by  Seth  Wood  &  Co.,  and  duly  presented  for  payment, 
and  protested  for  non-payment. 

The  defendant  Humes,  the  only  one  of  the  signers  who  de- 
fends the  action,  was  a  member  of  the  firm  of  Seth  Wood  &  Co., 
and,  when  the  checks  were  drawn,  was  an  infant.  His  promise 
to  pay  the  checks,  therefore,  was  a  voidable  contract,  and  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  Humes,  after 
lie  became  of  age,  affirmed  and  ratified  the  contract.  2  Greenl. 
Ev.,  sec.  367,  and  cases  cited.  Reed  v.  Batchelder,  1  Met.  559. 
Such  ratification  may  be  shown,  either  by  proof  of  an  express 
promise  to  pay  the  debt,  made  by  the  infant  after  he  became 
of  age  (which  is  not  claimed  in  this  case),  or  by  proof  of  such 
acts  of  the  infant,  after  he  became  of  age,  as  fairly  and  justly 
lead  to  the  inference  that  he  intended  to  ratify  the  contract  and 
pay  the  debt.  Boody  v.  McKeimey,  23  Me.  517;  Proctor  v. 
Sears,  4  Allen,  95;  Thompson  v.  Lay,  4  Pick.  48;  Pierce  v. 
Tobey,  5  Met.  168;  Dublin  &  Wicklow  Railway  v.  Black,  8 
Exch.  181;  s.  c.  16  Eng.  L.  &  Eq.  558,  and  note. 

The  plaintiff  contends  that  the  facts  in  this  case  justify  the 
finding  that  the  defendant  Humes  intended  to  and  did  ratify 
his  promise  to  pay  these  checks.  These  facts  are,  that  a  por- 
tion of  the  goods  which  formed  the  consideration  of  the  checks 
remained  unsold  up  to  the  time  of  the  dissolution  of  the  firm, 
which  was  seven  weeks  after  Humes  became  of  age;  that  dur- 
ing said  seven  weeks  he  drew  money  for  his  personal  use,  from 
time  to  time,  from  the  firm;  and  that,  at  the  dissolution,  his 
paJ-tners,  the  other  defendants,  agreed  with  him  that   they 

mere  admission  to  a  stranger  that  such  a  contract  existed;  there  should  be 
a  promise  to  a  party  in  interest  or  his  agent,  or  at  least  an  explicit  admission 
of  an  existing  liability  from  which  a  promise  may  be  implied."  Goodsell 
V.  Myers,  3  Wend.  (N.  Y.)  479. 
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would  assume  and  pay  all  the  debts  of  the  firm.  It  is  also 
agreed  that,  at  the  tune  Humes  became  of  age,  and  until  after 
the  dissolution,  he  supposed  that  these  checks  were  paid. 

It  has  often  been  held  that,  if  an  infant  purchases  property, 
and,  after  be  becomes  of  age,  retains  specifically  the  prop- 
erty, and  uses  or  disposes  of  it,  it  may  be  an  affirmance  of  the 
contract  by  which  he  acquired  it,  and  deprive  him  of  the  right 
to  avoid.  Chandler  v.  Simmons,  97  Mass.  508,  and  cases  cited. 
This  is  upon  the  ground  that  he  can  honestly  retain  the  goods 
only  upon  the  assumption  that  the  contract  by  which  he  ac- 
quired them  was  vaUd,  and  therefore  his  retention  and  use  of 
them,  if  unexplained,  justly  leads  to  the  inference  of  a  promise 
or  undertaking  to  pay  for  them,  after  his  incapacity  to  make 
contracts  is  removed.    Todd  v.  Clapp,  118  Mass.  495. 

But  this  rule  cannot  apply  in  the  present  case,  because  it  is 
not  shown  that  Humes  knew  that  any  of  the  goods,  which 
were  the  consideration  of  the  checks,  remained  undisposed  of 
at  the  time  be  became  of  age,  and  it  is  shown  that  he  supposed 
that  the  checks  had  been  paid.  Under  these  circumstances, 
there  is  no  foundation  for  an  inference  of  a  promise  by  him  to 
pay  the  checks.    Smith  v.  Kelley,  13  Met.  309. 

The  facts  that  Humes  remained  in  the  firm  for  several  weeks 
after  he  became  of  age,  drawing  money  from  time  to  time, 
for  his  personal  use,  and  that  when  he  retired  he  took  an  agree- 
ment from  his  partners  that  they  would  pay  all  the  debts  of 
the  firm,  are  relied  upon  by  the  plaintiff  as  showing  an  affirm- 
ance of  the  checks.  But  we  are  of  opinion  that  these  facts  do 
not  afford  sufficient  proof  of  such  affirmance.  In  this  con- 
nection, it  must  be  borne  in  mind  that  Humes  supposed  these 
checks  to  have  been  paid.  In  the  absence  of  an  express  prom- 
ise to  pay,  an  affirmance  can  only  be  shown  by  unequivocal 
acts  of  the  defendant,  after  he  became  capable  of  contracting, 
which  show  his  intention  to  pay  the  debt.  How  far  these  acts 
of  Humes  might  tend  to  show  an  intention  on  his  part  to  ratify 
such  debts  of  the  firm  as  were  within  his  knowledge,  need  not 
be  considered.  It  would  be  forced  and  unreasonable  to  infer 
from  them  an  intention  and  promise  to  pay  a  debt  which  he 
supposed  had  already  been  paid.    Crab  tree  v.  May,  1  B.  Mon. 
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289;  Minock  v.  Shortridge,  21  Mich.  304;  Dana  v.  Stearns,  3 
Cush.  372. 

It  is  argued  that  the  taking  an  agreement  of  indemnity 
from  his  partners  implies  that  he  was  liable  for  the  debts  of 
the  firm,  and  is  therefore  evidence  of  a  promise  to  ratify  and 
pay  such  debts.  This  is  not  necessarily  so.  The  contract  of 
indemnity  may  have  been  necessary  for  his  protection  against 
debts  of  the  firm  contracted  after  he  became  of  age.  But  if 
this  act  is  to  be  regarded  as  evidence  that  he  supposed  himself 
hable  for  all  the  debts  of  the  firm,  it  is  not  of  itself  sufficient 
proof  of  a  ratification.  The  act  relied  on  as  a  ratification  of  a 
promise  made  during  infancy  must  amount  to,  or  be  sufficient 
evidence  of,  a  promise  or  imdertaking  to  pay  the  debt.  Smith 
V.  Kelley,  13  Met.  309. 

Perhaps  if  an  infant  member  of  a  firm  should,  after  he  be- 
came of  age,  buy  out  his  partners,  take  the  property  of  the 
firm,  and  agree  to  pay  all  the  debts  of  the  firm,  this  might 
amount  to  a  ratification  of  his  promise  to  pay  all  the  firm 
debts,  whether  known  or  unknown  to  him.  It  would  be  a  clear 
expression  of  his  intention  and  undertaking,  after  he  became 
competent  to  bind  himself,  to  affirm  and  pay  such  debts.  But 
taking  from  his  partners  a  promise  that  they  will  pay  the 
debts  does  not  imply  an  intention  on  his  part  to  pay  them.  It 
implies  that  he  desires  and  expects  that  they  will  pay  the  debts, 
and  is  as  consistent  with  an  intention  on  his  part  to  avail  him- 
self of  the  defence  of  infancy,  as  of  the  intention  to  waive  that 
privilege.  Upon  the  whole  case,  we  are  of  opinion  that  the 
facts  do  not  justify  a  finding  that  the  defendant  Humes,  after 
he  became  of  age,  ratified  or  promised  to  pay  the  checks  in  suit. 

Judgment  for  the  defendant  Humes.  ^ 

» In  McCarthy  ».  McCarthy,  49  111.  53,  one  who  had  erected  a  building 
by  contract  with  the  infant  owner  of  the  land,  was  not  allowed  to  establish 
a  mechanic's  lien  upon  the  ground  that  the  owner  had,  after  majority,  re- 
ceived rents,  and  thus  ratified  the  contract.  The  court  said:  "Ratification 
by  an  adult  of  a  contract  made  by  him  when  a  minor  is  a  question  of  in- 
tention. It  can  be  inferred  only  from  his  free  and  voluntary  acts  or  words. 
But  it  would  be  unreasonable  to  compel  a  minor  to  choose  between  the 
utter  abandonment  of  his  property  and  the  creation  of  a  lien  upon  it  under  a 
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HATCH  V.  HATCH'S  ESTATE 
60  Vt.  160.— 1887 

Veazey,  J.  Exceptions  were  taken  to  the  judgment  rendered 
upon  the  auditor's  report,  in  which  the  facts  are  concisely 
stated.  The  plaintiff  was  the  mother  of  Lura  E.  Hatch,  de- 
ceased, and  claims  to  recover  the  items  of  her  account  in  con- 
troversy on  the  groimd  of  a  contract  between  the  mother  and 
daughter,  while  the  latter  was  a  minor  of  sixteen  years  of  age, 
and  a  ratification  of  the  same  after  she  became  of  full  age. 
The  first  item,  including  interest  to  September  1,  1886,  was 
$720.20,  for  money  which  the  plaintiff  paid  for  school  expenses 
of  Lura  while  attending  academies. 

We  think  the  report  shows  a  distinct  agreement  on  the  part  of 
Lura  to  repay  her  mother  for  these  expenses.  Upon  the  facts 
reported  the  agreement  was  a  natural  one  to  be  made,  and  was 
in  its  nature  beneficial  to  the  minor.  The  mother  clearly 
could  not  afford  to  give  her  daughter  the  higher  education 
which  she  desired.  The  latter  had  the  means  to  be  devoted 
to  such  use  by  the  devise  to  her  by  her  father,  but  not  in  ready 
money.  The  finding  of  the  auditor  is  incapable  of  a  fair  con- 
struction other  than  of  an  agreement  as  above  stated,  when 
taken  in  connection  with  the  circumstances  existing  when  the 
arrangement  was  made. 

The  defendant  reUes  mainly  upon  the  claim  that  this  con- 
tract was  not  ratified  after  Lura  arrived  at  her  majority.  The 
finding  of  the  auditor  is  this:  "After  Lura  became  of  age,  and 
while  still  attending  the  seminary  at  MontpeUer,  she  reiterated 
to  her  mother  her  desire  to  go  to  school  there  and  her  willing- 
ness to  pay  the  expenses  incident  thereto  from  her  own  share, 
and  referred  approvingly  to  her  former  promise  to  that  effect 
during  her  minority.  She  told  her  mother  she  wished  this  ar- 
rangement to  continue  as  it  had  been  before  she  came  of  age." 

contract  made  during  his  minority  and  to  say,  if  he  retains  the  property  he 
ratifies  the  lien." 

In  some  states  the  ratification  is  required  to  be  in  writing.  Stimson, 
Amer.  Statute  Law,  §  4147. 
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There  is  no  question  but  that  the  contract,  by  which  a  debt 
is  incurred  by  an  infant,  may  be  ratified  by  an  express  promise 
to  pay  the  debt,  made  by  the  infant,  when  he  becomes  of  age, 
dehberately  and  with  knowledge  that  he  is  not  liable  by  law. 
To  this  extent  the  cases  agree.  Beyond  this  they  are  not  en- 
tirely harmonious,  at  least  in  the  enunciation  of  what  is  re- 
quired to  constitute  ratification.  As  illustrations,  see  Smith 
V.  Mayo-,  9  Mass.  62,  and  Whitney  v.  Dutch,  14  Mass.  457. 

There  are  many  cases  which  hold  that  although  an  express 
ratification  is  necessary,  yet  it  is  not  required  to  be  in  the  form 
of  an  express  new  promise.  Tibbitts  v.  Gerrish,  5  Foster  (N. 
H.),  41,  and  Harris  v.  "Wall,  1  Exch.  122,  are  examples.  Acts 
and  declarations  of  one  after  attaining  majority,  in  favor  of  his 
contract,  may  be  of  a  character  to  constitute  as  perfect  evi- 
dence of  a  ratification  as  an  express  and  unequivocal  promise. 
Mere  acknowledgment  of  the  contract,  or  partial  payn^ent, 
will  not  alone  be  sufficient.  There  must  either  be  an  express 
promise  to  pay,  or  such  a  direct  confirmation  as  expressly 
ratifies  the  contract,  although  it  be  not  in  the  language  of  a 
formal  promise.  Wilcox  v.  Roath,  12  Conn.  551 ;  Gray  v.  Bal- 
lon, 4  Wend.  403;  Whitney  v.  Dutch,  supra.  The  cases  in  Ver- 
mont have  not  recognized  the  necessity  of  an  express  promise 
in  terms  in  order  to  constitute  ratification  of  an  obligation  in- 
curred during  infancy.  Where  the  declarations  or  acts  of  the 
individual  after  becoming  of  age,  fairly  and  justly  lead  to  the 
inference  that  he  intended  to  and  did  recognize  and  adopt  as 
binding  an  agreement  executory  on  his  part  made  during  in- 
fancy, and  intended  to  pay  the  debt,  then  incurred,  we  think 
it  is  sufficient  to  constitute  ratification,  provided  the  declara- 
tions were  freely  and  understandingly  made,  or  the  acts  in 
hke  maimer  performed,  and  with  knowledge  that  he  was  not 
legally  Uable.  This  proposition  is  clearly  within  the  scope  of 
decisions  in  a  long  line  of  approved  authorities,  cited  in  Tyler 
on  Infancy  and  Coverture  (2d  ed.).  Chap.  VI,  and  1  Am.  Lead. 
Cases,  p.  250.     .     .     . 

Taking  that  which  she  said  to  her  mother  after  arriving  at 
full  age,  and  while  still  at  the  seminary,  in  connection  with  the 
unmistakable  understanding  between  the  parties  during  the 
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infancy,  and  all  the  circumstances  the  conclusion  seems  to  us 
irresistible  that  there  was  a  mutual  imderstanding  that  Lura 
would  not  only  repay  her  mother  for  the  future  advances,  but 
would  pay  the  past  advances  as  she  had  first  promised.  She 
then  called  the  first  arrangement  "her  former  promise,"  and 
told  her  mother  she  wished  it  to  continue  as  it  had  been  before 
she  became  of  age. 

When  the  minds  of  contracting  parties  meet  and  they  both 
understand  that  by  what  is  said  it  is  intended  that  it  should 
be  taken  as  an  assumption  of  an  obUgation  and  a  promise  to 
pay,  it  is  the  equivalent  of  a  promise  in  terms.     .     .     . 

2.  Whether  Ratification  Must  be  made  with  Knowledge  of  Non- 
liability 

MORSE  AND  ANOTHER  v.   WHEELER 

4  Allen  (Mass.),  570—1862 

Contract  to  recover  the  balance  due  on  a  purchase  of  cattle 
made  of  the  plaintiffs  by  the  defendant,  who  was  an  infant  "at 
the  time  of  the  purchase. 

At  the  trial  in  the  Superior  Court,  there  was  evidence  tending 
to  show  that  the  defendant,  after  becoming  of  age,  pronoised  to 
pay  the  balance  due  to  the  plaintiffs;  and  Am^es,  J.,  instructed 
the  jury  that  if  they  beUeved  this  evidence  the  plaintiffs  were 
entitled  to  recover.  The  defendant  requested  that  this  instruc- 
tion might  be  qualified,  by  adding  that  the  plaintiffs  were  en- 
titled to  recover,  "provided  the  defendant  knew  at  the  time  of 
such  alleged  new  promise  that  he  was  not  legally  liable  to  pay 
the  debt."  The  judge  declined  to  add  this  qualification,  but 
stated  that,  as  the  defendant  was  of  full  age  at  the  time  of  the 
alleged  ratification,  he  must  be  presimied  to  know  his  legal 
habihties  and  privileges,  and  could  not  avail  himself  of  a  mis- 
take of  law  on  his  part. 

Metcalf,  J.  This  case  brings  before  the  court,  for  the  first 
time,  the  question  whether  it  is  necessary  to  the  ratification  of 
an  infant's  promise,  after  he  is  of  full  age,  that  he  should  know, 
when  he  makes  the  new  promise,  that  he  is  not  legally  Uable 
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on  the  other.  It  is  said  in  numerous  books  that  such  knowledge 
is  necessary  to  such  ratification.  But  we  are  all  of  opinion  that 
it  is  not  necessary,  either  on  principle  or  authority. 

It  is  a  long-estabUshed  legal  principle,  that  he  who  makes  a 
contract  freely  and  fairly  cannot  be  excused  from  performing 
it  by  reason  of  his  ignorance  of  the  law  when  he  made  it.  2 
Kent's  Com.  (6th  ed.)  491,  note;  1  Story  on  Eq.,  sec.  111.  If, 
however,  an  exception  to  the  appUcation  of  that  principle  to  a 
case  like  this  has  been  authoritatively  made,  the  defendant  is 
entitled  to  the  benefit  of  it.  But  we  do  not  find  that  such  an 
exception  has  ever  been  made  by  any  judicial  decision,  unless 
it  be  in  a  case  in  Pennsylvania,  reported  in  3  Barr,  428.  The 
notion  of  such  an  exception  had  its  origin  in  the  opinion  of 
Lord  Alvanly,  as  reported  in  the  case  of  Harmer  v.  Killing,  5 
Esp.  R.  102.  That  was  an  action  for  goods  sold  and  deUvered, 
to  which  there  was  a  plea  of  infancy,  and  a  replication  of  a 
promise  after  full  age.  The  evidence  was,  that  the  defendant, 
after  he  attained  full  age,  on  payment  being  demanded  of  him, 
and  on  being  threatened  with  an  arrest,  promised  to  give  his 
note  for  the  goods,  but  afterwards  refused  to  give  it.  Lord 
Alvanly  said  that  the  defendant  "might  bind  himself  by  a  new 
promise  after  he  obtained  his  full  age,  but  that  he  held  that 
such  promise  must  be  voluntary,  and  given  with  knowledge  that 
he  then  stood  discharged  by  law;  that  where  an  infant,  under 
the  terror  of  an  arrest,  had  a  promise  extorted  from  him,  or 
where  it  was  given  ignorant  of  the  protection  which  the  law 
afforded  him,  he  should  hold  that  he  was  not  bound  to  it.  If, 
therefore,  the  jury  should  be  of  opinion  that  the  facts  were 
that  this  promise  was  so  obtained,  he  should  direct  them  to  find 
for  the  defendant."  But,  as  no  evidence  was  given,  nor  ques- 
tion made,  concerning  the  defendant's  knowledge  of  his  rights, 
it  is  manifest  that  the  only  adjudged  point  in  the  case  was,  that 
his  promise  was  made  under  a  duress  per  minas — threats  of 
unlawful  imprisonment — and  that  he  might  avoid  it  for  that 
reason.  See  Inhabitants  of  Whitefield  v.  Longfellow,  13  Maine, 
146;  1  Parsons  on  Con.  (3d  ed.)  320.  That  case  was  first  pub- 
Ushed  in  1807.  And  the  ohiter  dictum,  as  well  as  the  adjudicated 
point  in  the  case,  has  been  transferred  into  most  of  the  books  of 
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a  later  date,  English  and  American,  which  treat  of  the  ratifica- 
tion of  an  infant's  contract.  Yet  we  have  found  no  case  in  the 
English  reports  in  which  the  question  has  been  raised,  whether 
it  is  necessary  to  the  ratification  of  such  contract  that  the  new 
promise  should  be  made  with  knowledge  that  the  party  was 
not  legally  liable  on  his  original  contract.  And  we  find  only 
one  instance  in  which  an  EngUsh  judge  is  reported  to  have  ex- 
pressed an  opinion  that  such  knowledge  is  necessary.  Accord- 
ing to  the  report  of  the  case  of  Mawson  v.  Blane,  in  26  Eng. 
Law  &  Eq.  R.  560,  Baron  Martin  said  that  "a  ratification  is  an 
undertaking  by  a  person  after  he  becomes  of  full  age,  and  ex- 
presses that,  notwithstanding  he  is  aware  that  the  contract, 
which  he  entered  into  when  an  infant,  is  void,  he  nevertheless 
is  wiUing  to  aflBrm  it  and  treat  it  as  valid."  So  much  of  this 
dictum  as  recognizes  the  necessity  of  a  party's  knowledge  that 
he  is  not  bound  by  his  contract  made  during  infancy,  in  order 
to  make  his  new  promise  a  legal  ratification,  was  extra-judicial, 
and  is  not  contained  in  his  opinion  in  the  same  case,  as  reported 
in  10  Exch.  212. 

In  the  com"ts  of  our  own  country,  we  are  aware  of  only  one 
case,  besides  the  present,  in  which  counsel  ever  raised  the  ques- 
tion now  before  us.  In  Taft  i;.  Sergeant,  18  Barb.  320,  the  de- 
fendant's counsel  contended  that  his  new  promise  was  not  a 
ratification,  because  there  was  "nothing  to  show  that,  at  the 
time  it  was  made,  he  knew  that  he  was  not  hable  by  reason  of 
his  infancy."  The  decision  of  the  court  was,  Uke  the  ruling  at 
the  trial  of  the  present  case — ^not  that  such  knowledge  was 
necessary,  but  that  the  defendant  was  "presumed  to  know  the 
law." 

Still,  there  are  cases  in  the  state  courts  in  which  judges  have 
cited,  with  apparent  approval,  the  position  advanced  by  Lord 
Alvanly — citing  the  case  of  Harmer  v.  KilUng.  In-  other  cases, 
judges  have  advanced  the  same  position,  without  referring  to 
any  authority.   See  Smith  v.  Mayo,  9  Mass.  64;  Ford  v.  Phillips, 

I  Pick.  203;  Thing  v.  Libbey,  16  Maine,  57;  Curtin  v.  Patton, 

II  S.  &  R.  311;  Reed  v.  Boshears,  4  Sneed  (Tenn.),  118;  Norris 
V.  Vance,  3  Rich.  (S.  C.)  168.  In  no  one  of  these  cases  was  a 
decision  of  that  point  necessary,  and  they  were  all  decided  on 
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other  grounds.  The  decision,  however,  of  the  Supreme  Court 
of  Pennsylvania,  in  the  unreasoned  case  of  Hinleye  v.  Margaritz, 
3  Barr,  428,  affirming  the  judgment  of  the  Court  of  Common 
Pleas,  seems  necessarily  to  affirm  the  obiter  dictum  of  Lord 
Alvanly,  which  had  before  been  extra-judicially  recognized  by 
Duncan,  J.,  in  Curtin  v.  Patton.  But,  with  our  views  of  the 
law,  already  stated,  we  cannot  adopt  that  decision  for  our  guid- 
ance. 

Even  if  it  had  been  adjudged,  in  5  Esp.  R.  102,  that  knowl- 
edge of  an  infant's  rights  was  necessary  to  the  ratification  of 
his  contracts  after  he  becomes  of  age,  such  judgment  would 
have  been  virtually  overruled  by  the  numerous  cases  decided 
since,  in  which  the  requisites  of  a  ratification  have  been  judici- 
ally stated,  without  mention  of  such  knowledge.  And  if  such 
knowledge  be  necessary  to  the  ratification  of  an  infant's  con- 
tract, by  a  new  promise  after  coming  of  age,  why  is  it  not 
necessary  in  those  cases  of  ratification,  not  by  promise,  but 
by  acts  done  or  omitted?  We  see  no  difference  in  principle 
between  the  cases. 

It  may  not  be  wholly  useless  to  say,  that  in  Selwyn's  Nisi 
Prius,  Roscoe  on  Evidence,  and  Addison  on  Contracts,  the  case 
of  Harmer  v.  Killing  is  cited  only  to  the  point  there  adjudged, 
to  wit,  that  a  ratifying  promise  must  be  voluntary  and  not 
extorted,  omitting  the  extra-judicial  dictum.  See,  also.  Ram 
on  Legal  Judgment,  c.  5,  of  Dicta  Expressed  on  the  Bench. 

Exceptions  overruled.^ 

3.  Recovery  upon  the  Ratified  Promise 

HUNT  V.  MASSEY 

5  B.  &  Ad.  (Eng.)  902.— 1834 

Assumpsit  by  the  plaintiff,  as  drawer  of  a  bill  of  exchange 
dated  the  1st  of  February,  1832,  for  £101,  payable  five  months 

1  Accord,  Bestor  v.  Hickey,  71  Comi.  181;  Carter  v.  Silber,  [1892]  2  Qh.  278; 
Rubin  V.  Strandberg,  288  111.  64.  Contra,  Manning  v.  Gannon,  44  App.  Cas. 
(D.  C.)  98;  and  see  Owen  v.  Long,  112  Mass.  403.  See  also  note,  29  Harvard 
Law  Review,  452. 
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after  date,  and  accepted  by  the  defendant.  Plea,  general 
issue.  At  the  trial  before  Denman,  C.  J.,  at  the  London 
sittings  after  last  Michaelmas  term,  the  following  appeared 
to  be  the  facts  of  the  case:  The  defendant  accepted  the  bill 
of  exchange  in  February,  1832,  being  then  under  age;  he  be- 
came of  age  on  the  19th  of  June,  and  the  bill  became  due  on 
the  4th  of  July,  1832.  The  following  letter,  in  the  defendant's 
handwriting,  bearing  date  the  22d  of  June,  1832,  addressed 
to  his  guardian,  was  given  in  evidence:  "I  request  you  to  pay 
to  Mr.  W.  H.  Hunt,  £101,  at  your  earliest  convenience  after 
the  date  of  this  letter,  from  the  money  left  me  by  my  late 
grandfather.  Robert  Andrews,  Esq.,  for  which  I  have  given 
my  bill."  This  letter  had  been  delivered  by  the  defendant  to 
the  clerk  of  the  plaintiff,  as  stated  in  his  examination  in  chief, 
on  the  day  it  bore  date:  on  this  cross-examination  he  stated 
he  could  not  state  the  precise  day  when  it  was  delivered.  It 
was  objected  that  it  ought  to  have  been  clearly  shown  that  the 
letter  was  written  after  the  defendant  became  of  age:  secondly, 
that  the  letter  did  not  amount  to  a  promise  to  pay  the  bill; 
and  thirdly,  that  the  plaintiff  ought  to  have  declared  specially; 
because  the  plaintiff  was  liable,  if  at  all,  not  by  reason  of  his 
acceptance  of  the  bill,  but  of  a  promise  made  after  he  had 
come  of  age.  The  lord  chief  justice  directed  the  jury  to  find  a 
verdict  for  the  plaintiff. 

Piatt  now  moved  for  a  new  trial,  and  contended,  first,  that 
some  evidence  ought  to  have  been  given  to  show  that  the 
letter  was  written  at  or  about  the  time  it  bore  date,  or,  at 
least,  before  the  defendant  attained  his  full  age;  secondly,  that 
the  language  of  the  letter  did  not  amoimt  to  a  promise  to  pay, 
but  a  mere  request  to  a  third  person  to  pay  on  the  defendant's 
account  a  swoa  of  money  to  the  plaintiff  out  of  a  particular 
fund;  and,  thirdly,  that  if  the  letter  did  amount  to  a  promise 
to  pay,  it  did  not  support  any  coimt  in  the  declaration.  The 
contract  in  the  special  coimt  to  pay  according  to  the  tenor  and 
effect  of  the  bill  of  exchange,  was  alleged  to  have  been  made  on 
the  19th  of  June.  If  the  letter  amoimted  to  a  promise,  that 
promise  was  made  on  the  22d  of  June. 

[Taunton,  J.    Where  a  voidable  contract  is  made  by  a  party 
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under  age  and  ratified  after  he  has  attained  his  full  age,  is  it 
not  usual  to  declare  on  the  original  promise?  The  first  promise 
here  was  voidable,  only.  Gibbs  v.  Merrill,  3  Taimt.  307.  As 
soon  as  it  was  ratified,  it  became  binding  ab  initio.  Patteson, 
J.  If  the  defendant  had  pleaded  infancy  specially,  the  plain- 
tiff might  have  replied,  that  after  he  had  attained  the  age  of 
twenty-one  years,  he  assented  to  and  ratified  and  confirmed 
the  several  promises  in  the  declaration.  And  the  letter  would 
be  good  evidence  to  support  that  replication,  for  it  is  an  order 
to  the  defendant's  agent  to  pay  the  very  money  for  which  he 
had  given  the  bill.  Littlbdale,  J.  The  case  might  be  different 
if  the  defendant  had  become  of  age,  and  written  the  letter, 
after  the  bill  had  become  due;  then,  perhaps,  he  could  not  be 
said  to  have  promised  to  pay  according  to  the  tenor  and  effect 
of  the  bin  of  exchange.] 

Denman,  C.  J.  The  letter  must  be  presumed  prima  facie  to 
have  been  written  on  the  day  on  which  it  bore  date.  It  lay 
on  the  defendant  to  show  that  it  was  not;  and  if  so,  it  then 
amoimted  to  a  ratification  of  the  original  promise  to  pay, 
according  to  the  tenor  and  effect  of  the  bill  of  exchange,  and 
might  be  declared  on  accordingly. 

Littledale,  Taunton  and  Patteson,  JJ.,  concurred. 

Rule  refused.^ 

1  "The  promise  made  to  pay  a  debt  contracted  during  minority,  in  legal 
effect  is  a  waiver  of  the  defence  of  infancy,  and  an  election  to  consider  it 
vaUd.  It  is  consequently  immaterial  whether  the  original  contract  was 
entered  into  by  deed  or  other  less  solemn  writing;  a  verbal  adoption  of  it, 
after  the  party  who  assumed  the  duty  came  of  age,  would  be  quite  as  effectual 
as  a  promise  under  seal  to  pay,  or  perform  it.  This  being  the  case,  it  is  clear 
that  the  defence  of  infancy  being  excluded,  the  voidable  contract  becomes 
valid  from  the  time  it  was  made,  and  may  be  declared  on  without  noticing 
the  subsequent  confirmation  further  than  to  reply  it,  if  infancy  should  be 
pleaded."    West  v.  Penny,  16  Ala.  186, 191. 

"The  minor,  on  coming  of  age,  may,  however,  fail  or  decline  to  assent  to  a 
confirmation  of  the  first  agreement,  but  may  be  willing  to  make  himself 
liable  upon  a  new  express  or  impUed  undertaking,  based  on  the  original 
consideration.  He  may,  expressly  or  by  implication,  agree  to  terms  which 
necessarily  create  a  conditional,  qualified,  or  restricted  liabiUty,  and,  in  such 
case,  the  first  agreement  is  not  ratified  by  the  second.  A  new  agreement  is 
constituted  which  is  operative  only  from  the  time  of  its  creation,  and  effective 
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Non-Voidable  Contracts 

THE  PEOPLE  V.  MOORES 
4  Denio  (N.  Y.),  518—1847 

Debt  on  a  bastardy  bond  in  the  penalty  of  $500,  conditioned 
that  the  defendant  Daniel  B.  Moqres,  the  father  of  the  child, 
would  indemnify  the  city  of  New  York,  where  the  child  had 
been  bom,  and  every  other  county,  etc.,  which  might  be  put 
to  any  expense  for  the  support  of  the  child,  or  of  its  mother 
during  her  confinement  and  recovery  therefrom,  against  all 
such  expenses.  Breach,  that  the  defendant  had  not  indemni- 
fied the  city  of  New  York,  etc.,  and  the  city,  after  the  making 
of  the  bond,  had  been  obliged  to  expend  divers  large  sums  of 
money  for  the  support  of  the  child,  etc.  Plea,  by  the  defendant 
Daniel  B.  Moores,  the  father  of  the  child,  that  he  was  an  infant 
within  the  age  of  twenty-one  years  at  the  time  of  the  making 
of  the  writing  obligatory.  Replication,  setting  out  regular 
proceedings  for  the  arrest  of  the  said  Daniel  B.  as  the  reputed 
father  of  the  child,  his  arrest,  an  order  of  fiUation,  and  that 
the  said  Daniel  B.,  with  his  father  Daniel  Moores,  thereupon 
entered  into  the  bond  in  question;  whereupon  the  justices  dis- 
charged the  said  Daniel  B.  from  his  arrest;  concluding  with  a 
verification.    Demurrer  and  joinder. 

Bronson,  Ch.  J.  When  an  infant  is  under  a  legal  obligation 
to  do  an  act,  he  may  bind  himself  by  a  fair  and  reasonable 
contract  made  for  the  purpose  of  discharging  the  obligation. 
If  this  be  not  a  general  rule,  it  is  at  the  least  one  of  pretty  wide 
application,  as  a  few  examples  will  prove.  An  infant  is  boimd 
to  pay  a  judgment,  or  a  debt  contracted  for  necessaries;  and 
he  may  make  a  valid  promise  to  refund  the  money  to  any  one 
who  will  satisfy  the  judgment  or  debt.  Clarke  v.  Leslie,  5 
Esp.  R.  28;  Randall  v.  Sweet,  1  Denio,  460.    An  infant  is  imder 

according  to  its  nature.  If  the  promise  or  act  of  the  party  after  majority 
amounts  to  a  conditional  ratification  instead  of  a  new  substantive  engage- 
ment, the  contract  made  during  minority  may  then  be  enforced,  but  not 
until  the  condition  is  fulfilled."    Minock  ».  Shortridge,  21  Mich.  304,  316. 
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legal  obligation  to  provide  for  the  support  of  his  wife  and 
children,  and  he  is  answerable  on  his  contract  for  necessaries 
furnished  to  them.  Turner  v.  Trisby,  1  Stra.  168;  Bull.  N.  P. 
155;  Reeve's  D.  R.  234.  After  an  order  of  fiUation,  an  infant 
is  bound  by  law  to  support  his  illegitimate  child  (1  R.  S.  642, 
sec.  2) ;  and  there  can  be  no  doubt  but  that  his  promise  to  pay 
for  necessaries  fimiished  to  the  child  would  be  vahd.  The 
statute  also  obliges  an  infant  to  indemnify  the  city,  town,  or 
county,  against  the  expenses  of  supporting  his  illegitimate 
child,  and  makes  it  necessary  for  him  to  enter  into  a  bond  with 
sureties  for  that  purpose,  as  the  only  means  by  which  he  can 
obtain  a  discharge  from  arrest  (Id.,  p.  646,  sees.  14,  15) ;  and  I 
think  the  statute  has  given  him  a  legal  capacity  to  make  a 
binding  obligation.  In  Baker  v.  Lovett,  6  Mass.  80,  Parsons, 
Ch.  J.,  said  infants  are  bound  by  all  acts  which  they  are  obliged 
by  law  to  do.  See,  also,  U.  S.  v.  Bainbridge,  1  Mason,  83;  The 
People  V.  Mullin,  25  Wend.  698;  Winslow  v.  Anderson,  4  Mass. 
376.  We  are  of  opinion  that  infancy  is  not  a  good  defence  to 
this  action. 
Judgment  for  the  people.^ 

1  Statutory  Liabilitt.  In  respect  of  a  contract  of  employment  of  a 
minor,  under  the  New  Jersey  Workmen's  Compensation  Act,  the  court  said 
in  Young  v.  SterUng  Leather  Works,  91  N.  J.  L.  289:  "An  infant  has  no 
vested  right  in  the  disability,  which  the  common  law  has  erected  as  a  barrier 
against  his  making  binding  contracts,  during  his  infancy,  to  the  extent  that 
the  legislature  may  not  constitutionally  remove  such  disability  as  to  future 
contracts  entered  into  by  him.  .  .  .  Accordingly,  the  legislature  has 
the  power  to  change  the  age  at  which  a  minor  is  privileged  to  exercise  legal 
rights  which  shall  be  binding  upon  him.  It  niay  give  him  legal  power  to  act 
when  he  is  sixteen  or  it  may  raise  the  age  of  majority,  when  he  shall  be  en- 
titled to  perform  certain  legal  acts.  .  .  .  The  Workmen's  Compensa- 
tion Act  authorizes  the  employment  of  minors  and  raises  a  statutory  obliga- 
tion by  which  the  minor  and  employer  are  bound  alike  when  the  minor  enters 
into  the  employment." 

Section  55  of  the  New  York  Insurance  Law  provides  that  a  minor  of  the 
age  of  fifteen  years  or  upwards  "shall  not,  by  reason  only  of  such  minority 
be  deemed  incompetent  to  contract"  for  insurance  upon  his  life,  etc.  Under 
this  statute  it  was  held,  in  Hamm  v.  Insurance  Co.,  137  N.  Y.  Appellate  Div. 
504,  that  an  infant  within  the  age  prescribed  could  not  disaffirm  his  policy. 
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SAMPSON,  C.  J.,  IN  WATSON  v.  CROSS 
2  Duv.  (Ky.)  147.— 1865 

This  action  was  brought  against  appellant  to  recover, 
specifically,  a  watch  and  trunk,  or  their  value,  which  are 
alleged  to  be  the  property  of  appellee,  who  sues  as  an  infant. 
Appellant  answers,  and  claims  that,  in  1860,  at  the  time  said 
property  came  to  his  possession,  he  was  a  Ucensed  innkeeper  in 
Frankfort;  that  appellee  became  his  guest,  and  remained  with 
him  two  weeks;  that  his  entertainment,  for  that  time,  was 
worth  $28;  that  he  also  loaned  him  $15  to  go  after  his  trunk, 
and  $12  to  pay  his  traveling  expenses  to  Maysville,  where  he 
resided;  and  claims  that  he  has  a  hen  on  the  watch  aiid  trunk,  as 
an  iimkeeper;  and  that,  in  addition  thereto,  appellee  also 
pledged  them  as  security  for  the  payment  of  the  above  named 
sums  of  money,  amountiag  to  $55. 

It  appears  that  appellee  was  an  infant,  and  had  been  placed 
by  his  guardian  at  the  Kentucky  Mihtary  Institute,  near 
Frankfort;  but  that  he  left  there  and  came  to  Frankfort,  staid 
at  the  hotel  of  appellant  for  two  weeks,  and  then  went  to  his 
home  at  Maysville,  no  doubt  using  the  money  furnished  by 
appellant  in  payment  of  his  traveling  expenses,  for  it  is  mani- 
fest that  he  had  none  of  his  own. 

The  causes  were  transferred  to  equity,  and  the  Circuit  Court 
on  final  hearing  rendered  a  judgment  for  appellee  for  the  value 
of  the  watch,  chain,  and  trunk,  to  reverse  which  this  appeal 
is  prosecuted. 

It  is  contended  that  appellee,  being  an  infant,  and  his 
guardian  having  provided  for  him  at  the  Mihtary  Institute, 
and  he  having  absented  himself  therefrom  without  permission, 
appellant  is  not  entitled  to  recover  for  his  entertainment  or 
for  the  money  furnished  him. 

Appellant,  being  an  innkeeper,  was  legally  boimd  to  re- 
ceive and  entertain  all  guests  apparently  responsible  and  of 
good  conduct,  who  might  come  to  his  house;  and,  if  he  refused 
to  do  so,  he  was  hable  alike  to  an  indictment  and  an  action  by 
the  party  aggrieved;  and  the  mere  fact  of  infancy  alone  in  the 
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applicant  would  not  justify  him  in  any  such  refusal.  And  the 
apphcation  of  appellee  for  entertainment  was  not,  so  far  as 
the  proof  discloses,  attended  with  circumstances  which  showed 
that  he  was  acting  in  disregard  of  his  guardian's  wishes,  and 
there  is  no  evidence  that  appellant  knew  that  was  the  case,  he 
would  not  have  been  justified  in  refusiag  him  merely  because 
of  his  infancy  and  consequent  legal  disability  to  contract,  and 
especially,  as  the  proof  tends  to  support  the  allegation  of.  the 
answer  that  he  had  the  appearance  of  a  person  fully  grown. 
Under  the  facts  as  presented  before  him,  he  might  well  con- 
clude that  it  was  his  legal  duty  to  receive  appellee  as  a  guest, 
and  that  being  the  case,  the  contract  was,  on  his  part,  com- 
pulsory, and  the  law  will  not  render  such  a  contract  on  the 
other  side  either  void  or  voidable,  upon  the  simple  groimd  of 
disabiUty  arising  from  infancy.  Where  a  party  voluntarily 
contracts  with  an  infant,  then  the  infant  may  avail  himself  of 
his  legal  disability  and  avoid  the  contract,  if  not  for  necessaries; 
but  to  apply  the  principle  to  contracts  which  are  compulsory 
on  the  side  of  the  other  contracting  party,  would  be  to  make 
the  law  an  instrument  of  oppression.  It  would  be  a  legal  ab- 
surdity to  compel  a  man  to  make  a  contract,  and,  at  the  same 
time,  permit  the  other  party,  who  is  the  instrument  of  such 
compulsion,  to  avoid  such  contract. 

BLAKE  V.  CONCANJSfON 
4  Irish  Rep.  323,  C.  L.— 1870 

Civil  Bill  for  rent. 

PiGOT,  C.  B.  In  this  case  I  decided,  in  point  of  fact,  at  the 
hearing  at  the  Assizes,  that  the  defendant,  under  a  letting 
made  to  him  of  the  lands  in  question,  in  May,  1866,  possessed 
and  ^oyed  the  lands  imtil  the  20th  of  AprU,  1867;  that  he 
was  under  the  age  of  twenty-one  years  when  the  letting  was 
made;  and  that  he  still  continued  an  infant  on  the  20th  of 
April,  1867;  that  he,  on  that  day,  left  the  possession  of  the 
lands;  and  that,  in  due  time  after  he  had  attained  his  majority 
(which  event  occurred  shortly  after  he  had  left  the  possession), 
he  repudiated  the  contract  of  tenancy,  and  the  tenancy  imder 
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it;  but  that  in  the  interval,  before  he  had  repudiated,  and  whil? 
he  continued  in  possession  and  enjoyment  of  the  lands,  a  gale 
of  the  rent  sued  for  became  due  on  the  1st  of  November,  1866. 
Upon  these  facts  I  reserved  the  point  whether,  by  the  repudia- 
tion, the  defendant  not  only  became  exonerated  from  liabihty 
for  the  rent,  which,  if  he  was  liable  for  it  at  all,  became  due  on 
the  1st  of  May,  1867,  but  also  for  that  which  became  due  on 
the  1st  of  November,  1866,  while  he  continued  in  possession 
and  enjoyment  of  the  lands.     .     .     . 

It  appears  to  me  now,  upon  a  consideration  of  the  grounds 
on  which  an  infant  is  held  to  be  Uable  where,  by  the  authorities 
to  which  I  have  referred,  his  UabiUty  is  established,  if  he  does 
not  waive  or  repudiate  the  tenancy  and  the  land,  that  he  ought 
to  be  held  bound  by  that  liabihty  when  it  has  been  once  at- 
tached to  the  payment  of  the  rent  which  accrued  while  he  has 
occupied,  and  before  he  has  repudiated.  He  is  not,  in  an  action 
of  debt  for  the  rent,  held  Uable  upon  the  contract  of  tenancy 
alone.  His  liabihty  arises  from  his  occupation  and  enjoyment 
of  the  land,  under  the  tenancy  so  created.  If  his  habihty  arose 
from  the  contract  alone,  the  repudiation  of  the  contract,  by 
annulling  it,  would  aimul  its  obhgations,  which  would  then 
exist  only  by  reason  of  the  contract.  But  the  infant,  though 
he  can  repudiate  the  contract  of  demise,  and  the  tenancy 
under  it,  and  can  so  revest  the  land  in  the  landlord,  cannot 
repudiate  an  occupation  and  enjoyment  which  are  past,  or  re- 
store to  the  landlord  what  he  has  lost  by  that  occupation  and 
enjoyment  of  the  infant.  The  reason  given  by  Justice  Newton, 
in  21  Hen.  6,  31,  b.,  hes  at  the  root  of  the  infant's  hability: 
"He  has  had  a  quid  pro  quo."  Though  quaintly  expressed,  it 
is  a  reason  sanctioned  by  common  sense,  and  in  accordance 
with  plain  justice.  The  infant  owes  the  rent,  because  he  has 
an  equivalent  in  the  occupation  and  enjoyment  of  the  lands. 
The  authorities  to  which  I  have  referred  appear  to  me  sufficiently 
to  indicate  that,  if  the  infant  does  not  avoid  the  tenancy  imder 
which  he  occupies  before  the  rent  becomes  due,  the  mere  fact 
of  infancy  constitutes  no  defence.  If,  therefore,  he  continues 
so  to  occupy  without  repudiation,  the  landlord,  on  the  accru- 
ing of  the  rent,  has  a  vested  right  of  suit  against  the  infant  for 
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the  rent  which  has  so  accrued.  I  cannot,  on  consideration, 
hold  that  such  vested  right  can  be  divested  by  the  mere  re- 
pudiation of  the  infant,  without  a  direct  decision,  or  some  un- 
equivocal and  acknowledged  authority,  sustained  by  general  ac- 
quiescence or  clear  analogy  of  law.   I  have  found  none.     .     .     -^ 

DEVENS,  J.,  IN  PELLETIER  v.  COUTURE 
148  Mass.  269,  271.— 1889 

In  the  case  at  bar,  no  warrant  was  issued  against  the  sepa- 
rate estate  of  the  petitioner,  but  it  is  his  contention  that,  by 
reason  of  his  minority,  no  warrant  could  properly  have  issued 
against  the  partnership  property,  as  it  was  his  although  in 
connection  with  Couture,  and  that,  even  if  the  firm  could  be 
declared  insolvent,  his  interest  in  the  partnership  property 
could  not  be  taken  to  pay  the  debts  of  the  firm.  The  plaintiff 
had,  however,  no  property  in  any  specific  assets  affected  by 

»  Infant's  Liability  as  Stockholder.  North  Western  Ry.  v.  Mc- 
Michael,  5  Exch.  (Eng.)  114:  "Infants,  having  become  shareholders  in  rail- 
way companies,  have  been  held  Uable  to  pay  calls  made  whilst  they  were 
infants.  Cork  and  Brandon  Railway  Company  v.  Cazenove,  10  Q.  B.  935; 
Leeds  and  Thirsk  Railway  Company  v.  Fearnley,  4  Exch.  26.  They  have 
been  treated,  therefore,  as  persons  in  a  different  situation  from  mere  con- 
tractors, for  then  they  would  have  been  exempt;  but,  in  truth,  they  are 
purchasers  who  have  acquired  an  interest,  not  in  a  mere  chattel,  but  in  a 
subject  of  a  permanent  nature,  either  by  contract  with  the  company,  or 
purchase  or  devolution  from  those  who  have  contracted,  and  with  certain 
obhgations  attached  to  it,  which  they  were  bound  to  discharge,  and  have 
been  thereby  placed  in  a  situation  analogous  to  an  infant  purchaser  of  real 
estate,  who  has  taken  possession  and  thereby  becomes  liable  to  all  the  obh- 
gations attached  to  the  estate,  for  instance,  to  pay  rent  (21  Hen.  6,  31  B.) 
in  the  case  of  a  lease  rendering  rent,  and  to  pay  a  fine  due  on  the  admission, 
in  the  case  of  a  copyhold  to  which  an  infant  has  been  admitted  (Evelyn  v. 
Chichester,  8  Burr.  1717),  unless  they  have  elected  to  waive  or  disagree  to 
the  purchase  altogether,  either  during  infancy  or  after  full  age,  at  either  of 
which  times  it  is  competent  for  an  infant  to  do  so.  Bac.  Abr.  "Infancy 
and  Age,"  (1)  5;  Co.  Litt.  380." 

Infant  in  BANKHtrPTCY.  An  infant  may  be  declared  a  bankrupt  as  to 
his  non-voidable  indebtedness.  See  discussion,  10  Columbia  Law  Review, 
471. 
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the  warrant  against  the  firm,  even  if  his  money  had  passed 
into  them  and  they  had  been  purchased  to  some  extent  by  it 
and  by  the  credit  thereby  obtained.  The  partnership  prop- 
erty (irrespective  of  his  minority)  could  not  have  been  at- 
tached as  his.  Sanborn  v.  Royce,  132  Mass.  594.  Nor  could 
it  have  been  devoted  to  the  payment  of  his  private  debts,  ex- 
cept subject  to  the  claims  against  the  partnership.  He  had 
an  interest  in  it  to  receive  therefrom  only  what  might  remain 
after  these  were  satisfied.  Peck  v.  Fisher,  7  Cush.  386.  Nor, 
if  the  plaintiff  repudiated  the  debts  which  had  been  incurred 
and  the  purchase  of  this  partnership  property,  as  he  did  be- 
fore the  judge  of  probate,  by  alleging  his  minority  and  denying 
his  liabUity  therefor,  could  he  properly  assert  any  title  to  the 
partnership  assets,  or  interest  therein.  This  he  does  by  urging 
that  on  accoimt  of  that  title  or  interest  no  warrant  could  issue 
against  them. 

A  minor  cannot  discharge  himself  from  the  debt,  and  yet 
hold  the  property  which  has  been  obtained  by  incurring  the 
debt.  If  he  avoids  his  contract,  and  refuses  to  pay  the  price  of 
goods  which  have  been  sold  to  him,  the  sale  is  aimulled,  and 
the  property  revests  in  the  vendor.  Chandler  v.  Simmons, 
97  Mass.  508,  514.  If  he  enters  into  business  with  another 
as  a  partner,  and  contracts  are  made  and  assets  thus  obtained, 
he  may  deny  his  habihty  on  the  contracts  by  which  they  have 
been  obtained,  and  release  himself  from  the  debts  thus  incurred. 
He  will  thus  throw  the  liabihty  for  the  whole  debts  on  his  part- 
ner, and  make  such  partner  solely  responsible,  but  the  assets 
thus  obtained  should  be  devoted  to  the  satisfaction  of  the 
contracts  by  which  they  have  been  procured.  Having  placed 
the  whole  responsiblity  on  another,  having  extricated  himself 
from  all  liability,  to  allow  him  to  retain  the  property,  or  to 
assert  and  maintain  a  title  to  it,  or  any  portion  of  it,  until  the 
debts  are  satisfied,  would  be  manifestly  imjust.^ 

'  See  note,  11  Columbia  Law  Review,  468. 
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Non- Voidable  Contracts :  Necessaries 

1.  In  General 

JOHNSON  V.  LINES 

6  Watts  &  Serg.  (Pa.)  80.— 1843 

Edward  L.  Lines  and  William  W.  Scott,  trading  under  the 
firm  of  Lines  &  Scott,  against  David  Eckert,  administrator  of 
John  Johnson. 

This  was  an  action  of  assumpsit.  The  declaration  contained 
the  common-money  coimts;  to  which  the  defendant  pleaded 
that  the  intestate  was  an  infant  at  the  time  of  the  supposed 
promises:  and  the  plaintiffs  replied  that  the  goods  provided 
were  necessaries. 

Gibson,  C.  J.  The  case  of  the  plaintiffs  below  is  poor  in 
merits.  It  appears  that  they  supplied  a  young  spendthrift 
with  goods  which  they  call  necessaries,  but  which  ill  deserve  the 
name.  Their  account  mounts  up  to  more  than  a  thousand 
dollars,  comprising  charges  for  many  articles  which  might  be 
ranked  with  necessaries  when  suppUed  in  reason;  but  not  at  the 
rate  of  twelve  coats,  seventeen  vests,  and  twenty-three  pan- 
taloons, in  the  space  of  fifteen  moi^ths  and  twenty-one  days; 
to  say  nothing  of  three  bowie  knives,  sixteen  penknives,  eight 
whips,  ten  whip-lashes,  thirty-nine  handkerchiefs,  and  five 
canes,  with  kid  gloves,  fur  caps,  chip  hats,  and  fancy  bag, 
to  match.  Such  a  bill  makes  one  shudder.  Yet  the  jury  found 
for  the  plaintiffs  almost  their  whole  demand,  including  sums 
advanced  for  pocket-money,  and  to  pay  for  keeping  the  minor's 
horses,  which  no  one  would  be  so  hardy  as  to  call  necessaries. 
How  they  could  reconcile  such  a  verdict  to  the  dictates  of  con- 
science, I  know  not.  .They  surely  could  not  complacently 
look  upon  the  ruin  of  their  own  sons,  brought  on  by  minister- 
ing to  their  appetites,  and  stimulating  them  with  the  means  of 
gratification.  Every  father  has  a  deeper  stake  in  these  matters 
than  the  pubhc  mind  is  accustomed  to  suppose;  and  it  inti- 
mately concerns  the  cause  of  morality  and  virtue  that  the  rule 
of  the  common  law  on  the  subject  be  strictly  enforced.    The 
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minor  was  at  the  critical  time  of  life  when  habits  are  formed 
which  make  or  mar  the  man— which  fit  him  for  a  useful  life 
or  send  him  to  an  untimely  grave;  and  pubUc  policy  demands 
that  they  who  deal  with  such  a  customer  should  do  so  at  their 
peril.  This  enormous  bill  was  run  up  at  one  store;  and  what 
other  debts  were  contracted  for  supplies  elsewhere,  we  know 
not;  but  let  it  not  be  imagined  that  the  infant's  transactions 
with  other  dealers  did  not  concern  the  plaintiBfs.  "With  a 
view  to  quantity,  and  quantity  only,"  said  Baron  Alderson,  in 
Burghart  v.  Angerstein  (6  Car.  &  P.  700),  "you  may  look  at 
the  bills  of  the  other  tradesmen  by  whom  the  defendant  was 
also  supphed;  for  if  another  tradesman  had  supplied  the  de- 
fendant with  ten  coats,  he  would  not  then  want  any  more,  and 
any  further  supply  would  be  imnecessary.  If  a  minor  is  sup- 
phed, no  matter  from  what  quarter,  with  necessaries  suitable 
to  his  estate  and  degree,  a  tradesman  cannot  recover  for  any 
other  supply  made  to  the  minor  just  after."  And  the  reason 
for  it  is  a  plain  one.  The  rule  of  law  is,  that  no  one  may  deal 
with  a  minor;  the  exception  to  it  is,  that  a  stranger  may  supply 
him  with  necessaries  proper  for  him,  in  default  of  supply  by 
any  one  else;  but  his  interference  with  what  is  properly  the 
guardian's  business  must  rest  on  an  actual  necessity,  of  which 
he  must  judge,  in  a  measure,  at  his  peril.  In  Ford  v.  Fother- 
gill  (1  Esp.  R.  211;  s./c.  Peake's  N.  P.  C.  299),  Lord  Kenyon 
ruled  it  to  be  incmnbent  on  the  tradesman,  before  trusting  to  an 
appearance  of  necessity,  to  inquire  whether  the  minor  is  pro- 
vided by  his  parent  or  friends.  That  case  may  be  thought  to 
have  been  shaken  in  Dalton  v.  Gib  (5  Bing.  N.  C.  198),  in  which 
it  was  held  that  inquiry  is  not  a  condition  precedent  to  recovery 
where  the  goods  seemed  to  be  necessary  from  the  outward  ap- 
pearance of  the  infant,  though  the  mother  was  at  hand  and 
might  have  been  questioned;  but  in  Brayshaw  v.  Eaton  (Id. 
231),  this  was  explained  to  mean  that,  as  such  an  inquiry  is  the 
tradesman's  affair,  being  a  prudential  measure  for  his  own  in- 
formation, the  omission  of  it  is  not  a  groimd  of  nonsuit;  but 
that  the  question  is,  on  the  fact  put  in  issue  by  the  pleadings, 
whether  the  supply  was  actually  necessary.  It  is  the  trades- 
man's duty  to  know,  therefore,  not  only  that  the  suppUes  are 
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unexceptionable  in  quantity  and  sort,  but  also  that  they  are 
actually  needed.  When  he  assumes  the  business  of  the  guard- 
ian for  purposes  of  present  relief,  he  is  bound  to  execute  it  as 
a  prudent  guardian  would,  and,  consequently,  to  make  himself 
acquainted  with  the  ward's  necessities  and  circumstances. 
The  credit  which  the  negligence  of  the  guardian  gives  to  the 
ward,  ceases  as  his  necessities  cease;  and,  as  nothing  further 
is  requisite  when  these  are  relieved,  the  exception  to  the  rule 
is  at  an  end.  In  this  case,  the  supply  of  articles  which  were 
proper  in  kind,  was  excessive  in  quantity.  I  impute  no  inten- 
tional wrong  to  the  plaintiffs,  for  they  dealt  with  the  intestate, 
as  others  may  have  done,  evidently  supposing  him  to  be  sui 
juris;  but  I  certainly  do  blame  the  jury  for  finding  nearly  the 
whole  demand,  after  it  had  been  conceded  that  he  was  an  in- 
fant. 

That  the  charge,  though  not  palpably  wrong  in  the  abstract, 
tended  to  mislead  in  its  application  to  the  facts,  is  visible  in 
the  verdict  it  produced.  The  defendant  went  to  the  court  for 
direction  that  the  plaintiffs  could  not  lawfully  deal  with  the  in- 
fant, even  for  necessaries,  unless  the  guardian  had  refused  to 
furnish  them;  and  had,  for  response,  a  direction  that  "the  plain- 
tiffs had  no  right  to  deal  with  the  deceased,  unless  by  the  per- 
mission, express  or  implied,  of  the  guardian;  or  unless  the 
guardian  had  refused  to  furnish  necessaries  for  his  ward." 
This  very  significant  addition  to  the  principle  assumed  in  the 
prayer  was  meant  to  indicate  a  liberty  to  deal  by  permission 
beyond  the  boimds  of  necessaries,  or  it  meant  nothing.  It 
indicated  that  an  authority  to  deal  with  a  minor  in  a  way  to 
charge  him  personally  emanates  from  this  guardian's  permis- 
sion, which  is  paramount,  or  at  least  equal,  to  the  authority  so 
to  deal  with  him,  that  emanates  from  his  necessities.  The  jury 
would  naturally  so  understand  it.  And  this  was  predicated  in 
reference  to  the  question  before  them,  whether  the  ward's 
estate  could  be  subjected  to  payment  for  luxuries.  They  might 
readily  understand,  therefore,  that  the  guardian's  permission 
to  run  up  this  bill  would  charge  the  ward's  estate  with  it,  in- 
dependently of  its  propriety.  If  that  was  not  the  drift  of  the 
direction,  it  is  not  easy  to  see  why  anything  was  said  about 
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penmssion  at  all.  In  a  case  of  doubtful  propriety,  I  can  readily 
understand  how  the  guardian's  sanction,  or  that  of  a  relative, 
might  justify  a  supply  beyond  the  limits  of  strict  necessity, 
which  a  dealer  might  furnish  bona  fide  on  the  credit  of  the  ward; 
but  though  the  guardian  might  subject  himself  to  pajnnent  of  a 
grossly  improvident  bUl,  by  a  permission  amounting  to  an 
order,  his  cormivance  at  an  improper  supply  by  a  tradesman 
would  not  subject  the  ward  to  payment  of  it.  Indeed,  it  has 
been  said  (3  Wils.  Bacon,  595,  in  marg.)  to  have  been  several 
times  decided,  that  where  credit  has  been  given  to  the  parent  or 
guardian,  the  creditor  has  no  recourse  to  the  infant.  The  guard- 
ian is  set  over  the  ward  for  the  very  pmpose  of  preventing  him 
from  making  such  a  bill;  and  his  desertion  of  his  trust  would 
not  help  the  case  of  one  who  had  dealt  with  the  ward  mah, 
fide.  As,  then,  the  plaintiffs  were  bound  to  know  that  the  guard- 
ian abused  his  trust  in  allowing  the  infant  to  run  up  this  bill, 
they  can  recover  no  more  of  it  than  was  proper  to  reUeve  the 
ward's  necessities.  This  notion  that  the  guardian's  permission 
might  legitimate  the  demand,  may  have  had  a  misguiding 
influence  on  the  jury;  for  a  passive  acquaintance  with  the  trans- 
action, which  the  law  would  presume  from  his  duty  to  have  an 
eye  on  the  doings  of  the  ward,  would  be  a  constructive  per- 
mission; or  it  might  be  imphed  from  the  fact  that  he  had  left 
the  ward  to  shift  for  himself. 

Again.  The  defendant  prayed  direction,  "that  if  the  plain- 
tiffs were  justifiable  in  dealing  with  the  ward,  the  bill  is  so 
exorbitant  that  the  plaintiffs  themselves  could  not  have  con- 
sidered them  (the  goods)  necessaries;  and  that  they  are  there- 
fore not  entitled  to  recover";  in  answer  to  which,  the  court 
charged  that  "what  are  necessaries,  is  a  question  of  fact  mixed 
with  law.  It  is  to  be  decided  by  the  jury  under  the  direction  of 
the  covirt,  and  depends  on  the  estate,  circumstances  and  pur- 
suits of  the  minor.  The  jury  will  probably  think  this  bill  ex- 
travagant, and  that  the  plaintiffs  could  not  have  supposed 
many  of  the  items  necessary:  some  of  them,  they  must  have 
known,  were  not  necessary.  The  plaintiffs  cannot  recover 
for  what  were  not  necessaries."  Not  a  word  in  this  response 
to  the  prayer  for  direction  as  to  the  effect  of  the  plaintiff's 
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consciousness  that  the  supply  was  extravagant;  though  con- 
sciousness would  affect  them  with  mala  fides,  and  deprive  them 
at  once  of  whatever  merit  they  might  otherwise  pretend  to  have 
from  the  guardian's  implied  sanction.  The  judge  said  truly, 
that  what  are  necessaries  is  a  question  mixed  of  fact  and  law; 
but  he  did  not  say,  as  he  might,  and  perhaps  ought  to  have, 
done,  that  an  oversupply  of  goods,  otherwise  proper,  ceases 
to  be  a  supply  of  necessaries  as  to  the  excess.  The  jury  were, 
indeed,  left  to  say  what  were  necessaries;  but  rather  as  regards 
the  sort  than  the  quantity,  in  respect  to  which  the  effect  of 
excess  was  overlooked  throughout.  Had  it  been  properly  im- 
pressed, the  jury  could  not  have  found  more  than  a  fourth 
part  of  the  bill.  To  them  doubtless,  belongs  the  question  of 
extravagance;  but  where  the  supply  has  been  so  grossly  pro- 
fuse as  to  shock  the  sense,  it  is  the  business  of  the  judge  to  say 
so  as  matter  of  law,  and  charge  that  there  can  be  no  recovery 
for  more  than  was  absolutely  necessary. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded.^ 

VANN,  J.,  IN  INTERNATIONAL  TEXT  BOOK  CO.  v.  CONNELLY 
206  N.  Y.  188.— 1912 

Moreover,  an  infant  living  with  his  father  or  guardian 
who  is  able  and  willing  to  furnish  him  with  everything  suitable 
and  necessary  to  his  position  in  life,  camiot  make  a  binding 
promise  to  pay  even  for  necessaries.  As  was  said  by  Chancellor 
Walworth  in  a  case  frequently  cited:  "An  infant  is  liable  for 
necessaries,  suitable  to  his  rank  and  condition,  when  he  has  no 
other  means  of  obtaining  them  except  by  the  pledge  of  his  own 
personal  credit.  But  if  he  is  under  the  care  of  a  parent  or 
guardian,  who  has  the  means,  and  is  willing  to  furnish  him 
what  is  actually  necessary,  the  infant  can  make  no  binding 
contract  for  any  article  whatever,  without  the  consent  of  his 

»  Necessabies  fob  Infant's  Family.  "If  old  enough  to  contract  mar- 
riage, an  infant  is  liable  on  contracts  for  the  necessary  board  and  lodgrug 
of  his  wife  and  children.  And  if  such  UabiUty  exists,  it  may  be  enforced 
against  the  infant's  estate,  though  he  die  under  age."  Cantine  v.  Phillips, 
5  Harr.  (Del.)  428. 
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legal  protector  and  adviser."  (Kline  v.  L'Amoreux,  2  Paige, 
419,  420.)  The  burden  was  upon  the  plaintiff  to  show  that 
what  it  agreed  to  provide  for  the  defendant  was  a  necessary, 
and  it  was  "bound,  at  his  peril,  to  inquire  and  ascertain  the 
real  circumstances  of  the"  defendant  "and  whether  he  is  in  a 
situation  to  bind  himself  by  a  contract  for  necessaries."  (Id.) 
No  proof  on  the  subject  was  furnished.  For  aught  that  ap- 
pears the  defendant  resided  with  a  parent  or  guardian  able  and 
anxious  to  give  him  any  kind  of  an  education  that  he  desired 
and  that  in  defiance  of  parental  authority  he  perversely  took 
his  own  course  to  his  injury  and  the  overthrow  of  family  dis- 
cipline. In  the  absence  of  all  facts  relating  to  any  of  these 
subjects  we  think  that  a  course  of  instruction  in  "Complete 
Steam  Engineering"  with  five  years  within  which  to  finish 
it  was  not  a  necessary  within  the  meaning  of  the  law.' 

•  Accord,  whether  hving  at  home  or  not,  if  unemancipated,  Goodman  v. 
Alexander,  165  N.  Y.  292;  Murphy  v.  Hohnes,  87  N.  Y.  Appellate  Div.  366; 
Waihng  v.  Toll,  9  Johns.  (N.  Y.)  141;  Potter  v.  Thomas,  l64  N.  Y.  Suppl. 
923;  Nash  v.  Mann,  [1908]  2  K.  B.  1;  McAllister  v.  Gathn,  3  Ga.  App.  731. 
In  Hoyt  V.  Casey,  114  Mass.  397,  the  court  said:  "An  infant  when  residing 
at  home  and  under  the  care  of  his  father  and  supported  by  him,  is  not  liable 
even  for  necessaries.  If  he  were,  the  father  would  be  deprived  of  his  right 
to  determine  what  the  character  of  that  support  should  be.  Bainbridge  v. 
Pickering,  2  W.  Bl.  1325;  1  Esp.  N.  P.  163.  Wailing  v.  Toll,  9  Johns.  141. 
Angel  V.  McLellan,  16  Mass.  28.  Nor  do  we  think  that  a  case  can  be  excepted 
from  this  well-recognized  principle  because  the  father  is  found  to  be  a  poor 
man.  When  necessary  professional  services  are  rendered  to  a  minor  son 
residing  in  the  house  of  his  father,  the  legal  inference  is  that  the  father  is 
the  person  liable  therefor.  In  the  present  case  the  father  was  keeping  a 
family  together,  and  was  receiving  the  wages  of  this  minor.  While  it  was 
proved  that  he  was  unable  to  pay  the  debts  he  had  incurred,  he  was,  so  far 
as  it  appeared,  doing  his  best  with  the  means  at  his  command  to  provide 
for  his  family.  No  refusal  or  neglect  to  perform  his  duty  of  supporting  the 
son  was  shown,  although  from  his  impoverished  condition  it  may  perhaps  be 
fairly  inferred  that  such  duty  could  be  but  imperfectly  performed." 

But  in  Smith  v.  Young,  19  N.  C.  26,  "the  defendant  did  not  live  under 
the  roof  of  his  parent,  but  Uved  apart  from  him,  laboring  and  receiving  the 
profits  of  his  labor  to  his  own  use.  He  was  pro  tempore  acting  as  his  own 
man,  by  the  assent  of  his  father;  and  the  articles  received  by  him,  being 
necessaries,  should  be  paid  for  by  him." 
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2.  Obligation  QuAsi-CoNTEACTUAL 

TRAINER  V.  TRUMBULL 

141  Mass.  527—1886 

C.  Allen,  J.    The  practical  question  in  this  case  is,  whether 
the  food,  clothing,  etc.,  furnished  to  the  defendant  were  neces- 
saries for  which  he  should  be  held  responsible.    This  question 
must  be  determined  by  the  actual  state  of  the  case,  and  not  by 
appearances.    That  is  to  say,  an  infant  who  is  already  well 
provided  for  in  respect  to  board,  clothing,  and  other  articles 
suitable  for  his  condition,  is  not  to  be  held  responsible  if  any 
one  supplies  to  him  other  board,  clothing,  etc.,  although  such 
person  did  not  know  that  the  infant  was  already  well  supplied. 
Angel  V.  McLellan,  16  Mass.  28;  Swift  v.  Bennett,  10  Cush.  436; 
Davis  V.  Caldwell,  12  Cush.  512;  Barnes  v.  Toye,  13  Q.  B.  D. 
410.    So,  on  the  other  hand,  the  mere  fact  that  an  infant,  as  in 
this  case,  had  a  father,  mother,  and  guardian,  no  one  of  whom 
did  anything  towards  his  care  or  support,  does  not  prevent  his 
being  bound  to  pay  for  that  which  was  actually  necessary  for 
him  when  furnished.    The  question  whether  or  not  the  infant 
made  an  express  promise  to  pay  is  not  important.   He  is  held  on 
a  promise  implied  by  law,  and  not,  strictly  speaking,  on  his 
actual  promise.    The  law  implies  the  promise  to  pay,  from  the 
necessity  of  his  situation;  just  as  in  the  case  of  a  lunatic.    1 
Chit.  Con.  (11th  Am.  ed.)  197;  Hyman  v.  Cain,  3  Jones  (N.  C.) 
Ill ;  Richardson  v.  Strong,  13  Ired.  106;  Gay  v.  Ballou,  4  Wend. 
403;  Epperson  v.  Nugent,  57  Miss.  45,  47.    In  other  words,  he  is 
liable  to  pay  only  what  the  necessaries  were  reasonably  worth, 
and  not  what  he  may  improvidently  have  agreed  to  pay  for 
them.    If  he  has  made  an  express  promise  to  pay,  or  has  given  a 
note  in  payment  for  necessaries,  the  real  value  will  be  inquired 
into,  and  he  will  be  held  only  for  that  amount.    Earle  v.  Reed, 
10  Met.  387;  Locke  v.  Smith,  41  N.  H.  346;  Met.  Con.  73,  75. 

But  it  is  contended  that  the  board,  clothing,  etc.,  fin-nished 
to  the  defendant  were  not  necessaries,  becs^use  he,  "being  a 
pauper  and  an  inmate  of  an  almshouse,  was  supplied  with 
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necessaries  suitable  to  his  estate  and  condition,  and,  under  the 
circumstances,  it  would  have  been  the  duty  of  the  guardian  to 
place  him  in  the  almshouse."  It  is  true  that  a  guardian  is  not 
obliged  to  provide  for  the  support  of  his  ward,  when  he  has  no 
property  of  the  ward  available  for  that  purpose;  and,  if  he  has 
no  other  resource,  no  doubt  he  may,  under  such  circumstances, 
place  the  ward  in  an  almshouse.  The  authorities  cited  for  the 
defendant  go  no  further  than  this.  Spring  v.  Woodworth,  2 
Allen,  206.  But  this  by  no  means  implies  that  a  boy  with  an 
expectation  of  a  fortune  of  $10,000  should  be  brought  up  in 
an  almshouse,  if  any  suitable  person  will  take  him  and  bring  him 
up  properly,  on  the  credit  of  his  expectations.  On  the  other 
hand,  it  seems  to  us  highly  proper  for  a  parent  or  guardian, 
under  such  circumstances,  to  do  what  the  father  did  in  this  case; 
leaving  it  for  the  boy's  guardian  to  see  to  it  than  an  unreason- 
able price  is  not  paid.  Looking  to  the  advantage  of  his  subse- 
quent life,  as  well  as  to  his  welfare  for  the  time  being,  his  trans- 
fer from  an  almshouse,  to  a  suitable  person,  by  whom  he 
would  be  cared  for  and  educated,  would  certainly  be  judicious; 
and  the  support  and  education  furnished  to  an  infant  of  such 
expectations,  whose  means  were  not  presently  available,  fall 
clearly  within  the  class  of  necessaries.  In  Met.  Con.  70,  the 
authority  of  Lord  Mansfield  is  cited  to  the  point  that  a  sum 
advanced  for  taking  an  infant  out  of  jail  is  for  necessaries. 
Buckinghamshire  v.  Drury,  2  Eden,  60,  72.  See,  also,  Clarke  v. 
Leslie,  5  Esp.  28.  Giving  credit  to  the  infant's  expectation  of 
property  is  the  same  as  giving  credit  to  him.  There  was  no 
error  in  refusing  to  rule,  as  matter  of  law,  that,  upon  all  the 
facts  in  evidence,  the  action  could  not  be  maintained.  The 
findings  of  all  matters  of  fact,  of  course,  are  not  open  to  revi- 
sion. 
Exceptions  overruled. 
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3.    What  abe  Necessaries 
TUPPER  V.  CALDWELL 
12  Mete.  (Mass.)  559.— 1847 

Assumpsit  for  labor  and  materials  in  rebuilding  and  re- 
pairing the  house  of  defendant,  a  minor.    Defence,  infancy. 

Dewey,  J.  An  infant  may  make  a  valid  contract  for  neces- 
saries; and  the  matter  of  doubt  in  the  present  case  is,  what 
expenditures  are  embraced  in  the  term  "necessaries."  In  Co. 
Lit.  172  a,  it  is  said,  "An  infant  may  bind  himself  to  pay  for  his 
necessary  meat,  drink,  apparel,  necessary  physic,  and  such 
other  necessaries,  and  likewise  for  his  good  teaching  or  instruc- 
tion, whereby  he  may  profit  himself  afterwards."  The  term 
"necessaries, "  it  is  well  settled,  also  embraces  necessary  articles 
for  the  support  of  his  wife  and  children,  if  he  has  such  to  main- 
tain. The  wants  to  be  suppUed  are,  however,  personal;  either 
those  for  the  body,  as  food,  clothing,  lodging,  and  the  like;  or 
those  necessary  for  the  proper  cultivation  of  the  mind,  as 
instruction  suitable  and  requisite  to  the  useful  development  of 
the  intellectual  powers,  and  qualifying  the  individual  to  engage 
in  business  when  he  shall  arrive  at  the  age  of  manhood. 

It  has  sometimes  been  contended  that  it  was  enough  to 
charge  the  party,  though  a  minor,  that  the  contract  was  one ' 
plainly  beneficial  to  him  in  a  pecuniary  point  of  view.  That 
proposition  is  by  no  means  true,  if,  by  it,  it  be  intended  to  sanc- 
tion an  inquiry,  in  each  particular  case,  whether  the  expendi- 
tm-e,  or  articles  contracted  for,  were  beneficial  to  the  pecuniary 
interests  of  the  minor.  The  expenditiu-es  are  to  be  limited  to 
cases  where,  from  their  very  nature,  expenditures  for  such 
purposes  would  be  beneficial;  or,  in  other  words,  they  must 
belong  to  a  class  of  expenditures  which  are  in  law  termed  bene- 
ficial to  the  infant.  "What  subjects  of  expenditure  are  included 
in  this  class  is  a  matter  of  law,  to  be  decided  by  the  court.  The 
further  inquiry  may  often  arise,  whether  expenditures,  though 
embraced  in  this  class,  were  necessary  and  proper,  in  the  partic- 
ular case;  and  this  may  present  a  question  of  fact.  It  is  there- 
fore a  preliminary  question  to  be  settled,  whether  the  alleged 
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liability  arises  from  expenditures  for  what  the  law  deems 
"necessaries,"  and  unless  that  be  shown,  it  is  not  competent  to 
introduce  evidence  to  show  that,  in  a  pecuniary  point  of  view, 
the  expenditure  was  beneficial  to  the  minor,  as  that  is  irrelevant. 
No  authority  has  been  found  which,  in  oiu-  opinion,  sustains 
the  position  that  a  minor  is  liable  for  expenditures  upon  his  real 
estate,  of  the  character  and  under  the  circumstances  here 
stated.  No  necessity  can  exist  for  such  expenditures,  solely 
upon  the  credit  of  the  minor.  The  fact  that  he  has  real  estate 
which  may  require  supervision,  and  may  need  repairs,  furnishes 
the  proper  occasion  for  the  appointment  of  a  guardian,  through 
whose  agency  such  repairs  can  be  made,  and,  as  the  law 
assumes,  more  judiciously  made,  than  through  the  agency  of 
the  minor.  An  infant  is  not  liable  for  goods  bought  to  furnish 
his  shop  and  to  enable  him  usefuUy  to  continue  trade,  although 
he  keeps  a  pubUc  shop.  Whittingham  v.  Hill,  Cro.  Jac.  494; 
Whywall  v.  Champion,  2  Stra.  1083;  2  Stark.  Ev.  726.  See 
also  Dilk  v.  Keighley,  2  Esp.  R.  480.  In  such  cases,  the  law 
deems  the  infant  incompetent  to  carry  on  business,  and  for  that 
reason  holds  him  not  hable  for  articles  fimiished  him  for  trade, 
irrespective  of  the  question  whether,  in  the  particular  state  of 
his  business,  the  addition  to  his  stock  was  actually  beneficial. 
This  question  is  not  open,  in  such  cases.  We  think  a  similar 
rule  prevails  as  to  expenditures  for  improvements  upon  the 
real  estate  of  a  minor.  The  law  deems  him  incompetent  to 
make  such  contracts;  and  they  not  being  of  the  class  embraced 
in  the  term  "necessaries,"  no  legal  Uability  arises  for  such  ex- 
penditures, as  against  the  infant  personally.     .     .     .* 

'  Accord,  New  Hampshire  Fire  Ins.  Co.  v.  Noyes,  32  N.  H.  345,  the  court 
saying:  "It  seems  to  us  the  suggestion,  .  .  .  that  necessaries  concern 
the  person  and  not  the  estate,  furnishes  the  true  test  on  this  subject.  Al- 
though there  may  be  isolated  cases  where  a  contrary  doctrine  has  obtained, 
we  apprehend  the  true  rule  to  be,  that  those  things,  and  those  only,  are 
properly  to  be  deemed  necessaries,  which  pertain  to  the  becoming  and  suit- 
able maintenance,  support,  clothing,  health,  education  and  appearance  of 
the  infant,  according  to  his  condition  and  rank  in  Ufe,  the  employment  or 
pursuit  in  which  he  is  engaged,  and  the  circumstances  under  which  he  may 
be  placed  as  to  profession  or  position.  Coke  lit.  172  a;  Whittingham  v. 
Hill,  Cro.  Jac.  494;  Ive  v.  Chester,  Cro.  Jac.  560.    If  this  be  so,  then  matters 
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4.  Executory  Contract  for  Necessaries 
GREGORY  V.  LEE 
64  Conn.  407— 1894 

Torrance,  J.  The  complaint  in  this  case  alleges  that  on  the 
fost  of  June,  1892,  the  defendant,  being  a  student  at  Yale 
College,  entered  into  a  contract  with  the  plaintiff  by  which  he 
leased  a  room  for  the  ensuing  college  year  of  forty  weeks,  at 
an  agreed  rate  of  $10  per  week,  payable  weekly,  and  immedi- 
ately entered  into  possession  of  said  room,  and  has  neglected 
and  refused  to  pay  the  rent  of  said  room  for  ten  weeks  ending 
February  7th,  1893. 

The  answer  in  substance  is  as  follows : 

On  or  about  September  15th,  1892,  the  defendant  agreed  to 
lease  a  room  in  the  house  of  the  plaintiff  for  the  ensuing  college 
year  of  forty  weeks,  at  the  agreed  rate  of  $10  per  week,  payable 
weekly;  that  he  then  entered  into  possession  of  said  room  and 
occupied  it  till  December  20th,  1892;  that  on  said  day  he  gave 
up  possession  of  said  room  and  ceased  to  occupy  the  same,  and 
then,  paid  to  the  plaintiff  all  he  owed  her  for  such  occupation 
and  possession  up  to  that  time;  that  immediately  thereafter  he 
engaged  at  a  reasonable  price  another  suitable  room  elsewhere, 
and  continued  to  possess  and  occupy  the  same  till  tlie  end  of 
said  college  year;  that  during  all  of  said  period  he  was  a  minor 
and  a  student  in  said  college;  that  on  December  20th,  1892,  he 
refused  to  fulfill  said  agreement  with  the  plaintiff  to  occupy  or 

which  pertain  only  to  the  preservation,  protection,  or  security  of  the  infant's 
property,  are  excluded  from  the  list  of  necessaries,  however  beneficial.  What- 
ever relates  to  his  property  is  the  legitimate  business  of  a  guardian,  and  if 
transacted  by  the  infant  may  be  avoided  at  his  election."  And  in  this  case 
fire  insurance  was  held  not  a  necessary.  So  too,  as  to  legal  services  to  pro- 
tect infant's  estate.    Phelps  v.  Worcester,  11  N.  H.  51. 

FtTNcnoN  OF  Court  and  Jury.  "The  question  whether  necessaries 
or  not,  is  a  mixed  question  of  law  and  fact,  and  as  such  should  be  submitted 
by  the  judge  to  the  jury,  together  with  his  directions  upon  the  law;  whether 
articles  furnished  to  an  infant  are  of  the  classes  for  which  he  is  liable,  is 
matter  of  law;  whether  they  are  actually  necessary  and  of  reasonable  price, 
is  matter  of  fact  for  the  jury."    Smith  v.  Young,  19  N.  C.  26. 
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pay  for  said  room  for  the  remainder  of  said  forty  weeks,  and 
has  always  refused  to  pay  for  the  time  during  which  he  did  not 
possess  or  occupy  said  room. 

The  reply  to  the  answer  was  as  follows: 

"Par.  1.  Plaintiff  admits  all  the  allegations  of  said  defence. 

"Par.  2.  Defendant  at  the  time  of  making  said  contract 
was  between  nineteen  and  twenty  years  of  age. 

"Par.  3.  Defendant  and  his  parents  are  residents  of  the 
Island  of  Trinidad.  His  father  makes  him  an  annual  allowance 
out  of  which  he  is  expected  to  defray  all  his  college  expenses, 
including  room  and  board,  transacting  the  business  incidental 
thereto  in  his  own  name  and  not  on  account  of  his  father. 

"Par.  4.  It  is  the  general  custom  among  students  and 
lodging-house  keepers  to  rent  rooms  for  the  college  year  of 
forty  weeks,  and  students  also  usually  contract  for  and  pay 
tuition  by  the  year.  Defendant,  at  the  time  of  renting  said 
rooms,  had  contracted  for  his  tuition  during  the  college  year. 

"Par.  5.  The  rent  charged  for  the  room  was  fair  and  reason- 
able, and  was  suitable  to  his  necessities  as  a  student  and  to 
his  condition  ip  life.  It  was  also  necessary  for  him  to  have  a 
room  as  a  place  of  lodging  and  study  during  his  college  year. 

"Par.  6.  Defendant  could  not  have  obtained  a  room  equally 
suitable  for  his  purpose  nor  on  such  advantageous  terms  if  he 
had  not  contracted  for  the  year,  except  by  going  to  a  hotel  and 
paying  the  usual  charges  made  by  hotels  for  such  period  as  he 
wished  to  stay.  The  cost  of  this  would  have  been  considerably 
greater. 

"Par.  7.  Owing  to  the  custom  above  noted,  plaintiff  cannot 
rent  her  room  for  the  balance  of  the  year  and  will  be  subjected 
to  great  loss,  imless  defendant  is  compelled  to  pay  rent  for  the 
balance  of  said  period." 

There  was  also  filed  in  the  case  a  second  defence  and  a  reply 
to  the  same,  which,  in  view  of  the  conclusion  reached  upon  the 
first  defence  and  reply  thereto,  need  not  be  considered. 

To  the  reply  above  set  out  the  defendant  demurred  specially, 
the  court  below  sustained  the  demiurer,  and  judgment  was 
rendered  for  the  defendant.  The  sole  reason  of  appeal  is  the 
claimed  error  of  the  court  in  sustaining  the  demurrer. 
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Upon  this  appeal  the  facts  stated  in  the  answer,  and  also  in 
the  reply,  so  far  as  the  same  are  well  pleaded,  must  be  taken 
to  be  true. 

It  thus  appears  that  the  defendant,  a  minor,  agreed  to  hire 
the  plaintiff's  room  for  forty  weeks  at  $10  per  week,  and  that 
he  entered  into  possession  and  occupied  it  a  part  of  said  period; 
that  he  gave  up  and  quit  possession  of  the  room  and  refused 
to  fulfil  said  agreement  on  the  20th  of  December,  1892,  paying 
in  full  for  all  the  time  he  had  occupied  it;  that  he  has  never 
occupied  it  since,  but  has  been  paying  for  and  occupying  a 
suitable  room  elsewhere. 

Under  the  facts  stated,  it  must  be  conceded  that  this  room, 
at  the  time  the  defendant  hired  it  and  during  the  time  he 
occupied  it,  came  within  the  class  called  "necessaries,"  and 
also  that  to  him  during  said  period  it  was  an  actual  necessary; 
for  lodging  comes  clearly  within  the  class  of  necessaries,  and 
the  room  in  question  was  a  suitable  and  proper  one,  and  during 
the  period  he  occupied  it,  was  his  only  lodging  room.  "Things 
necessary  are  those  without  which  an  individual  cannot  reason- 
ably exist.  In  the  first  place,  food,  raiment,  lodging  and  the 
like.  About  these  there  is  no  doubt."  Chappie  v.  Cooper,  13 
M.  &  W.  252;  1  Swift's  Digest,  52. 

So  long,  then,  as  the  defendant  actually  occupied  the  room 
as  his  sole  lodging  room  it  was  clearly  a  necessary  to  him,  for  the 
use  of  which  the  law  would  compel  him  to  pay;  but  as  he  paid 
the  agreed  price  for  the  time  he  actually  occupied  it,  no  question 
arises  upon  that  part  of  the  transaction  between  these  parties. 

The  question  nqjv  is  whether  he  is  boimd  to  pay  for  the  room 
after  December  20th,  1892.  The  obligation  of  an  infant  to 
pay  for  necessaries  actually  furnished  to  him  does  not  seem 
to  arise  out  of  a  contract  in  the  legal  sense  of  that  term,  but 
out  of  the  transaction  of  a  quasi  contractual  nature;  for  it  may 
be  imposed  on  an  infant  too  yoimg  to  understand  the  nature  of 
a  contract  at  all.  Hyman  v.  Kain,  3  Jones'  L.  (N.  C.)  111. 
And  where  an  infant  agrees  to  pay  a  stipulated  price  for  such 
necessaries,  the  party  furnishing  them  recovers  not  necessarily 
that  price,  but  only  the  fair  and  reasonable  value  of  the  neces- 
saries.   Earl  V.  Reed,  10  Met.  387;  Barnes  v.  Barnes,  50  Conn. 
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572;  Trainer  v.  Trumbull,  141  Mass.  527;  Keener's  Quasi  Con- 
tracts, p.  20.  This  being  so,  no  binding  obligation  to  pay  for 
necessaries  can  arise  until  they  have  been  suppUed  to  the 
infant;  and  he  cannot  make  a  binding  executory  agreement  to 
purchase  necessaries.  For  the  purposes  of  the  case,  perhaps 
we  may  regard  the  transaction  which  took  place  between  these 
parties  in  September,  1892,  either  as  an  agreement  on  the  part 
of  the  plaintiff  to  supply  the  defendant  with  necessary  lodging 
for  the  college  year,  and  on  the  part  of  the  defendant  as  an 
executory  agreement  to  pay  an  agreed  price  for  the  same  from 
week  to  week;  or  we  may  regard  it  as  what,  on  the  whole,  it 
appears  the  parties  intended  it  to  be,  a  parol  lease  under  which 
possession  was  taken,  and  an  executory  agreement  on  the  part 
of  the  defendant  to  pay  rent.  If  we  regard  it  in  the  former 
light,  then  the  defence  of  infancy  is  a  good  defence;  for  in  that 
case  the  suit  is  upon  an  executory  contract  to  pay  for  necessaries 
which  the  defendant  refused  to  take,  and  never  has  had,  and 
which,  therefore,  he  may  avoid.  If  we  regard  the  transaction 
as  a  lease  imder  which  possession  was  taken,  executed  on  the 
part  of  the  plaintiff,  with  a  promise  or  agreement  on  the  part 
of  the  defendant  to  pay  rent  weekly,  we  think  infancy  is 
equally  a  defence. 

As  a  general  rule,  with  but  few  exceptions,  an  infant  may 
avoid  his  contracts  of  every  kind,  whether  beneficial  to  him 
or  not,  and  whether  executed  or  executory.  Riley  v.  Mallory, 
33  Conn.  201.  The  alleged  agreement  in  this  case  does  not 
come  within  any  of  the  recognized  exceptions  to  this  general 
rule.  "An  infant  lessee  may  also  avoid  a  lease,  although  it  is 
always  available  for  the  purpose  of  vesting  the  estate  in  hun  so 
long  as  he  thinks  proper  to  hold  it.  .  .  .  As  to  his  liabihty 
for  rent,  or  the  performance  of  the  stipulations  contained  in 
the  lease,  he  is  in  the  same  situation,  with  respect  thereto,  as 
in  case  of  any  other  contract;  for  he  may  disaffirm  it  when  he 
comes  of  age,  or  at  any  time  previous  thereto,  and  thus  avoid 
his  obUgation."  Taylor's  Landlord  and  Tenant,  sec.  96.  In 
this  case  the  defendant  gave  up  the  room  and  repudiated  the 
agreement,  so  far  as  it  was  in  his  power  to  do  so,  in  the  most 
positive  and  unequivocal  manner. 
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The  plea  of  infancy  then,  under  the  circumstances,  must 
prevail,  unless  the  matters  set  up  in  the  reply  make  the  facts 
set  up  in  the  answer  unavailable  in  this  case.  Upon  this  point, 
without  dwelling  in  detail  upon  the  matters  set  up  in  the  differ- 
ent paragraphs  of  the  reply,  we  deem  it  sufficient  to  say  that 
neither  singly  nor  combined  do  the  matters  so  set  up  constitute 
a  sufficient  reply  to  the  answer. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

5.  Liability  for  Monet  Loaned  foe  NECEsaAEiBS 

RANDALL  v.  SWEET 

1  Denio  (N.  Y.),  460.— 1845 

AsstTMPSiT,  tried  before  Mon^U,  C.  J.,  in  August,  1843.  The 
case  was  this:  The  plaintiff  and  defendant  were  partners  in 
business  in  the  sale  of  goods.  In  August,  1841,  the  partner- 
ship was  dissolved.  The  defendant  purchased  the  plaintiff's 
interest  in  the  concern  for  $1,500,  and  gave  his  notes  to  the 
plaintiff  for  the  amount,  payable  at  future  periods.  On  one 
of  those  notes,  for  $75,  this  action  was  brought.  Soon  after 
the  dissolution  Root  &  McNaughton  presented  the  plaintiff 
with  an  account  for  his  board  at  two  dollars  a  week,  and 
some  other  things,  amounting  altogether  to  $45.63.  The  plain- 
tiff requested  the  defendant  to  pay  the  amount  to  Root  & 
McNaughton,  and  the  defendant  did  so.  The  defendant  had 
some  further  account  against  the  plaintiff,  one  item  being  money 
paid  to  one  Van  Name  for  a  pair  of  boots;  and  in  December, 
1841,  the  plaintiff  settled  the  account,  and  gave  the  defend- 
ant his  note  for  $50.  The  defendant  proposed  to  set  off  the 
note  or  the  consideration  for  which  it  was  given  against  the 
plaintiff's  demand.  In  answer,  the  plaintiff  proved  that  he 
was  an  infant  at  the  time  the  money  was  paid  to  Root  &  Mc- 
Naughton, and  at  the  time  the  $50  note  was  given  in  Decem- 
ber following.  The  judge  charged  the  jury  that  the  defendant 
could  not  set  off  the  note,  because  the  plaintiff  was  an  infant 
at  the  time  it  was  given ;  but  that  he  might  set  off  so  much  of 
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the  account  as  was  for  necessaries  furnished  to  the  defendant. 
The  plaintiff  excepted;  and  the  jury  found  a  verdict  in  his 
favor  for  $31,90.  The  plaintiff  moves  for  a  new  trial  on  a  bill 
of  exceptions. 

By  the  Court — ^Bronson,  Ch.  J.  An  infant  is  not  answer- 
able for  money  borrowed,  though  expended  by  him  for  neces- 
saries; nor  for  money  borrowed  to  buy  necessaries,  unless  it 
was  actually  so  applied.  And  perhaps  the  infant  is  not  an- 
swerable in  that  case,  unless  the  lender  either  lays  Out  the 
money  himself,  or  sees  it  laid  out  for  necessaries.  But  where 
that  is  done,  the  infant  is  answerable  for  the  money,  the  same 
as  he  would  have  been  for  the  necessaries  had  they  been  di- 
rectly furnished  by  the  lender.  Earle  v.  Peale,  1  Salk.  386, 
10  Mod.  67,  s.  c;  EUis  v.  ElUs,  12  Mod.  197,  Comb.  482,  3 
Salk.  197,  5  Mod.  368,  1  Ld.  Raym.  344,  s.  c;  Macph.  Infants, 
505,  506.  And  see  Marlow  v.  Pitefield,  1  P.  Wms.  558;  Pro- 
bart  V.  Knouth,  2  Esp.  472,  note.  So  an  infant  is  liable  for 
money  paid  to  procure  his  liberation  from  arrest  on  execution; 
and  also  on  mesne  process,  where  the  arrest  was  for  necessaries. 
Clarke  v.  Leslie,  5  Esp.  28.  The  case  at  bar  falls  within  the 
principle  of  those  where  the  infant  has  been  held  Uable.  The 
money  was  paid  at  the  plaintiff's  request,  to  satisfy  a  debt 
which  he  owed  for  necessaries.  The  infancy  of  the  plaintiff 
would  have  been  no  answer  to  an  action  by  Root  &  Mc- 
Naughton;  and  I  think  it  is  no  answer  to  the  claim  of  the  de- 
fendant. 

New  trial  denied. 

6.  Liability  upon  Pkomissoky  Note  Given  for  Necessabies 

SWASEY  V.  THE  ADMINISTRATOR  OF  VANDERHEYDEN 

10  Johns.  (N.  Y.)  33.— 1813 

This  was  an  action  of  assumpsit,  brought  on  the  following 
note,  given  by  the  intestate,  in  his  hfetime.  "February  18th, 
1810,  for  value  received  for  boarding,  I  promise  to  pay  Ralph 
Day,  or  bearer,  one  himdred  and  fifteen  dollars  by  the  first 
day  of  June  next."    The  defendant  pleaded  the  general  issue, 
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and  the  infancy  of  the  maker  of  the  note.  The  plaintiff  re- 
pUed,  that  the  note  was  given  to  the  payee,  for  necessary 
boarding,  lodging  and  washing,  furnished  by  him  to  the  in- 
testate, in  his  Ufetime. 

At  the  trial  it  was  proved  that  the  intestate  was  an  infant 
when  he  gave  the  note.  It  was  contended  by  the  plaintiff's 
coimsel,  that  the  note  having  been  negotiated  and  transferred 
to  the  plaintiff,  the  consideration  could  not  be  inquired  into, 
or  impeached  on  the  ground  of  infancy. 

Per  Curiam.  A  negotiable  note  given  by  an  infant,  even  for 
necessaries,  is  void.  This  we  consider  to  be  the  law,  and  it  is 
the  opinion  of  respectable  writers.  Chitty  on  Bills,  20;  1 
Campb.  N.  P.  553,  note.  The  reason  given  is,  that  if  the  note 
be  vaUd,  in  the  first  instance,  as  a  negotiable  note,  the  consid- 
ation  cannpt  be  inquired  into  when  it  is  in  the  hands  of  a  bona 
fide  holder,  and  the  infant  would  thereby  be  precluded  from 
questioning  the  consideration.  For  the  same  reason  it  has 
been  held  (1  Term  Rep.  40),  that  an  infant  cannot  state  an 
account,  as  that  would  preclude  him  from  investigating  the 
items.  It  has  also  been  held  (1  Campb.  N.  P.  552),  that  he 
cannot  accept  a  bill  of  exchange  for  necessaries.  Under  the 
general  issue,  the  defendant  is  accordingly  entitled  to  judg- 
ment; and  the  plaintiff  would  even  have  failed  on  the  other 
ground  taken  at  the  trial,  for  only  part  of  the  note  was  for 
necessaries. 

Judgment  for  the  defendant. 

BRADLEY  v.  PRATT 
23  Vt.  378— 1851 

Assumpsit  upon  a  promissory  note,  dated  October  5,  1846, 
and  made  payable  to  the  plaintiff,  or  order,  on  demand.  Pleas, 
the  general  issue,  and  infancy.  RepUcation  to  the  plea  of  in- 
fancy, that  the  note  was  given  for  necessaries;  and  issue  was 
joined. 

From  the  evidence  in  the  case  the  court  found  the  following 
facts:  The  defendant,  during  his  minority,  boarded  with  Le- 
grand  Bradley  twenty  weeks,  at  the  price  of  two  dollars  and 
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fifty  cents  per  week,  amounting  in  all  to  the  sum  of  $50.00; 
and  the  price  charged  for  the  board  was  a  reasonable  price. 
Legrand  Bradley  was  indebted  to  the  plaintiff,  and  for  the 
convenience  of  the  parties  he  drew  an  order  on  the  defendant, 
authorizing  him  to  pay  the  amoimt  of  the  board  to  the  plain- 
tiff, which  order  the  plaintiff  received,  and  the  defendant  agreed 
to  pay  it.  Soon  after  this,  by  consent  of  the  parties,  the  order 
was  surrendered,  and  the  defendant  gave  to  the  plaintiff,  at 
the  request  of  Legrand  Bradley,  the  note  declared  upon.  The 
note  was  given  for  the  exact  amoimt  of  the  board;  and  the 
board  of  the  defendant  was  the  sole  consideration  of  the  note. 
The  defendant,  at  the  time  of  the  execution  of  the  note,  was  a 
minor.    The  note  was  negotiable,  but  was  never  negotiated. 

Upon  these  facts  the  Coimty  Court  rendered  judgment  for 
the  plaintiff  for  the  amoimt  of  the  note,  principal  and  interest. 
Exceptions  for  defendant. 

Redfield,  J.  ...  3.  In  regard  to  the  general  question 
of  the  defendant's  Uability,  we  do  not  think  it  easy  to  recon- 
cile all  the  cases  to  any  one  rule.  It  was  once  held,  as  clear 
law,  that  an  infant  *was  not  hable  upon  a  promissory  note 
given  for  necessaries,  or  upon  an  accoimt  stated.  Trueman  v. 
Hurst,  1  T.  R.  40,  decides  that  an  action  upon  an  account 
stated  will  not  lie  against  an  infant,  even  for  necessaries;  and 
the  reporter  understands  this  same  case  as  virtually  holding 
that  the  infant  is  Uable  on  his  promissory  note  for  necessaries 
(see  the  index),  which  it  seems  to  me  makes  the  decision  in- 
consistent with  itself.  For  what  is  a  promissory  note,  between 
the  original  parties,  but  an  account  stated?  I  should  under- 
stand this  same  case  as  deciding  that  the  action  will  he  upon 
neither  a  promissory  note,  nor  an  accoimt  stated,  and  that  the 
party  finally  went  upon  the  common  counts  in  his  declaration. 
Swasey  v.  Vanderheyden,  10  Johns.  33,  expressly  decides  this. 
The  great  weight  of  authority  goes  in  favor  of  this  proposition, 
not  only  the  elementary  writers,  but  very  many  adjudged 
cases.    But  see  2  Dane's  Abr.,  infra. 

But  Judge  Story  in  his  treatise  on  Promissory  Notes,  after 
stating  this  in  general  terms,  raises  a  query  in  a  note,  how  far 
this  holds  in  regard  to  necessaries.     And  by  referring  to  the 
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books,  which  he  cites,  it  is  evident  he  considered  the  question 
an  open  one.  In  Com.  Dig.  Tit.  Inf.  B.  5,  it  is  laid  down, 
totidem  verbis,  that  an  infant  is  hable  upon  a  single  bill,  or  an 
insimul  computassent — ^which  is,  in  my  judgment,  equivalent 
to  saying,  that  he  is  liable  upon  a  promissory  note.  In  2  Dane's 
Abr.  365,  it  is  said,  the  infant  is  liable  upon  a  security  for  neces- 
saries, the  consideration  of  which  may  be  inquired  into: — 
hence  by  a  note  before  negotiated,  or  after  dishonored,  or  not 
negotiable,— citing  Cro.  Jac.  106;  B.  N.  P.  126;  1  D.  &  E.  40, 
supra.  The  same  rule  is  recognized  in  Stone  v.  Dennison,  13 
Pick.  1,  and  expressly  decided,  upon  great  consideration,  in 
Earle  v.  Reed,  10  Met.  387. 

We  may  thenj  we  think,  regard  the  question  as  still  in  dubio, 
and  justifying  the  court  in  treating  it  as  still  an  open  question. 
And  being  so,  we  should  desire  to  put  it  upon  safe  and  consist- 
ent ground.  We  are  led,  then,  to  inquire,  what  is  the  true 
principle  lying  at  the  foundation  of  all  these  inquiries. 

We  think  it  is,  that  the  infant  should  be  enabled  to  pledge  his 
credit  for  necessaries  to  any  extent,  consistent  with  his  per- 
fect safety.  All  the  cases  and  all  the  elementary  writers  ex- 
pressly hold  that  it  is  for  the  benefit  of  the  infant,  that  he  should 
be  able  to  contract  for  necessaries;  and  we  see  no  reason,  why 
he  may  not  be  allowed  to  contract  in  the  ordinary  modes  of 
contracting,  so  far  as  his  perfect  safety  is  maintained  always. 
He  must  of  necessity  make  many  express  contracts  in  regard 
to  necessaries,  where  he  provide^  for  himself.  He  must  des- 
ignate the  kind  of  supply,  the  quantity,  and  wiU  of  necessity 
stipulate,  generally,  as  to  the  price  and  mode  of  payment,  and 
his  admissions  and  declarations  may  always  be  shown,  as  well 
in  regard  to  contracts,  as  torts,  I  take  it.  It  was  certainly  so 
held,  many  years  since,  in  the  county  of  Bennington,  by  this 
court,  ut  audivi.  If,  then,  these  admissions  and  stipulations  are 
to  go  in  as  evidence  before  the  triers  of  facts,  although  not  in 
any  sense  conclusive,  I  do  not  well  comprehend  why,  upon 
principles,  any  express  contract  may  not  be  said  to  be  binding 
upon  him,  when  it  is  shown  to  have  been  given  for  necessaries 
and  the  price  to  have  been  reasonable,  if  it  be  one  where  the 
consideration  may  be  inquired  into.    Comyn  says,  ubi  supra, 
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"so  a  contract  to  pay  so  much  per  annum  for  his  diet  and 
schooling  is  good," — citing  1  Roll.  729  b.  35.  And  if  so,  why 
not  upon  a  promissory  note,  or  account  stated?  I  see  no 
good  reason. 

And  if  it  were  not  for  maintaining  the  unimpeachable  char- 
acter of  negotiable  paper,  in  regard  to  consideration,  so  that 
all  might  safely  take  it,  I  do  not  see  why  the  rights  of  infants, 
in  regard  to  acceptances  and  notes  negotiated,  might  not  be 
saved  by  allowing  them,  as  an  exception  to  the  general  rule, 
to  show  their  infancy,  and  then  for  the  plaintiff  to  meet  it  by 
proving  the  contract  to  have  been  given  for  necessaries.  But 
this  has  not  been  done,  and  probably  could  not  be  done,  with- 
out too  great  an  infringement  of  the  rules  of  law  in  regard  to 
negotiable  paper,  while  ciurent.  And  as  confessedly  the  infant 
may  prima  fade  avoid  his  note,  or  bill,  by  merely  showing  the 
fact  of  his  infancy  at  the  time  of  making  the  contract,  what  is 
the  impropriety  in  allowing  the  plaintiff  to  recover  in  all  such 
cases,  by  showing  the  consideration  to  be  for  necessaries. 

But  so  long  as  the  contract  remains  in  a  form  to  be  open  to 
all  defences,  we  see  no  reason  whatever  why  the  party  should 
be  driven  out  of  court  upon  mere  form.  The  case  of  Conn  v. 
Cobum,  7  N.  H.  368,  where  it  was  held  that  an  infant  was 
liable  to  one  who  signed  a  note  with  him,  as  surety,  given  for 
necessaries,  who  had  paid  the  money,  goes  to  that  extent,  we 
think.  Here  the  plaintiff  has,  at  the  defendant's  request, 
paid  Legrand  Bradley  for  necessaries  for  the  defendant  and 
agreed  to  look  solely  to  the  defendant.  And  if  in  such  a  case, 
the  law  impUes  a  promise  on  the  part  of  the  infant  to  indem- 
nify his  surety,  and  the  cause  of  action  arises  when  the  surety 
pays  the  money,  how  does  the  case  differ  from  the  present, 
except  that  the  defendant  has  executed  a  promissory  note  to  his 
surety?  Upon  the  view  taken  of  this  case  in  the  County  Court, 
it  seems  to  us  identical  with  that  of  Conn  v.  Cobum.  We  see 
no  good  reason  to  distinguish  between  this  case  and  that  of  a 
promissory  note  given  to  the  party  providing  the  necessaries. 
It  is  equally  open  to  examination  as  to  the  consideration. 

The  chief  reason,  perhaps,  why  an  infant  is  not  liable  at 
law,  and  is  liable  in  equity,  for  money  borrowed,  and  which 
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is  actually  expended  for  necessaries,  is  the  want  of  privity 
between  the  lender  and  the  one  who  furnishes  the  necessaries. 
If  one  buys  necessaries  for  an  infant  with  money,  or  if,  at  the 
request  of  the  infant,  he  pay  for  those  already  furnished,  the 
infant  is  liable,  I  apprehend.  That  privity  is  here  established. 
It  is  difl&cult  to  perceive,  why,  if  an  infant  is  liable  on  a  single 
bill,  which  is  a  bond  without  penalty,  given  for  necessaries, 
he  should  not  be  equally  so  on  a  promissory  note,  or  an  ac- 
count stated.  .  .  . 
Judgment  affirmed.^ 


'  "The  views  of  this  subject- which  strike  us  as  the  most  reasonable  may 
be  stated  as  follows:  If  the  payee  of  a  note  made  by  an  infant  were  to  sue 
him  upon  it  as  maker,  and  he  pleaded  infancy,  the  payee  might  reply  that 
it  was  executed  for  necessaries,  and  that  such  necessaries  were  reasonably 
worth  the  amount  specified  in  the  note.  The  burden  of  proof  would  rest 
upon  the  plaintiff  to  show  that  the  consideration  was  necessaries,  and 
also  to  show  their  value;  and  no  more  than  the  value  proved  could  be  re- 
covered. And  this  view  would  apply  whether  the  note  were  in  form  negotia- 
ble or  not.  If  the  indorsee  of  the  payee  of  such  a  note  were  to  sue  the  in- 
dorser,  the  latter  would,  of  course,  be  bound  to  him  whether  the  maker  were 
an  infant  or  not,  for  by  indorsement  he  warrants  the  capacity  of  prior  parties 
and  the  entire  validity  of  the  paper.  And  were  the  indorsee  to  sue  the 
maker,  and  he  were  to  plead  infancy,  there  seems  to  be  no  good  reason  why 
it  might  not  be  repUed  that  the  note  was  given  for  necessaries,  and  that 
they  were  worth  the  amount  specified;  and  that  the  indorsee,  like  the  payee, 
should  be  entitled  to  recover  upon  proving  the  consideration  to  have  been 
necessaries,  and  upon  showing  their  value.  The  distinction  taken  in  some 
cases,  that  the  payee  may  sue  the  infant  as  maker,  but  that  an  indorsee 
cannot  do  so,  seems  extremely  technical  and  unreasonable.  If  not  absolutely 
void  as  to  the  payee,  we  cannot  perceive  why  it  should  be  so  held  as  to  an 
indorsee,  who,  while  he  could  not  stand  upon  a  better  footing  than  the 
indorser  as  against  the  infant,  certainly  should  not  be  placed  upon  a  worse; 
for  the  payee  must  generally  have  a  better  opportunity  to  know  the  fact 
of  infancy  than  he.  Nor  can,  we  see  that  holding  the  original  consideration 
to  be  open  to  proof,  upon  infancy  being  shown,  would  damage  the  character 
of  a  negotiable  note  more  than  declaring  it  utterly  void. 

Justice  seems  to  require  that  the  mere  negotiable  form  of  the  paper  should 
not  destroy  all  vaUdity;  and  although  it  could  not  be  said  to  be  negotiable 
in  the  full  sese  of  that  term — protection  to  the  infant — ^which  is  the  sole 
object  of  the  law— requires  no  more  than  that  his  infancy  should  shield 
him  from  all  liability  beyond  the  actual  value  of  the  necessaries  furnished, 
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Torts  by  Infants 

1.  In  General 

HUCHTING  V.  ENGEL 

17  Wis.  230— 1863 

HucHTiNG  brought  an  action  before  a  justice  of  the  peace 
against  Moritz  Engel,  for  breaking  and  entering  the  plaintiff's 
premises,  and  breaking  down  and  destroying  his  shrubbery 
and  flowers  therein  standing  and  growing.  The  plaintiff  proved 
the  alleged  trespass  and  damages;  and  on  the  part  of  the  de- 
fence it  was  shown  that  the  defendant,  at  the  time  of  the  tres- 
pass, was  but  httle  more  than  six  years  old.  A  motion  to  dis- 
miss the  action  on  the  groimd  that  the  defendant  was  "of  such 
tender  years  that  a  suit  at  law  could  not  be  maintained  against 
him,"  was  overruled. 

The  justice  rendered  judgment  against  the  defendant  for 
$3.00  damages,  with  costs.  The  Circuit  Court,  on  appeal, 
reversed  the  judgment;  and  the  plaintiff  sued  out  his  writ  of 
error. 

Dixon,  C.  J.  "Infants  are  liable  in  actions  arising  ex  delicto, 
whether  founded  on  positive  wrongs,  as  trespass  or  assault,  or 
constructive  torts  or  frauds."    2  Kent's  Com.  241. 

"Where  the  minor  has  committed  a  tort  with  force,  he  is 
liable  at  any  age;  for  in  case  of  civil  injuries  with  force,  the  in- 
tention is  not  regarded;  for  in  such  a  case  a  lunatic  is  as  liable 
to  compensate  in  damages  as  a  man  in  his  right  mind."  Reeve's 
Dom.  Rel.  258. 

"The  privilege  of  infancy  is  purely  protective,  and  infants 
are  liable  to  actions  for  wrong  done  by  them;  as  to  an  action 
for  slander,  an  action  of  trover  for  property  embezzled,  or  an 
action  groimded  on  fraud  committed."  Macpherson  on  In- 
fants, 481  (41  Law  Lib.  305). 

and  justice  to  the  holder  demands  that  at  least  that  should  be  given  him. 
The  Scotch  law  is  entirely  in  harmony  with  these  views." — Daniel,  Nego- 
tiable Instruments,  §  226,  6th  ed.  (1913),  with  authorities  there  cited. 
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"Infants  are  liable  for  torts  and  injuries  of  a  private  nature; 
as  disseizins,  trespass,  slander,  assault,  etc."  Bingham  on  In- 
fancy, 110. 

"All  the  cases  agree  that  trespass  lies  against  an  infant." 
Hartfield  v.  Roper,  21  Wend.  620. 

This  is  the  language  of  a  few  of  the  many  writers  aad  courts 
who  have  spoken  uppn  the  subject.  All  agree,  and  all  are  sup- 
ported by  the  authorities,  with  no  single  adjudged  case  to  the 
contrary.  Jennings  v.  Rundall,  8  Term.  335;  Sikes  v.  Johnson, 
16  Mass.  389;  Homer  v.  Thwing,  3  Pick.  492;  Campbell  v. 
Stakes,  2  Wend.  137;  Bullock  v.  Babcock,  3  Wend.  391;  Neal 
V.  Gillett,  S3  Conn.  437;  Humphrey  v.  Douglass,  10  Vt.  71. 
In  the  latter  case  the  minor  was  held  answerable  for  a  trespass 
committed  by  him,  although  he  acted  by  command  of  his  father. 

The  authorities  cited  by  the  counsel  for  the  defendant  in 
error  have  no  bearing  upon  the  question.  They  relate  to  the 
criminal  responsibiUty  of  infants;  to  the  question  of  negligence 
on  their  part,  as  whether  it  can  be  imputed  to  them  so  as  to 
defeat  actions  brought  by  them  to  recover  damages  for  per- 
sonal injuries  sustained  in  part  in  consequence  of  the  negli- 
gence or  imskilfulness  of  others;  and  to  the  liabiUty  of  parents 
and  guardians  for  wrongs  committed  by  infants  imder  their 
charge,  by  reason  of  the  neglect  or  want  of  proper  care  of  such 
parents  or  guardians.  The  case  at  bar  is  none  of  these.  The 
defendant  is  not  prosecuted  criminally,  the  action  is  not  by 
him  to  recover  damages  for  personal  injury  occasioned, by  the 
joint  negligence  of  himself  or  his  parents,  and  another;  nor  is  the 
liability  of  the  parents  involved.  The  suit  is  brought  to  recover 
damages  for  a  trespass  committed  by  him;  not  vindictive  or 
punitory  damages,  but  compensation;  and  for  that  he  is  clearly 
liable.  If  damages  by  way  of  pxmishment  were  demanded, 
undoubtedly  his  extreme  youth  and  consequent  want  of  dis- 
cretion would  be  a  good  answer. 

Judgment  of  the  circuit  reversed,  and  that  of  the  justice  of 
the  peace  aflSrmed.^ 

^Accord,  Battery  by  negligent  shooting:  Horton  v.  Wylie,  115  Wis.  505 
(age  twelve);  Bullock  v.  Babcock,  3  Wend.  (N.  Y.)>391  (age  twelve);  Conway 
V.  Reed,  66  Mo.  346  (age  twelve).    Battery  by  intentional  act:  Vosburg  v. 
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KERWIN,  J.,  IN  COVAULT-j).  NEVITT 

157  Wis.  113.— 1914 

The  question  presented  is  whether  an  infant  owner  of 
property  is  hable  respondeat  superior  for  the  negligent  act  of  a 
person  in  the  employment  of  the  infant  and  in  charge  of  such 
property  where  the  infant  in  no  way  personally  participated  in 
such  act.  The  contention  of  counsel  for  appellant  is  that  he  is 
not  liable,  for  the  reason  that  he  cannot  appoint  an  agent,  and 
that  while  he  may  be  held  for  torts  committed  by  himself  he  is 
not  liable  for  the  torts  of  one  acting  for  him  in  his  Absence  and 
without  his  direction  or  consent.    On  the  part  of  the  respondent 

Putney,  80  Wis.  523  (age  twelve);  Peterson  v.  Haffner,  59  Ind.  130  (age 
thirteen).  Negligence  by  frightening  a  horse:  Neal  v.  Gillet,  23  Conn.  437 
(age  thirteen);  Conklin  v.  Thompson,  29  Barb.  (N.  Y.)  218  (age  fourteen). 
Slander:  Hodsman  v.  Grisell,  Noy,  129  (age  seventeen). 

But  in  Briese  v.  Maechtle,  146  Wis.  89,  a  boy  of  ten  who,  while  playing 
tag,  accidentally  ran  into  and  injured  another  boy  was  not  held  liable,  the 
court  sas^ng:  "Infants  may  be  guilty  of  actionable  negligence,  and  even 
though  the  defendant  was  engaged  in  a  perfectly  lawful  occupation  he  may 
have  conducted  himself  so  negligently  as  to  make  himself  hable  for  damages 
resulting  from  such  negligence.  Here,  however,  comes  in  the  marked  differ- 
ence between  the  tests  of  negligence  as  applied  to  the  act  of  an  adult  and  the 
same  act  when  conunitted  by  a  child.  The  rule  is  that  a  child  is  only  re- 
quired to  exercise  that  degree  of  care  which  the  great  mass  of  children  of  the 
same  agp  ordinarily  exercise  under  the  same  circumstances,  taking  into 
account  the  experience,  capacity,  and  understanding  of  the  child.  2  Cooley, 
Torts  (3d  ed.),  1469  (*  823);  Anderson  v.  Chicago  B.  Co.,  127  Wis.  273,  106 
N.  W.  1077;  Wade  v.  C.  &  N.  W.  R.  Co.,  146  Wis.  99,  130  N.  W.  890.  This 
was  the  measure  of  the  defendant's  duty — no  greater  and  no  less.  .  .  . 
If  there  may  be  liability  for  this  injury,  then  it  seems  that  there  may  be 
UabiUty  for  the  multitude  of  trivial  injuries  which  are  accidentally  inflicted 
by  children  on  each  other  in  the  course  of  their  lawful  games.  This  would 
open  up  a  new  and  vast  field  of  personal  injury  Utigation.  We  decline  to  act 
as  pioneers  ia  this  almost  limitless  field." 

For  a  discussion  of  the  minimum  age  at  which  infants  should  be  held 
responsible  in  damages  for  slander,  libel,  or  fraud,  see  the  dicta  in  Munden 
V.  Harris,  153  Mo.  App.  652. 

See  also  Sutro,  "Responsibility  of  a  child  for  its  torts,"  38  American 
Law  Review,  371;  and,  for  early  history  of  the  law  of  infant's  torts,  Wig- 
more,  "Responsibility  for  tortious  acts,"  7  Harvard  Law  Review,  446-448. 
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it  is  insisted  that  the  defendant  is  Uable  upon  the  ground  that 
the  party  who  committed  the  tort  was  in  the  discharge  of  a 
lawful  duty  for  the  defendant,  in  the  course  of  which  he  com- 
mitted the  tort,  therefore  the  defendant  is  liable. 

It  is  true  that  an  infant  may  be  liable  for  his  personal  torts. 
But  it  seems  to  be  well  settled  that  an  infant  cannot  be  made 
liable  for  the  torts  of  one  acting  for  him,  because  he  has  no 
power  to  appoint  an  agent  or  servant  and  thereby  create  the 
relation  of  master  and  servant.  The  UabiUty  of  a  master  for 
the  torts  of  his  servant  rests  on  contract  existing  between 
master  and  servant,  and  an  infant  having  no  power  to  contract 
cannot  be  held  for  the  torts  of  the  servant.  1  Cooley,  Torts 
(3d  ed.),  188;  22  Cyc.  514,  620;  16  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  308;  Reeves,  Dom.  Rel.  (3d  ed.)  519;  26  Cyc.  968; 
Burns  v.  Smith,  29  Ind.  App.  181,  64  N.  E.  94;  Cunningham  v. 
lU.  Cent.  R.  Co.,  77  111.  178;  Sikes  v.  Johnson,  16  Mass.  389; 
Schenk  v.  Strong,  4  N.  J.  Law,  87;  Lowery  v.  Cate,  108  Tenn. 
54,  64  S.  W.  1068;  Hampel  v.  D.,  G.  R.  &  W.  R.  Co.,  138  Mich. 
1,  100  N.  W.  1002;  Smith  v.  Kron,  96  N.  C.  392,  2  S.  E.  533; 
Prescott  V.  Norris,  32  N.  H.  101 ;  Roberts,  Wallace  &  Graham, 
Duty  and  Liability  of  Employers,  pp.  60,  67;  Wood,  Mast.  & 
Serv.  (2d  ed.),  sees.  4-6;  Burnham  v.  Seavems,  101  Mass.  360; 
Armitage  v.  Widoe,  36  Mich.  124;  Holden  v.  Cmry,  85  Wis. 
504,  55  N.  W.  965. 

Cooley  states  the  rule  concisely  thus:  "As  the  doctrine 
respondeat  superior  rests  upon  the  relation  of  master  and  serv- 
ant, which  depends  upon  contract,  actual  or  implied,  it  is 
obvious  that  it  can  have  no  appUcation  in  the  case  of  an  infant 
employer,  and  he,  therefore,  is  not  responsible  for  torts  of 
negUgence  by  those  in  his  service.  Nor  can  he  be  made  a  tres- 
passer by  relation  through  the  ratification  of  a  wrongful  act 
which  another  has  assumed  to  do  on  his  behalf,  but  without  his 
knowledge."    Cooley,  Torts  (3d  ed.),  188. 
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2.  When  Connected  with  Contract 

YOUNG  V.  MUHLING 

48  N.  Y.  Appellate  Div.  617— 1900 

Action  was  brought  to  recover  damages  against  the  defend- 
ant for  a  malicious  abuse  of  the  plaintiff's  team,  resulting  in  the 
death  of  one  of  the  horses  and  injury  to  the  other.  Defendant 
was  a  minor.  He  went  to  the  plaintiff's  livery  stable  at  Spring 
Valley,  in  Rockland  county,  and  ordered  a  team  with  which  to 
go  to  Haverstraw.  The  defendant  drove  the  team  to  Haver- 
straw  by  way  of  Nanuet  and  the  Short  Clove,  which  is  a  some- 
what longer  route  than  another  road  which  he  might  have 
taken.  The  day  was  extremely  hot,  and  on  the  way  homeward 
in  the  evening  one  of  the  horses  was  overcome  and  died  from 
the  effects  of  heat  and  over-exertion. 

WiLLAKD,  Bartlett,  J.  .  .  .  The  doctrine  that  a  per- 
son who  hires  a  horse  for  a  specified  journey  is  liable  for  conver- 
sion if  he  drives  the  horse  further  than  the  stipulated  journey, 
or  on  another  and  different  trip,  cannot  be  pressed  so  far  as  to 
make  the  hirer  chargeable  as  for  a  tort,  merely  by  reason  of 
slight  and  immaterial  departures  from  the  general  course  of  the 
direction  outUned  in  the  contract.  This  qualification  of  the 
doctrine  was  recognized  by  the  learned  trial  judge,  who  prop- 
erly charged  the  jury  that  there  must  be  a  substantial  and 
material  departure  from  the  contract  of  hiring  in  order  to 
render  his  plea  of  infancy  unavailable  to  the  defendant. 

But  in  my  opinion  the  defendant  was  entitled  to  a  dismissal 
at  the  close  of  the  evidence  on  both  sides,  and  the  case  should 
not  have  been  submitted  to  the  jury  at  aU.  The  rule  applicable 
to  the  case  cannot  be  better  stated  than  it  is  in  the  language  of 
Chancellor  Kent  in  Campbell  v.  Stakes,  2  Wend.  137,  19  Am. 
Dec.  561,  where  he  says:  "The  contract  of  an  infant  is  not  void, 
but  is  voidable  at  the  election  of  the  infant.  If  a  horse  is  let  to 
him  to  go  a  journey,  there  is  an  implied  promise  that  he  will 
make  use  of  ordinary  care  and  diligence  to  protect  the  animal 
from  injury,  and  return  him  at  the  time  agreed  upon.    A  bare 
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neglect  to  do  either  would  not  subject  him  or  an  adult  to  an 
action  of  trespass,  the  contract  remaining  in  full  force.  But  if 
the  infant  does  any  willful  and  positive  act,  which  amounts  to 
an  election  on  his  part  to  disaffirm  the  contract,  the  owner  is 
entitled  to  the  immediate  possession.  If  he  willfully  and  inten- 
tionally injures  the  animal,  an  action  of  trespass  Ues  against 
him  for  the  tort."  See,  also,  Moore  v.  Eastman,  1  Hun,  578, 
and  cases  there  cited. 

It  is  essential,  to  hold  an  infant  for  trespass  in  a  suit  like 
this,  to  show  that  the  injury  to  the  horse  was  willful  and  inten- 
tional. A  mere  lack  of  moderation  in  driving  and  a  failure  to 
observe  due  care,  where  there  is  no  willful  and  intentional  in- 
jury, will  not  suffice  to  render  an  infant  liable.  As  Chief 
Justice  Cooley  says:  "If  case  be  brought  against  an  infant  for 
the  unmoderate  use  and  care  of  a  horse  which  has  been  bailed 
to  him,  infancy  is  a  good  defence ;  the  gravamen  of  the  complaint 
being  merely  a  breach  of  the  impUed  contract  of  bailment." 
Cooley,  Torts  (2d  Ed.),  123. 

There  is  no  evidence  in  the  present  case  sufficient  to  warrant 
a  finding  that  the  injuries  which  the  plaintiff's  team  sustained 
were  intentionally  infficted  by  the  defendant.  On  the  con- 
trary, it  is  tolerably  plain  that  the  death  of  one  of  the  horses 
and  the  sickness  of  the  other  were  simply  due  to  the  fact  that 
they  were  driven  a  long  distance  during  the  hottest  portion  of 
an  exceptionally  hot  day  in  midsummer.     .     .     . 

I  think  it  is  clear  that  whatever  liability  can  be  predicated 
upon  the  defendant's  management  of  the  plaintiff's  team  arises 
out  of  contract,  instead  of  tort,  and  to  this  liability  his  infancy 
constituted  a  complete  defence. 

FREEMAN  v.  BOLAND 

14  R.  I.  39-1882 

Dtjhfee,  C.  J.  The  question  here  is  whether  an  infant  or 
minor  who  hires  a  horse  and  buggy  to  drive  to  a  particular 
place,  and  who,  having  got  them  imder  the  hiring,  drives 
beyond  the  place  or  in  another  direction,  is  liable  in  trover  for 
the  conversion.    We  think  he  is.    There  are  cases  in  which 
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infancy  has  been  held  to  be  a  good  defence  to  an  action  ex 
delicto  for  tort  committed  under  contract,  or  in  making  it.  But 
that  is  not  this  case.  The  act  here  complained  of  was  com- 
mitted, not  imder  the  contract  but  by  abandoning  it;  the 
bailment  being  thus  determined. 

The  contract  cannot  avail  if  the  infant  goes  beyond  the 
scope  of  it.  The  distinction  may  be  subtle,  but  it  is  well 
settled,  and  has  been  often  applied  in  support  of  actions 
precisely  hke  this.  It  is  true  the  contract  must  be  general^ 
put  in  proof  to  support  the  action,  but  this  is  because  the  tort, 
inasmuch  as  it  is  committed  by  departing  from  the  terms  of  the 
contract,  cannot  be  shown  without  showing  the  contract,  and 
not  because  the  contract  is  otherwise  involved.  Homer  v. 
Thwing,  3  Pick.  492;  Towne  et  al.  v.  Wiley,  23  Vt.  355;  Fish  v. 
Ferris,  5  Duer,  49;  Vasse  v.  Smith,  6  Cranch,  226;  Green  v. 
Sperry,  16  Vt.  390;  Campbell  v.  Stakes,  2  Wend.  137;  Addison 
on  Torts,  §  1314. 

We  imderstand  that  the  defendant  does  not  ask  us  to  decide 
the  questions  raised  by  the  other  exceptions,  the  exceptions 
being  waived. 

Exceptions  overruled.^ 


>  Cmira,  Wilt  v.  Welsh,  6  Watts  (Pa.)  9,  Gibson,  C.  J.,  saying:  "It  was 
said  that  any  positive  act  of  injury  inconsistent  with  the  contract,  would 
disaffirm  it  and  leave  him  liable  as  if  there  had  never  been  a  contract.  What 
is  that  but  to  make  him  a  tortfeasor  by  construction?  It  is  scarce  main- 
tainable, however,  that  a  positive  breach  of  the  contract  is  an  unqualified 
disaffirmance  of  it.  Where  the  infant  intended  no  disaffirmance,  I  am  unable 
to  see  how  the  adult  shall  intend  it  for  him,  or  insist  that  he  rescinded  the 
whole  by  perhaps  an  inconsiderable  breach  of  a  part.  However  convenient 
such  a  pretext  might  be  to  add  a  new  responsibility  to  the  predicament  of  the 
bailee  or  to  extricate  the  bailor  from  an  old  one,  it  is  to  be  remembered  that 
the  exercise  of  the  privilege  is  not  for  the  adult  but  the  infant.  I  know 
nothing,  nor  did  I  ever  before  hear,  of  a  constructive  election  to  disaffirm 
in  order  to  strip  an  infant  of  his  privilege,  and,  by  turning  him  from  a  con- 
tractor into  a  trespasser,  to  put  him  in  a  worse  condition  than  if  the  con- 
tract had  been  indefeasible.''  So  also,  Fawcett ».  Smethurst,  84  L.  J.  K.  B. 
(1914)  473. 

In  Lowery  v.  Gate,  108  Tenn.  54,  infant  defendant  contracted  to  thresh 
plaintiff's  wheat.    Defendant's  engine  had  no  spark  arrester  and,  placed 
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RICE  V.  BOYER 
108  Ind.  472.-1886 

Elliott,  C.  J.  It  is  alleged  in  the  complaint  of  the  appellant, 
that  the  appellee,  with  intent  to  defraud  the  appellant,  falsely 
and  fraudulently  represented  that  he  was  twenty-one  years  of 
age;  that,  relying  on  this  representation,  the  appellant  was 
induced  to  sell  and  dehver  to  the  appellee,  on  one  year's  credit, 
a  buggy  and  a  set  of  harness;  that  the  appellee,  in  payment  for 
the  property,  deUvered  to  appellant  a  buggy,  and  executed  to 
him  a  promissory  note,  payable  one  year  after  date,  and  also 
executed  a  chattel  mortgage  to  secure  the  payment  of  the  note; 
that  the  appellee's  representation  was  untrue;  that  he  had  not 
attained  the  age  of  twenty-one  years;  that  on  account  of 
appellee's  non-age  the  note  cannot  be  enforced;  that  the 
appellee  avoided  his  note  and  mortgage  by  a  sale  of  the  mort- 
gaged property,  "and  repudiates  and  refuses  to  be  boimd  by 
his  contract  in  reference  thereto;"  that  the  appellant  brings 
into  court  the  note  and  mortgage  executed  to  him,  and  tenders 
them  to  the  appellee.  Prayer  for  judgment  for  the  value  of 
the  property  delivered  to  appellee. 

To  this  complaint  a  demurrer  was  sustained,  and  error  is 
assigned  on  that  ruling.     .     .     . 

The  material  and  controlling  question  in  the  case  is  this:  Will 
an  action  to  recover  the  actual  loss  sustained  by  a  plaintiff  lie 
against  an  infant  who  has  obtained  property  on  the  faith  of  a 
false  and  fraudulent  representation  that  he  is  of  full  age? 

Infants  are  in  many  cases  liable  for  torts  committed  by 
them,  but  they  are  not  liable  where  the  wrong  is  connected 
with  a  contract,  and  the  result  of  the  judgment  is  to  indirectly 
enforce  the  contract.  Judge  Cooley  says:  "If  the  wrong  grows 
out  of  contract  relations,  and  the  real  injury  consists  in  the 
non-performance  of  the  contract  into  which  the  party  wronged 
has  entered  with  an  infant,  the  law  will  not  permit  the  former  to 

negligently,  set  fire  to  plaintiff's  bam  and  contents.  The  defendant  was 
not  held  liable  for  the  loss  by  his  negligence  thus  connected  with  his  contract. 
See  note  and  criticism,  15  Harvard  Law  Review,  584. 
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enforce  the  contract  indirectly  by  counting  on  the  infant's  neg- 
lect to  perfonn  it,  or  omission  of  duty  under  it  as  a  tort." 
Cooley  Torts,  106.  In  another  place  the  same  author  says, 
"So,  if  an  infant  effects  a  sale  by  means  of  deception  and  fraud, 
his  infancy  protects  him."  Cooley,  Torts,  107.  Addison, 
following  the  EngUsh  cases,  says:  An  infant  is  not  Uable  "if  the 
cause  of  action  is  grounded  on  matter  of  contract  with  the 
infant,  and  constitutes  a  breach  of  contract  as  well  as  a  tort." 
Addison,  Torts,  sec.  1314. 

Upon  this  principle  it  has  been  held  in  some  of  the  cases  that 
an  infant  is  not  liable  for  the  value  of  property  obtained  by 
means  of  false  representations.  Howlett  v.  HasweU,  4  Campb. 
118;  Green  v.  Greenbank,  2  Marsh.  485;  Vasse  v.  Smith,  6 
Cranch,  226  (1  Am.  Lead.  Cases,  237) ;  Studwell  v.  Shapter,  54 
N.  Y.  249. 

It  is  also  generally  held  that  an  infant  is  not  estopped  by  a 
false  representation  as  to  his  age,  but  this  doctrine  rests  upon 
the  principle  that  one  under  the  disabiUty  of  covertxire  or 
infancy  has  no  power  to  remove  the  disability  by  a  representa- 
tion. Carpenter  v.  Carpenter,  45  Ind.  142;  Sims  v.  Everhardt, 
102  U.  S.  3pO;  Whitcomb  v.  Joslyn,  51  Vt.  79  (31  Am.  R.  678); 
Conrad  v.  Lane,  26  Minn.  389  (37  Am.  R.  412) ;  Wieland  v. 
Kobick,  110  111.  16  (51  Am.  R.  676);  Ward  v.  Berkshire  Life 
Ins.  Co.,  [108  Ind.]  301. 

It  is  evident  from  this  brief  reference  to  the  authorities,  that 
it  is  not  easy  to  extract  a  principle  that  will  supply  satisfactory 
reasons  for  the  solution  of  the  difficulty  here  presented.  It  is 
to  be  expected  that  we  should  find,  as  we  do,  stubborn  con- 
flict in  the  authorities  as  to  the  question  here  directly  presented, 
namely,  whether  an  action  will  lie  against  an  infant  for  falsely 
representing  himself  to  be  of  full  age.  Johnson  v.  Pie,  1  Lev. 
169;  Price  v.  Hewitt,  8  Exch.  146;  Liverpool,  etc.,  Ass'n  v, 
Fairhurst,  9  Exch.  422;  Brown  v.  Dunham,  1  Root,  272; 
Curtih  V.  Patton,  11  Serg.  &  R.  305;  Homer  v.  Thwing,  3  Pick. 
492;  Word  v.  Vance,  1 N.  &  McC.  197;  Fitts  v.  Hall,  9 IST.  H.  441; 
Norris  V.  Vance,  3  Rich.  164;  Gilson  v.  Spear,  38  Vt.  311. 

Our  judgment,  however,  is  that  where  the  infant  does 
fraudulently  and  falsely  represent  that  he  is  of  full  age,  he  is 
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liable  in  an  action  ex  delicto  for  the  injury  resulting  from  his 
tort.  This  result  does  not  involve  a  violation  of  the  principle 
that  an  infant  is  not  liable  where  the  consequence  would  be  an 
indirect  enforcement  of  his  contract,  for  the  recovery  is  not 
upon  the  contract,  as  that  is  treated  as  of  no  effect;  nor  is  he 
made  to  pay  the  contract-price  of  the  article  purchased  by  him, 
as  he  is  only  held  to  answer  for  the  actual  loss  caused  by  his 
fraud.  In  holding  him  responsible  for  the  consequences  of  his 
wrong,  an  eqmtable  conclusion  is  reached  and  one  which 
strictly  harmonizes  with  the  general  doctrine  that  an  infant  is 
liable  for  his  torts.  Nor  does  our  conclusion  invalidate  the 
doctrine  that  an  infant  has  no  power  to  deny  his  disabiUty,  for 
it  concedes  this,  but  affirms  that  he  must  answer  for  his  positive 
fraud.  ' 

Our  conclusion  that  an  infant  is  hable  in  tort  for  the  actual 
loss  resulting  from  a  false  and  fraudulent  representation  of  his 
age,  is  well  sustained  by  authority,  and  it  is  strongly  en- 
trenched in  principle,  although,  as  we  have  said,  there  is  a 
fierce  conflict.  It  has  been  sanctioned  by  this  court,  although, 
perhaps,  not  in  a  strictly  authoritative  way,  for  it  was  said  by 
Worden,  J.,  speaking  for  the  court,  in  Carpenter  v.  Carpenter, 
supra,  that,  "The  false  representation  by  the  plaintiff,  as  alleged, 
that  he  was  of  full  age,  does  not  make  the  contract  valid,  nor 
does  it  estop  the  plaintiff  to  set  up  his  infancy  in  avoidance  of 
the  contract;  although  it  may  furnish  ground  of  an  action 
against  him  for  the  tort.  See  1  Parsons,  Cont.  317;  2  Kent's 
Com.  (12th  ed.)  241." 

The  reasoning  of  the  court  in  the  case  of  Pittsbiu-gh,  etc., 
R.  W.  Co.  V.  Adams,  105  Ind.  151,  tends  strongly  in  the  same 
direction. 

In  Nelff  V.  Landis,  1  Atl.  R.  177,  it  was  said:  "It  cannot  be 
doubted  that  a  minor  who,  under  such  circxunstances,  ob- 
tains the  property  of  another,  by  pretending  to  be  of  full  age 
and  legally  responsible,  when,  in  fact,  he  is  not,  is  guilty  of  a 
fraud  by  false  pretence,  'for  which  he  is  answerable  under  the 
crinunal  law.    2  Whart.  Crim.  Law,  2099." 

If  it  be  true,  as  asserted  in  the  case  from  which  we  have 
quoted,  that  an  infant  who  falsely  and  fraudulently  represents 
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himself  to  be  of  full  age  is  amenable  to  the  criminal  law,  it 
must  be  true,  that  he  is  responsible  in  an  action  of  tort  to  the 
person  whom  he  has  wronged.  The  earlier  English  cases  were 
imdoubtedly  against  our  conclusion,  but  the  later  cases  seem 
to  take  a  different  view  of  the  question;  thus,  in  Ex  parte 
Unity,  etc.,  Banking  Ass'n,  3  DeG.  &  J.  63,  it  was  held  that, 
in  equity,  an  infant  who  falsely  and  fraudulently  represented 
himself  to  be  of  full  age  was  boimd  to  pay  the  obligation 
entered  into  on  the  faith  of  his  representation. 

In  the  note  to  the  case  of  Humphrey  v.  Douglass,  33  Am. 
Dec.  177,  Mr.  Freeman  says,  in  speaking  of  the  decision  in 
Kilgore  v.  Jordan,  17  Texas,  341,  that,  "Aside  from  any  ques- 
tion of  authority,  the  rule  given,  in  the  case  last  cited,  by 
Hemphill,  C.  J.,  as  the  rule  of  the  Spanish,  derived  from  the 
civil  law,  that  if  a  minor  represents  himself  to  be  of  age,  and 
from  his  person  he  appears  to  be  so,  he  will  be  boimd  by  any 
contract  made  with  him,  seems  to  be  most  consonant  with 
reason  and  justice." 

Mr,  Pomeroy  pushes  the  doctrine  much  farther  than  we  are 
required  to  do  here,  for  he  says :  "  If  an  infant  prociu-es  an  agree- 
ment to  be  made  through  false  and  fraudulent  representations 
that  he  is  of  age,  a  coiu-t  of  equity  will  enforce  his  liability  as 
though  he  were  adult,  and  may  cancel  a  conveyance  or  executed 
contract  obtained  by  fraud."    2  Pomeroy,  Eq.,  sec.  945. 

In  addition  to  cases  cited  which  sustain  our  view  may  be 
cited  the  following  authorities:  Fitts  v.  Hall,  9  N.  H.  441; 
Eckstein  v.  Frank,  1  Daly,  334;  Schunemann  v.  Paradise,  46 
How.  Pr.  426;  Tyler,  Infancy,  182;  1  Parsons,  Cont.  317,  note; 
1  Story  Eq.  385. 

The  English  cases  recognize  a  distinction  between  suits  of 
equitable  cognizance  and  actions  at  law,  and  declare  that  a 
representation  as  to  age,  when  falsely  and  fraudulently  made, 
will  bind  an  infant  in  equity.  Ex  parte  Unity,  etc.,  Ass'n,  supra, 
and  authorities  cited.  Under  our  system  we  can  recognize 
no  such  distinction,  a  distinction  which  is,  as  we  think,  a 
shadowy  one  under  any  system,  for  in  our  system  the  rules  of 
law  and  equity  are  merged  and  mingled.  Under  such  a  system 
as  ours  courts  should  pursue  such  a  course  as  will  render 
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justice  to  suitors  under  the  rules  of  equity,  which,  after  all, 
are  but  the  embodiment  of  the  principles  of  natural  justice. 
It  cannot  be  the  duty  of  any  court  of  Indiana  to  deny  sub- 
stantial justice  because  the  complaint  states  a  cause  of  action 
in  a  pecuhar  form,  for  under  our  system  coiirts  must  render 
such  judgments  as  yield  justice  to  those  who  invoke  their  aid,  ir- 
respective of  mere  forms,  in  all  cases  where  the  substantial  facts 
are  stated,  and  are  such  as  entitle  the  party  to  the  general 
rehef  sought.  They  will  not  inquire  whether  the  proceeding 
which  asks  their  aid  is  at  law  or  in  equity,  but  they  will  render 
justice  to  those  who  ask  it  in  the  method  prescribed  by  our 
Code  of  Civil  Procedure. 

It  is  laid  down  as  a  general  rule  by  all  the  text-writers,  that 
infants  are  liable  for  their  torts,  but  many  of  these  writers, 
when  they  come  to  consider  such  a  question  as  we  have  here, 
are  sorely  perplexed  by  the  early  English  decisions,  and,  by 
subtle  refinement,  attempt  to  discriminate  between  pure  torts 
and  torts  connected  with  contracts,  and  to  create  an  artificial 
class  of  actions.  Their  reasoning  is  not  satisfactory.  Aside 
from  mere  personal  torts,  it  is"  scarcely  possible  to  conceive  a 
tort  not  in  some  way  connected  with  a  contract,  and  yet  all 
the  authorities  agree  that  the  liabiUty  of  infants  is  not  confined 
to  mere  personal  torts.  There  is  a  connection  between  a  con- 
tract and  a  tort  in  every  case  of  bailment,  of  the  bargain  and 
sale  of  personal  property  and  of  the  purchase  and  sale  of  real 
estate,  and  if  an  infant  is  not  responsible  for  his  fraudulent 
representation  of  his  age,  in  connection  with  such  transactions, 
there  is  not  within  the  whole  range  of  business  transactions 
any  case  in  which  he  could  be  made  liable  for  his  fraud.  There 
are  many  cases,  far  too  nvimerous  for  citation,  where  there  is 
some  connection  between  the  contract  and  the  tort,  and  yet 
it  is  unhesitatingly  held  that  the  infant  is  hable  for  his  tort. 
Cooley,  Torts,  112,  auth.  cited  in  notes.  The  cases  certainly 
do  agree;  it  is,  indeed,  difficult,  if  not  impossible,  to  perceive 
how  it  could  be  otherwise,  that,  although  there  may  be  some 
connection  between  the  contract  and  the  wrong,  the  infant 
may  be  liable  for  his  tort.  It  seems  to  us  that  the  only  logical 
and  defensible  conclusion  is,  that  he  is  liable,  to  the  extent  of 
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the  loss  actually  sustained,  for  his  tort  where  a  recovery  can 
be  had  without  giving  effect  to  his  contract.  The  test,  and  the 
only  satisfactory  test,  is  supplied  by  the  answer  to  the  ques- 
tion: Can  the  infant  be  held  liable  without  directly  or  indirectly 
enforcing  his  promise?  There  is  no  enforcement  of  a  promise 
where  an  infant  who  has  been  guilty  of  a  positive  fraud  is  made 
to  answer  for  the  actual  loss  his  wrong  has  caused  to  one  who 
has  dealt  with  him  in  good  faith  and  has  exercised  due  diligence. 
Nor  does  such  a  rule  open  the  way  for  a  designing  man  to  take 
advantage  of  an  infant,  for  it  holds  him  to  the  exercise  of  good 
faith  and  reasonable  diligence,  and  does  not  enable  him  to 
make  any  profit  out  of  the  transaction  with  the  infant,  be- 
cause it  allows  him  compensation  only  for  the  actual  loss  sus- 
tained. It  does  not  permit  him  to  make  any  profit  out  of  an 
executory  contract,  but  it  simply  makes  good  his  actual  loss. 

It  is  worthy  of  observation  that  in  the  cases  which  hold  that 
an  infant's  representation  will  not  estop  him  to  deny  his  disa- 
bility, it  is  generally  declared  that  he  may,  nevertheless,  be 
held  Uable  for  his  tort. 

It  may  often  happen  that  the  age  and  appearance  of  the 
infant  will  be  such  as  to  preclude  a  recovery  for  a  fraud,  be- 
cause reasonable  diUgence,  which  is  exacted  in  all  cases,  would 
warn  the  plaintiff  of  the  non-age  of  the  defendant.  On  the 
other  hand,  the  infant  may  be  in  years  almost  of  full  age,  and 
in  appearance  entirely  so,  and  thus  deceive  the  most  diligent 
by  his  representations.  Suppose  a  minor,  who  is  really  twenty 
years  and  ten  months  old,  but  in  appearance  a  man  of  full  age, 
should  obtain  goods  by  falsely  and  fraudulently  representing 
that  he  is  twenty-one  years  of  age,  ought  he  not,  on  the  plain- 
est principles  of  natural  justice,  to  be  held  liable,  not  on  his 
contract,  but  for  the  loss  occasioned  by  his  fraud? 

The  rule  which  we  adopt  will  enable  courts  to  protect,  in 
some  measure,  the  honest  and  diligent,  but  none  other,  who 
are  misled  by  a  false  and  fraudulent  representation,  and  it  will 
not  open  the  way  to  imposition  upon  infants,  for,  in  no  event, 
can  anything  more  than  the  actual  loss  sustained  be  recovered, 
and  no  person  who  trusts,  where  fair  dealing  and  due  diligence 
require  him  not  to  trust,  can  reap  any  benefit.    It  will  not  ap- 
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ply  to  an  executory  contract  which  an  infant  refuses  to  perform, 
for,  in  such  a  case,  the  action  would  be  on  the  promise,  and  the 
only  recovery  that  could  be  had  would  be  for  the  breach  of  con- 
tract, and  the  terms  of  our  rule  forbid  such  a  result,  but  it  will 
apply  where  an  infant,  on  the  faith  of  his  false  and  fraudulent 
representation,  obtains  property  from  another  and  then  repudi- 
ates his  contract.  Any  other  rule  would  in  many  cases  suffer  a 
person  guilty  of  positive  fraud  to  escape  loss,  although  his 
fraud  had  enabled  him  to  secure  and  make  away  with  the 
property  of  one  who  had  trusted  in  good  faith  to  his  representa- 
tion, and  had  exercised  due  care  and  diligence.  We  are  un- 
willing to  sanction  any  rule  which  will  enable  an  infant  who 
has  obtained  the  property  of  another,  by  falsely  and  fraudu- 
lently representing  himself  to  be  of  full  age,  to  enjoy  the  fruits 
of  his  fraud,  either  by  keeping  the  property  himself  or  selling 
it  to  another,  and  when  asked  to  pay  its  just  and  reasonable 
value  successfully  plead  his  infancy.  Such  a  rule  would  make 
the  defence  of  infancy  both  a  shield  and  a  sword,  and  this  is  a 
result  which  the  principles  of  justice  forbid,  for  they  require 
that  it  should  be  merely  a  shield  of  defence. 

Judgment  reversed  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

SLAYTON  V.  BARRY 

175  Mass.  513.— 1900 

Morton,  J.  The  declaration  in  this  case  is  in  two  counts. 
The  first  count  alleges,  in  substance,  that  the  defendant,  in- 
tending to  defraud  the  plaintiff,  deceitfully  and  fraudulently 
represented  to  him  that  he  was  of  full  age,  and  thereby  in- 
duced the  plaintiff  to  sell  and  deliver  to  him  the  goods  de- 
scribed, and,  though  often  requested,  had  refused  to  pay  for 
or  return  the  goods,  but  had  delivered  them  to  persons  ua- 
known  to  the  plaintiff.  The  second  eoimt  is  in  tort  for  the 
conversion  of  the  goods  described  in  the  first  count.  The  case 
is  here  on  exceptions  to  the  refusal  of  the  presiding  judge  to 
give  certain  instructions  requested  by  the  plaintiff,  and  to  his 
ruling  ordering  a  verdict  for  the  defendant.^  The  question  is 
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whether  the  plaintiff  can  maintain  his  action.  He  could  not 
briag  an  action  of  contract,  and  so  has  brought  an  action  of 
tort.  The  precise  question  presented  has  never  been  passed 
upon  by  this  court.  Merriam  v.  Cunningham,  11  Cush.  40,  43. 
In  other  jurisdictions  it  has  been  decided  differently  by  different 
courts.  We  think  that  the  weight  of  authority  is  against  the 
right  to  maintain  the  action.  Johnson  v.  Pie,  1  Lev.  169,  1 
Sid.  258,  1  Keb.  905;  Grove  v.  NeviU,  1  Keb.  778;  Jennings  v. 
Rimdall,  8  Term  R.  335;  Green  v.  Greenbank,  2  Marsh.  485; 
Price  V.  Hewett,  8  Exch.  146;  Wright  v.  Leonard,  11  C.  B. 
(N.  S.)  258;  De  Roo  v.  Foster,  12  C.  B.  (N.  S.)  272;  GUson  v. 
Spear,  38  Vt.  310;  Nash  v.  Jewett,  61  Vt.  501,  18  Atl.  47,  4 
L.  R.  A.  561;  Ferguson  v.  Bobo,  54  Miss.  121;  Brown  v.  Dun- 
ham, 1  Root,  272;  Geer  v.  Hovey,  Id.  179;  Wilt  v.  Welsh,  6 
Watts,  9;  Bums  v.  Hill,  19  Ga.  22;  Kilgore  v.  Jordan,  17  Tex. 
341;  Benj.  Sales  (6th  Ed.),  23;  Cooley,  Torts  (2d  Ed.),  126 
Add.  Torts,  §  1314.  See,  contra,  Fitts  v.  Hall,  9  N.  H.  441 
Eaton  V.  Hill,  50  N.  H.  235;  Hall  v.  Butterfield,  59  N.  H.  354 
Rice  V.  Boyer,  108  Ind.  472,  9  N,  E.  420;  Wallace  v.  Morss, 
Hill,  391. 

The  general  rule  is,  of  course,  that  infants  are  liable  for  their 
torts.  Sikes  v.  Johnson,  16  Mass.  389;  Homer  v.  Thwing,  3 
Pick.  492;  Shaw  v.  Coffin,  58  Me.  254;  Vasse  v.  Smith,  6  Cranch, 
226,  3  L.  Ed.  207.  But  the  rule  is  not  an  unlimited  one,  but 
is  to  be  applied  with  due  regard  to  the  other  equally  well-set- 
tled rule,  that,  with  certain  exceptions,  they  are  not  liable  on 
their  contracts;  and  the  dominant  consideration  is  not  of 
liability  for  their  torts,  but  of  protection  from  their  contracts. 
The  true  rule  seems  to  us  to  be  as  stated  in  Association  v.  Fair- 
hurst,  9  Exch.  422,  429,  where  it  was  sought  to  hold  a  married 
woman  for  a  fraudulent  misrepresentation,  nainely:  if  the 
fraud  "is  directly  connected  with  the  contract,  .  .  .  and 
is  the  means  of  effecting  it,  and  parcel  of  the  same  transac- 
tion," then  the  infant  will  not  be  liable  in  tort.  The  rule  is 
stated  in  2  Kent  Com.  (8th  Ed.),  §  241,  as  follows:  "The  fraudu- 
lent act,  to  charge  him  [the  infant],  must  be  wholly  tortious; 
and  a  matter  arising  ex  contractu,  though  infected  with  fraud, 
cannot  be  changed  into  a  tort  in  order  to  charge  the  infant  in 
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trover  or  case  by  a  change  in  the  form  of  the  action."  In  the 
present  case  it  seems  to  us  that  the  fraud  on  which  the  plain- 
tiff relies  was  part  and  parcel  of  the  contract,  and  directly 
connected  with  it.  The  plaintiff  cannot  maintain  his  action 
without  showing  that  there  was  a  contract,  which  he  was  in- 
duced to  enter  into  by  the  defendant's  fraudulent  representa- 
tions in  regard  to  his  capacity  to  contract,  and  that  pursuant 
to  that  contract  there  was  a  sale  and  delivery  of  the  goods  in 
question.  Whether,  as  an  original  proposition,  it  would  be 
better  if  the  rule  were  as  laid  down  in  Fitts  v.  Hall,  supra,  and 
Hall  V.  Butterfield,  supra,  in  New  Hampshire,  and  Rice  v. 
Boyer,  supra,  in  Indiana,  we  need  not  consider.  The  plaintiff 
relies  on  Homer  v.  Thwing,  supra;  Badger  v.  Phinney,  15  Mass. 
359;  and  Walker  v.  Davis,  1  Gray,  506. 

In  Walker  v.  Davis,  supra,  there  was  no  completed  con 
tract,  and  the  title  did  not  pass.  The  sale  of  the  cow  by  the 
defendant  operated,  therefore,  clearly,  as  a  conversion.  Badger 
V.  Phinney,  supra,  was  an  action  of  replevin;  and  it  was  held 
that  the  property  had  not  passed,  or  if  it  had,  that  it  had  re- 
vested in  the  plaintiff  in  consequence  of  the  defendant's  fraud. 
The  plaintiff  maintained  his  action  independently  of  the  con- 
tract. In  Homer  v.  Thwing,  supra,  the  tort  was  only  incident- 
ally connected  with  the  contract  of  hiring.  We  think  that  the 
exceptions  should  be  overruled.     So  ordered.* 

1  Accord,  Leslie  v.  Sheill,  [1914]  3  K.  B.  607  (loan  induced  by  fraudulent 
representation),  with  extended  review  of  English  cases  on  torts  connected 
with  contract.    See  note,  28  Harvard  Law  Review,  521. 

False  Repbesentation  of  Age  in  Contracts  op  Service.  Where  a 
rule  of  defendant  forbids  the  employment  of  minors,  and  plaintiff  procures 
employment  by  falsely  representing  himself  as  of  full  age,  the  defendant 
is  not  reUeved  of  the  duty  to  use  due  care  towards  him  as  towards  any  other 
employee;  the  contract  of  service  is  merely  voidable,  and  until  avoided,  the 
relation  of  master  and  servant  exists.  Lupher  v.  Atchison,  Topeka  and 
Santa  Fe  Ry.,  81  Kan.  585.  Contra,  Norfolk  and  Western  Ry.  v.  Bondurant, 
107  Va.  515.  See  notes,  10  Columbia  Law  Review,  366;  8  ^chigan  Law 
Review,  511. 

Whether  an  infant's  false  representation  as  to  age,  in  order  to  procure 
employment  in  violation  of  a  child  labor  statute,  bars  an  action  for  injury 
in  the  service,  see  note,  30  Harvard  Law  Review,  528,  and  conflicting  cases 
there  cited;  and  further,  28  Harvard  Law  Review,  433. 
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GOBBEY  V.  BUCHANAN 
48  Neb.  391.— 1896 

Ragan,  C.  Before  the  county  judge  of  Gage  county,  sitting 
as  a  justice  of  the  peace,  J.  E.  Cobbey  sued  Ehner  Buchanan  to 
recover  for  certain  professional  legal  services  which  he  alleged 
he  had  rendered  Buchanan,  at  his  request,  of  the  reasonable 
value  of  $50.  An  appeal  was  taken  to  the  District  Court,  from 
the  judgment  of  the  coimty  judge,  where  the  case  was  again 
tried,  resulting  in  a  judgment  of  dismissal  of  Cobbey's  action, 
to  reverse  which  he  prosecutes  to  this  court  a  petition  in  error. 

1.  The  answer  filed  by  Buchanan  in  the  District  Court,  so 
far  as  material  here,  interposed  two  defences:  (1)  a  general 
denial;  and  (2)  a  plea  of  infancy,     ... 

2.  The  second  assignment  of  error  argued  is  that  the  District 
Court  erred  in  refusing  to  give  to  the  jury  the  following  instruc- 
tion: "The  jury  are  instructed  that  if  you  believe  from  the 
evidence  that  the  defendant  employed  the  plaintiff  to  perform 
the  services  for  which  the  action  is  brought,  and  at  the  same 
time  represented  to  the  plaintiff  that  he  had  arrived  at  the  age 
of  twenty-one  years,  then  you  are  instructed  that  you  may 
consider  such  statements,  and  such  declaration  may  be  consid- 
ered by  you,  in  determining  his  age  at  the  time  such  employ- 
ment was  made. "  The  court  did  not  err  in  refusing  to  give  this 
instruction.  (1)  The  instruction  was  asked  upon  the  groimd 
that,  if  Buchanan  had  represented  himself  to  be  of  age,  such 
representation  on  his  part  estopped  him  from  asserting  the 
defence  of  infancy.  This  is  not  the  law.  As  a  general  rule, 
the  doctrine  of  estoppel  in  pais  is  not  appUcable  to  infants. 
Wieland  v.  Kobick,  110  111.  16;  Schnell  v.  City  of  Chicago,  38 
111.  383.  In  Suns  v.  Everhardt,  102  U.  S.  300,  the  Supreme  Court 
said:  "The  question  is  whether  acts  and  declarations  of  an 
infant  during  infancy  can  estop  him  from  asserting  the  invahdity 
of  his  deed  after  he  has  attained  his  majority.  In  regard  to 
this  there  can  be  no  doubt  foimded  either  upon  reason  or 
authority.  Without  spending  time  to  look  at  the  reason,  the 
authorities  are  all  one  way.    An  estoppel  in  pais  is  not  appli- 
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cable  to  infants,  and  a  fraudulent  representation  of  capacity 
cannot  ba  an  equivalent  for  actual  capacity.  ...  An 
assertion  of  an.  estoppel  against  him  is  but  a  claim  that  he  has 
assented  or  contracted.  But  he  can  no  more  do  that  effectively 
than  he  can  make  the  contract  alleged  to  be  confirmed."  In 
Brown  v.  McCune,  6  Sandf.  224,  it  was  said:  "We  are  not  aware 
that  any  case  has  gone  the  length  of  holding  a  party  estopped 
by  anything  he  has  said  or  done  while  he  is  under  age,  and  we 
think  it  would  be  repugnant  to  the  principle  upon  which  the 
law  protects  infants  from  civil  habiUties  in  general.  .  .  . 
We  are  clear  that  the  doctrine  of  estoppel  is  inapplicable  to 
infants."  We  are  aware  that  there  are  cases  holding  a  party 
estopped  from  asserting  the  defence  of  infancy  when  he  had 
procured  some  advantage,  benefit,  or  property  by  fraudulently 
representing  himself  to  be  of  age,  and  where  the  other  party  had 
beUeved  in,  relied  on,  and  acted  upon  such  false  representations. 
Such  are,  among  others,  Campbell  v.  Ridgley,  13  Vict.  Law  R. 
(Aus.)  701;  Overton  v.  Banister,  3  Hare,  503;  Hayes  v.  Parker, 
41  N.  J.  Eq.  630,  7  Atl.  511;  Schmitheimer  v.  Eiseman,  7  Bush, 
298.  But  in  all  those  cases  the  representation  made  by  the 
infant  as  to  his  age  was  fraudulently  made,  beUeved  in,  relied 
on,  and  acted  upon  by  the  other  party.  And  in  order  for  the 
representation  made  by  an  infant  as  to  his  being  of  age  to  estop 
him  from  asserting  infancy  as  a  defence,  the  representation 
must  have  been  fraudulently  made  by  the  infant,  beUeved  in, 
relied  on,  and  acted  upon  by  the  other  party.  Baker  v.  Stone, 
136  Mass.  405.  And,  furthermore,  such  an  estoppel  must  be 
pleaded.  In  the  case  at  bar  the  reply  of  Cobbey  to  Buchanan's 
answer  was  a  general  denial,  and  there  is  no  evidence  whatever 
in  the  record  that,  when  Buchanan  represented  to  Cobbey  that 
he  was  of  age,  Cobbey  beUeved  such  representation,  or  relied  on 
or  acted  upon  it;  in  fact,  all  the  evidence  shows  that  Cobbey 
was  fully  aware  of  the  fact  that  Buchanan  was  a  minor.  .  .  . 
The  judgment  of  the  District  Court  is  right,  and  is  affirmed. 
Affirmed.  1 

» Accord,  International  Text  Book  Co.  v.  Connelly,  206  N.  Y.  196. 
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CHALMERS,  J.,  IN  FERGUSON  ».  BOBO 
54  Miss.  121, 12'7.— 1876 

Two  principles,  equally  ancient  and  equally  well  settled  with 
respect  to  the  contracts  and  liabilities  of  infants,  and  which,  as 
abstractly  stated,  seem  not  antagonistic,  have  been  found  in 
practice  to  produce  two  conflicting  lines  of  decision,  which  it  is 
difficult  to  reconcile;  or  rather  it  is  difficult  to  determine  satis- 
factorily where  one  ends  and  the  other  begins.  1.  The  con- 
tracts of  infants,  except  for  necessaries  with  which  they  have 
not  been  supplied  by  their  guardians,  impose  no  Uability  upon 
them  which  is  not  voidable  at  their  election.  2.  Infancy  is  a 
shield,  and  not  a  sword,  and  cannot  be  set  up  to  defeat  liability 
for  torts,  trespasses  or  frauds. 

To  give  to  each  of  these  principles  its  appropriate  force,  and 
to  prevent  one  from  trenching  upon  the  other,  has  been  fre- 
quently found  a  matter  of  such  difficulty,  that  many  courts 
have  either  expressly  denied  or  silently  ignored  the  doctrine 
that  an  infant  can  be  held  Uable  in  a  court  of  law  for  a  fraud  or 
deceit  in  any  manner  connected  with  a  contract;  limiting  such 
liabiUty  to  acts  of  trespass,  or  pure  torts,  properly  so  called. 
They  neither  allow  an  action  at  law  brought  by  the  infant  to  be 
defeated,  nor  do  they  permit  a  judgment  to  be  rendered  against 
him,  by  reason  of  any  cheat,  fraud,  or  falsehood  perpetrated  or 
uttered  by  him  in  the  com-se  of  contracts  which  he  has  entered 
into.  They  take  the  broad  ground  that  the  validity  of  his 
contracts  is  a  mantle  of  protection  thrown  around  him  by  the 
law,  and  of  which  all  persons  deaUng  with  him  must  take  notice; 
that  neither  an  honest  beUef  by  the  opposite  party  that  he  is  of 
full  age,  nor  a  false  afiirmation  to  the  same  effect  by  himself, 
can  change  the  result,  since  the  incapacity  to  bind  himself 
springs  not  out  of  the  behef  of  either  of  the  contracting  parties 
upon  the  subject  but  upon  the  existence  of  the  fact  of  minority. 
They  argue  therefore  that  to  hold  the  infant  liable  for  or  es- 
topped by  any  ^raud  or  falsehood,  in  any  manner  connected 
with  the  contract,  whether  before  or  at  the  time  of  making  it, 
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is  to  deprive  him  of  the  shield  which  the  law  has  given  him  in 
consideration  of  his  ignorance  and  inexperience. 

All  the  cases  holding  this  doctrine  may  be  traced  back  to 
Johnson  v.  Pie,  decided  in  17  of  Charles  II.,  and  reported  in  1 
Lev.  169.  That  was  an  action  on  the  case,  "for  that  the  de- 
fendant, being  an  infant,  affirmed  himself  to  be  of  full  age,  and 
by  means  thereof  the  plaintiff  lent  him  £100,  and  so  he  had 
cheated  the  plaintiff  by  this  false  affirmation."  After  verdict 
for  plaintiff,  motion  in  arrest  of  judgment  was  made,  upon  the 
ground  that  action  "would  not  lie  for  this  false  affirmation." 
Counsel  cited  Grove  v.  Nevill,  16  Car.  II.  Rot.  400,  decided  the 
previous  year,  in  which  it  had  been  ruled  that  an  action  would 
not  He  against  an  infant  for  selling  a  false  jewel,  affirming  it  to 
be  a  true  one.  To  which  it  is  answered,  that  this  was  an  action 
of  trespass  on  the  case,  and  that  an  infant  was  chargeable  for 
trespasses,  though  not  for  contracts.  The  judges  divided.  Two 
of  them  thought  that  the  motion  in  arreSt  should  be  sustainied, 
because  the  affirmation  of  an  infant  was  void.  The  third  judge 
would  have  denied  the  motion,  likening  the  false  affirmation  to 
a  trespass,  or  to  cheating  with  false  dice.  The  motion  in  arrest 
was  afterwards  sustained.    1  Keble,  905. 

As  before  remarked,  this  judgment  has  formed  the  basis  of  a 
long  line  of  decisions  in  England  and  America,  substantially 
denjdng  any  redress  in  a  court  of  law  against  the  fraudulent  con- 
duct of  infants  in  any  manner  connected  with  a  .contract. 
McPherson  on  Infancy,  482;  Jennings  v.  Rundall,  8  T.  R,  335; 
Brown  v.  Dunham,  1  Root,  272;  West  v.  Moore,  14  Vt.  447; 
People  V.  Kendall,  25  Wend.  399;  Price  v.  Hewett,  8  Exch.  146; 
Penrose  v.  Curren,  3  Rawle,  351;  Wilt  v.  Welsh,  6  Watts,  9; 
Brown  v.  McCune,  5  Sandf.  (N.  Y.)  224;  Norris  v.  Wait,  2  Rich. 
Law,  148. 

The  other  class  of  decisions  to  which  we  have  alluded  fully 
recognizes  the  non-Uabihty  of  an  infant  upon  his  contracts,  but 
they  draw  a  (fistinction  between  holding  him  upon  the  contract 
and  estopping  him,  or  making  him  responsible  for  his  frauds, 
deceits  and  falsehoods,  in  matters  connected  with  but  not 
forming  a  constituent  part  of  it.  They  say  that  the  action 
brought,  or  the  defence  set  up,  against  him  must  sound  in  tort, 
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and  not  in  contract;  and,  if  it  doas  sound  in  tort,  it  will  not  be 
defeated,  although  the  deceit  complained  of  was  connected  with 
the  contract.  Some  of  these  cases  repudiate  the  authority  of 
Johnson  v.  Pie,  uhi  supra,  and  say  that  the  case  of  Grove  v. 
Nevill,  referred  to  above,  and  reUed  upon  by  coimsel  in  that 
case,  was  not  in  point,  because  the  action,  brought  for  the 
affirmation  that  the  false  jewel  was  a  true  one,  was  but  an  ac- 
tion upon  the  warranty,  which  necessarily  is  an  action  upon  the 
contract,  whereas  the  action  for  the  false  affirmation  by  the 
minor  that  he  was  adult,  while  it  mduced  the  opposite  party  to 
enter  into  the  contract,  formed  no  part  of  it.  Thus,  in  Fitts  i;. 
Hall,  9  N.  H.  441,  an  infant  had  bought  a  lot  of  hats,  for  which 
he  executed  his  note.  Upon  suit  brought  upon  the  note  he 
successfully  interposed  the  plea  of  infancy.  An  action  was  then 
brought  against  him  for  the  deceit  practiced  in  affirming,  at  and 
before  the  piirchase,  that  he  was  an  adult;  and  this  was  main- 
tained in  an  elaborate  opinion,  reviewing  the  cases  to  some 
extent,  and  expressly  disapproving  of  Johnson  v.  Pie.  But  in 
Prescott  V.  Norris,  32  N.  H.  101,  the  Supreme  Court  of  the  same 
state,  while  citing  Fitts  v.  Hall  with  seeming  approbation,  held 
that  an  infant,  who  had  sold  and  warranted  a  barrel  of  gin  as 
being  pure,  could  not  be  held  liable  for  a  false  warranty,  be- 
cause that  was  a  part  of  the  contract.  So,  too,  in  South  Caro- 
lina, while  in  the  case  cited  above  of  Norris  v.  Wait,  it  was  said 
that  an  infant  could  not  prejudice  his  rights  in  a  court  of  law  by 
neglecting  to  state  his  title  to  the  piu-chaser  of  his  property  from 
another,  yet,  in  the  same  state  it  was  held,  in  Vance  v.  Word, 
1  Nott  &  McCord,  197,  that  infancy  was  no  defence  to  an  ac- 
tion for  a  deceit  practiced  in  selling  a  horse. 

As  shadowy  and  confusing  as  this  distinction  between  non- 
liability on  the  contract  and  the  liability  arising  from  some 
fraud  practiced  in  connection  with  it  may  sometimes  become, 
it  has  received,  in  some  shape,  the  support  of  a  very  large 
niunber  of  courts,  and  of  many  of  the  most  eminent  commen- 
tators, and  may  be  said  to  be  sustained  by  the  weight  of  Ameri- 
can, if  not  of  English,  authority. 

The  Supreme  Court  of  Massachusetts  went  to  the  length  of 
holding  that,  where  goods  had  been  obtained  by  a  minor  upon 
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the  false  aflSrmation  that  he  was  of  age,  the  fraud  vitiated  the 
contract,  that  no  title  ever  vested  in  the  minor,  that  he  might 
be  treated  as  having  imlawfully  converted  them,  and  might 
be  sued  in  trover  or  replevin.  Badger  v.  Phumey,  15  Mass. 
359.  This  doctrine  is  expressly  sanctioned  by  Judge  Stpry. 
Story  on  Contracts,  sees.  107,  111. 

Kent  declares  that  "infants  are  liable  in  actions  ex  delicto 
whether  founded  on  positive  wrongs,  as  trespass  or  assault,  or 
constructive  torts  or  frauds."  He  warns  us,  however,  that  the 
act  must  be  wholly  tortious,  and  that  "a  matter  arising  ex 
contractu,  though  infected  with  fraud,  cannot  be  changed  into 
a  tort  in  order  to  charge  the  infant  in  trover  or  case  by  a  change 
in  the  form  of  the  action."  2  Kent's  Com.  241.  The  warning 
is  salutary;  but  whether  it  can  always  be  heeded,  and  the  proper 
line  of  distinction  observed,  is  somewhat  doubtful. 

In  the  American  notes  to  the  case  of  In  re  King,  68  Eng.  Ch. 
62,  s.  c.  3  De  Gex  &  J.  63,  there  is  a  smnmary  of  what  seems  to 
us,  from  a  somewhat  extended  examination  of  the  cases,  to  be 
the  rule  estabUshed  by  the  great  weight  of  American  authority. 
It  may  be  thus  stated:  In  actions  at  law  based  upon  a  contract, 
it  is  no  answer  to  a  plea  of  infancy  that  the  infant,  at  the  time 
of  entering  into  the  contract,  fraudulently  represented  himself 
to  be  of  full  age,  and  thereby  deceived  the  other  party;  nor  can 
any  action  brought  by  the  other  party,  which  is  based  upon  the 
contract,  be  supported  or  helped  by  an  averment  of  such  rep- 
resentation, or  of  any  other  frauds  or  deceits.  But  infants 
are  liable  for  frauds  and  torts  to  the  same  extent  as  adults,  and 
where  actions  ex  delicto  are  brought  to  make  them  answerable 
therefor,  they  cannot  escape  the  consequences  of  their  acts, 
by  reason  of  the  fact'  that  the  tort  or  ff aud  was  connected  with 
a  contract,  imless  it  constituted  the  consideration  of  it.  Wher- 
ever it  does  constitute  the  basis  of  the  con,tract,  as  in  an  action 
for  a  breach  of  a  fraudulent  warranty,  then  the  warning  of 
Chancellor  Kent,  against  being  deceived  by  a  mere  change  in 
the  form  of  action,  will  apply. 

These  principles  find  illustration  in  the  following  among 
many  other  cases:  Himiphrey  v.  Douglass,  10  Vt.  71;  Lewis  v. 
Littlefield,  15  Me.  233;  Wallace  v.  Morss,  5  HiU  (N.  Y.),  391; 
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Vasse  V.  Smith,  6  Cranch,  226;  Walker  v.  Davis,  1  Gray,  506; 
Homer  v.  Thwing,  3  Pick.  492;  Burley  v.  Russell,  10  N.  H. 
184;  Kilgore  v.  Jordan,  17  Tex.  341;  Fish  v.  Ferris,  5  Duer,  49; 
Norris  V.  Vance,  3  Rich.  164;  Reeve  on  Domestic  Relations, 
259;  Towne  «;.  Wiley,  23  Vt.  355;  Elwell  v.  Martin,  32  Vt.  217; 
OUver  V.  McClellan,  21  Ala.  675.     .    .     . 

Turning  from  courts  of  law  to  those  of  equity,  we  find  the 
law  of  estoppel,  as  applicable  to  the  contracts  of  infants,  on  a 
much  more  satisfactory  and  clearly  defined  footing.  From 
the  earUest  times  it  has  been  held  that  infants  will  be  estopped 
by  a  court  of  chancery  from  asserting  title  to  property  where, 
either  by  their  silence  or  their  active  interference,  they  have 
entrapped  third  persons  into  purchasing  it  from  others,  or  into 
advancing  money  upon  it.    .    .    . 

It  may  be  stated  as  a  general  proposition,  fully  borne  out  by 
the  authorities,  that  whenever  an  infant  who  has  arrived  at 
years  of  discretion,  by  direct  participation,  or  by  silence,  when 
he  was  called  upon  to  speak,  has  entrapped  a  party,  ignorant 
of  his  title  or  of  his  minority,  into  purchasing  his  property 
from  another,  he  will  be  estopped  in  a  court  of  chancery  from 
setting  up  such  title.  Sugden  on  Vendors,  507,  508;  Watts  v. 
Creswell,  9  Vin.  Abr.  415;  Cory  v.  Gertcken,  2  Madd.  40,  46; 
1  Story  Eq.  Jur.,  §385;  Hall  v.  Timmons,  2  Rich.  Eq.  120; 
Whittington  v,  Wright,  9  Ga.  23;  Herman  on  Estoppel,  416, 
and  auliiorities  there  cited.  How  long  before  this  doctrine 
will  be  fully  adopted  by  courts  of  law,  as  so  many  equitable 
principles  have  been,  the  future  history  of  our  jurisprudence 
must  determine.^ 

^Accord,  Commander  v.  Brazil,  88  Miss.  668.  See  notes,  20  Harvard 
Law  Review,  238;  6  Columbia  Law  Review,  590.  In  England,  chancery 
will,  in  some  cases,  give  relief  for  an  infant's  fraud,  but  the  extent  is  not 
defined;  see  Leslies.  Sheill,  11914]  3  K.  B.  at  pp.  622-23. 
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ROYCE,  J.,  IN  RAY  ».  TUBES 
50  Vt.  688,  694.-1878 

The  referee  has  found  that  the  horse  was  overdriven,  and 
died  from  the  effects  of  such  overdriving.  The  overdriving, 
which  produced  his  death,  was  upon  a  route  not  embraced  in 
the  contract  of  baihnent;  and  upon  the  authority  of  the  cases 
cited,  the  defendant  was  hable  in  an  action  of  tort,  notwith- 
standing his  infancy,  for  his  value. 

The  note  upon  which  this  action  is  predicated  was  given  in 
settlement  of  the  claim  for  which  the  defendant  was  so  Uable. 
It  is  now  claimed  that  the  tort  was  merged  in  the  note,  and 
that  no  recovery  can  be  had  upon  the  note,  under  the  elemen- 
tary rule  that  the  notes  of  an  infant  are  voidable. 

The  rule  of  the  common  law  was,  that  the  note  of  an  infant 
given  for  necessaries  was  voidable.  But  in  Bradley  v.  Pratt, 
23  Vt.  378,  the  court  held  that  the  note  of  an  infant  given  for 
necessaries  was  binding;  and  that  the  liabiUty  of  an  infant  did 
not  depend  upon  the  form  of  action,  but  upon  the  considera- 
tion upon  which  the  claim  is  based.  This  seems  to  us  to  be  a 
reasonable  rule;  and  that  in  its  application,  the  infant  is  not 
deprived  of  any  right  which  it  is  the  object  of  the  law  to  accord 
to  him.  An  infant,  under  certain  circumstances,  may  pledge 
his  credit  for  necessaries;  and  if  his  promise  to  pay  for  such  nec- 
essaries is  evidenced  by  his  note,  the  note  is  collectible.  The 
law  makes  him  Uable  for  his  torts;  and  where  he  elects  to  settle 
such  liability  by  giving  his  note,  as  long  as  the  consideration 
for  the  note  is  open  to  inquiry,  we  see  no  reason  why  he  shoidd 
not  be  held  liable  in  an  action  upon  the  note,  to  the  same  ex- 
tent that  he  would  be  if  the  action  had  been  brought  upon  the 
cause  of  action  which  formed  the  consideration  for  the  note. 
The  note  in  suit  having  been  given  in  settlement  of  a  claim  for 
which  the  defendant  was  liable,  and  no  fraud  nor  imposition 
having  been  practiced  in  obtaining  it,  the  plea  of  infancy  is  not 
available  to  defeat  it. 
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HANKS  ads.  DEAL 
3  McCord  (S.  C),  257.-1825 

This  was  an  appeal  from  the  judgment  of  a  magistrate.  The 
appellant,  an  infant,  committed  a  tort,  for  which  he  was  sued; 
the  matter  was  submitted  to  arbitration,  and  the  arbitrators 
awarded  against  him.  The  magistrate  thought,  that  as  the 
note  was  given  for  damages  for  a  tort,  for  which  he  was  liable, 
the  obligation  of  the  note  was  vaUd.  Judge  Gaillard  dismissed 
the  appeal,  and  confirmed  the  decision  of  the  magistrate. 

A  motion  was  now  made  to  reverse  the  decision,  because  the 
award  was  voidable  at  least,  and  consequently  the  note  was  so. 

Johnson,  J.  Generally  all  contracts  made  by  infants  are 
either  void  or  voidable.  The  exceptions  to  this  rule  consist  of 
contracts  for  his  benefit;  and  even  amongst  these,  the  only  one, 
perhaps,  by  which  he  is  absolutely  boimd,  is  for  necessaries. 
3  Bacon,  Inf.  and  Age,  Letters  F  and  I. 

It  is  true,  as  is  contended  for  in  support  of  the  motion,  that  an 
infant  is  liable  for  torts;  and  it  is  concluded  that  therefore  he  is 
liable  on  his  contract  to  make  compensation  for  the  injury,  as 
beneficial  to  himself.  If  we  give  to  this  argument  the  greatest 
latitude,  the  conclusion  must  fail  for  the  want  of  proof;  for  it 
would  be  difficult,  if  not  impossible,  in  most  cases,  to  ascertain 
the  precise  quantum  of  injury.  The  reason  of  the  rule  which 
exempts  infants  from  their  UabiUty  on  contracts,  is  founded 
on  their  supposed  want  of  capacity  and  discretion,  and  the 
law  is  so  careful  of  the  rights  of  infants  that  they  are  protected 
from  contracts  to  pay  extravagant  prices  even  for  necessaries. 
3  Bacon,  Tit.  Inf.  Age,  I,  593.  And  if  the  agreement  be  tested 
by  this  reason  it  must  at  once  fall  to  the  ground;  for  surely 
it  must  require  at  least  as  much  capacity  and  discretion  to  con- 
tract about  a  tort,  as  about  the  ordinary  concerns  of  life.  The 
fact  that  the  consideration  of  the  note  in  question  was  a  com- 
pensation^ for  a  tort,  is  an  assumption  not  warranted  by  the 
evidencie.  It  is  true  that  the  award  was  on  a  matter  of  that 
sort,  but  an  infant  is  not  boimd  by  a  submission  to  an  award;  it; 
could  not,  therefore,  constitute  evidence  of  the  fact.  Kyd  on 
Awards,  35.    Motion  granted. 
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Crimes  by  Infants 

THE  STATE  ».  TICE 
90  Mo.  112—1886 

Sherwood,  J.  The  defendant,  a  boy  under  the  age  of  four- 
teen years,  became  involved  in  a  school  boy  scuflB.e,  resulting  in 
a  fight,  at,  or  near,  the  close  of  which  he  cut  the  one  with  whom 
he  was  scuffling  with  a  pocket  knife,  hence  the  prosecution 
which  terminated  in  verdict  of  guilty  and  a  fine  of  one  hundred 
dollars. 

Under  seven  years  of  age  an  infant  cannot  be  guilty  of  felony. 
In  the  interval  between  that  age  and  that  of  fourteen  years, 
he  is  'prima  facie  adjudged  to  be  doli  incapax.  And  when  an 
infant  is  arraigned  for  a  felony  this  disputable  presumption  of 
the  law,  for  the  onus  in  such  cases  is  on  the  state,  is  to  be  re- 
butted, and  the  "evidence  of  that  malice  which  is  to  supply 
age  ought  to  be  strong  and  clear  beyond  all  doubt  and  contra- 
diction." 4  Black.  Com.  24.  In  this  way  only  can  the  legal 
maxim, be  appUed  that  "malitia  suppht  cetatem."  Here  there 
was  no  attempt  made  by  the  state  to  prove  that  the  boy  in 
question  was  possessed  of  that  "mischievous  discretion" 
which  supplies  the  place  of  age,  and  rendered  him  amenable 
to  legal  punishment.  This  case,  therefore,  falls  within  the  rule 
announced  in  State  v.  Adams,  76  Mo.  355.  And  as  there  was 
no  evidence  on  which  to  base  it,  any  instruction  bottomed  on 
the  theory  that  defendant,  by  reason  of  his  intelligence,  was 
capkble  of  crime  was  necessarily  erroneous. 

Therefore,  judgment  reversed  and  cause  remanded.  All 
concur. 

FAIRCLOTH,  C.  J.,  IN  STATE  v.  YEARGAN 

117  N.  C.  706.— 1895 

The  defendant  is  indicted  for  playing  and  betting  money  at 
a  game  of  chance,  called  "shooting  craps"  by  thowing  dice 
with  niunbers.    The  jury  rendered  a  special  verdict  and  say 
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that  he  did  play  and  bet  at  such  game.  They  also  say  he  is 
over  13  and  under  14  years  of  age;  that  he  did  not  know  he  was 
violating  any  law,  and  that  "he  clearly  knew  the  difference 
between  right  and  wrong."  His  Honor  held  that  defendant 
was  not  guilty  and  the  state  appealed.     .    .     . 

In  om-  examination  of  the  early  criminal  law  books,  such 
as  Blackstone,  Russell,  Hale  and  Wharton,  we  have  been  un- 
able to  find  an  instance  in  which,  for  a  simple  misdemeanor 
unattended  with  aggravating  circumstances  such  as  the  above, 
an  infant  under  14  years  has  been  indicted  and  punished.  All 
the  cases  treated  by  those  writers  are  felonies.  The  question 
it  seems  has  not  heretofore  been  presented  to  this  court  and 
the  professional  opinion  has  been  that  in  all  cases  when  capacity 
to  distiuguish  right  from  wrong  has  been  made  to  appear,  the 
defendant  may  be  pxmished  although  imder  14  years  of  age. 

In  State  v.  Pugh,  7  Jones,  61,  the  question  was  not  directly 
presented  but  was  appropriately  referred  to  by  the  court  when 
Pearson,  J.,  stated  that  "the  wisdom  of  the  common  law  is 
illustrated  in  the  rule  that  for  an  ordinary  assault  and  battery 
a  boy  under  the  age  of  14  is  not  liable  to  indictment  .  .  . 
and  it  is  better  to  leave  such  matters  to  the  correction  which 
the  parent  or  schoolmaster  may  in  their  discretion  inflict,  than 
to  give  importance  to  it  by  a  public  trial  before  a  comi;  and 
jury."  In  Reg.  v.  Owen,  4  Car.  &  P.  236,  the  defendant  (ten 
years)  was  indicted  for  larceny,  and  Littledale,  J.,  told  the  jm-y 
that  "the  defendant  ought  not  to  be  convicted  imless  the 
evidence  satisfies  you  that  at  the  time  of  the  act  she  had  a 
guilty  knowledge  that  she  was  doing  wrong  and  that  the  evi- 
dence should  be  strong  and  pregnant."  We  think  it  better  to 
adopt  that  rule  of  the  common  law  with  the  limita.tions  above 
indicated. 

No  error. 
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Capacity  of  Infants  to  Testify 

WHEELER  V.  UNITED  STATES 
159  U.  S.  523— 1895 

Mb.  Justice  Beewer.  On  January  2,  1895,  George  L. 
Wheeler  was,  by  the  Circuit  Court  of  the  United  States  for  the; 
Eastern  District  of  Texas,  adjudged  guilty  of  the  crime  of, 
murder  and  sentenced  to  be  hanged.  Whereupon  he  sued  out 
this  writ  of  error.     ... 

The  remaining  objection  is  to  the  action  of  the  court  in  per- 
mitting the  son  of  the  deceased  to  testify.  The  homicide  took 
place  on  June  12,  1894,  and  this  boy  was  five  years  old  on  the. 
5th  of  July  following.  The  case  was  tried  on  December  21,  at 
which  time  he  was  nearly  five  and  a  half  years  of  age.  The 
boy,  in  reply  to  questions  put  to  him  on  his  voir  dire,  said, 
among  other  things,  that  he  knew  the  difference  between  the 
truth  and  a  he;  that  if  he  told  a  he  the  bad  man  would  get 
him,  and  that  he  was  going  to  tell  the  truth.  When  further 
asked  what  they  would  do  with  him  in  court  if  he  told  a  he,  he 
rephed  that  they  would  put  him  in  jail.  He  also  said  that  his 
mother  had  told  him  that  morning  to  "tell  no  he,"  and  in  re- 
sponse to  a  question  as  to  what  the  clerk  said  to  him,  when  he 
held  up  his  hand,  he  answered,  "don't  you  tell  no  story." 
Other  questions  were  asked  as  to  his  residence,  his  relation- 
ship to  the  deceased,  as  to  whether  he  had  ever  been  to  school, 
to  which  latter  inquiry  he  responded  in  the  negative.  As  the 
testimony  is  not  all  preserved  in  the  record,  we  have  before  us 
no  inquiry  as  to  the  sufiiciency  of  the  testimony  to  uphold  the 
verdict,  and  are  limited  to  the  question  of  the  competency  of 
this  witness. 

That  the  boy  was  not,  by  reason  of  his  youth,  as  a  matter  of 
law,  absolutely  disqualified  as  a  witness,  is  clear.  While  no 
one  would  think  of  calling  as  a  witness  an  infant  only  two  or 
three  years  old,  there  is  no  precise  age' which  determines  the 
question  of  competency.  This  depends  on  the  capacity  and 
intelligence  of  the  child,  his  appreciation  of  the  difference  be- 
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tween  truth  and  falsehood,  as  well  as  of  his  duty  to  tell  the 
former.  The  decision  of  this  question  rests  primarily  with  the 
trial  judge,  who  sees  the  proposed  witness,  notices  his  manner, 
his  apparent  possession  or  lack  of  intelligence,  and  may  resort 
to  any  examination  which  will  tend  to  disclose  this  capacity 
and  intelligence  as  well  as  his  imderstanding  of  the  obligations 
of  an  oath.  As  many  of  these  matters  cannot  be  photographed 
into  the  record,  the  decision  of  the  trial  judge  will  not  be  dis- 
turbed on  review  unless, '  from  that  which  is  preserved,  it  is 
clear  that  it  was  erroneous.  These  rules  have  been  settled  by 
many  decisions,  and  there  seems  to  be  no  dissent  among  the 
recent  authorities.  In  Brasier's  Case  (1  Leach,  Cr.  L.  199,) 
it  is  stated  that  the  question  was  submitted  to  the  twelve 
judges,  and  that  they  were  unanimously  of  the  opinion  "that 
an  infant,  though  xmder  the  age  of  seven  years,  may  be  sworn 
in  a  criminal  prosecution,  provided  such  infant  appears,  on 
strict  examination  by  the  court,  to  possess  a  sufl&cient  knowledge 
of  the  nature  and  consequences  of  an  oath,  for  there  is  no 
precise  or  fixed  rule  as  to  the  time  within  which  infants  are 
excluded  from  giving  evidence;  but  their  admissibility  depends 
upon  the  sense  and  reason  they  entertain  of  the  danger  and 
impiety  of  falsehood,  which  is  to  be  collected  from  their  an- 
swers to  questions  propoimded  to  them  by  the  court."  See 
also,  1  Greenleaf's  Evidence,  sec.  367;  1  Wharton's  Evidence, 
sees.  398,  399  and  400;  1  Best  on  Evidence,  sees.  155,  156; 
State  V.  Juneau,  88  Wis.  180;  Ridenhour  v.  Kansas  City  Cable 
Company,  102  Mo.  270;  McGuff  v.  State,  88  Ala.  147;  State  v. 
Levy,  23  Minn.  104;  Davidson  v.  State,  39  Tex.  129;  Common- 
wealth V.  Mullins,  2  Allen,  295;  Peterson  v.  State,  47  Ga.  524; 
State  V.  Edwards,  79  N.  C.  648;  State  v.  Jackson,  9  Oreg.  457; 
Blackwell  v.  State,  11  Lid.  196. 

These  principles  and  authorities  are  decisive  in  this  case. 
So  far  as  can  be  judged  from  the  not  very  extended  examina- 
tion which  is  found  in  the  record,  the  boy  was  intelUgent,  un- 
derstood the  difference  between  truth  and  falsehood,  and  the 
consequences  of  telling  the  latter,  and  also  what  was  required 
by  the  oath  which  he  had  taken.  At  any  rate,  the  contrary 
does  not  appear.    Of  course,  care  must  be  taken  by  the  trial 
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judge,  especially  where,  as  in  this  case,  thie  question  is  one  of 
life  or  death.  On  the  other  hand,  to  exclude  from  the  witness 
stand  one  who  knows  himself  capable  of  imderstanding  the 
difference  between  truth  and  falsehood,  and  who  does  not  ap- 
pear to  have  been  simply  taught  to  tell  a  story,  would  sometimes 
result  in  staying  the  hand  of  justice. 

We  think  that  imder  the  circumstances  of  this  case  the  dis- 
closures on  the  voir  dire  were  sufficient  to  authorize  the  de- 
cision that  the  witness  was  competent,  and,  therefore,  there 
was  no  error  in  admitting  his  testimony.  These  being  th«  only 
questions  in  the  record,  the  judgment  must  be  affirmed. 

Devises  and  Bequests  by  Infants 

DAVIS  V.  BAUGH 
1  Sneed  (Tenn.),  477.— 1853 

ToTTEN,  J.  This  case  is  an  issue  devisavit  vel  non  on  a  writing 
that  purports  to  be  the  will  of  WiUiam  P.  North,  deceased.  He 
made  and  pubhshed  the  writing  as  his  will  when  only  eighteen 
years  of  age,  and  shortly  after  died.  It  was  held  to  be  a  vahd 
will,  as  to  the  personal  estate,  and  Davis,  the  Contestant,  ap- 
pealed in  error. 

The  error  assigned  is,  that  an'  infant  under  twenty-one 
years  of  age  is  not  legally  competent  to  make  a  will.  It  is  to 
be  observed  that  we  have  no  statute  provision  on  this  subject. 
We  must,  therefore,  recur  to  the  common  law  for  a  rule  of  de- 
cision. There  is  some  conffict  of  opinion  among  the  writers 
upon  ancient  conynon  law,  on  this  subject;  but  the  better 
opinion  is,  and  so  it  has  long  been  held,  that  an  infant  may  make 
a  testament  of  chattels,  if  a  male,  at  the  age  of  fourteen;  and, 
if  a  female,  at  the  age  of  twelve  years. 

Thus  Mr.  Kent:  "Testaments  of  chattels  might,  at  common 
law,  be  made  by  infants  at  the  age  of  fourteen,  if  males;  and 
twelve,  if  females."  4  Kent's  Com.  506;  1  Will,  on  Ex.  15; 
2  Bl.  Com.  479;  1  Jarman  on  Wills,  28. 

It  is  true  that  this  rule,  derived  originally  from  the  civil 
law,  is  the  rule  of  the  English  ecclesiastical  courts  having  juris- 
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diction  of  the  subject  of  wills  and  intestates'  estates.  And 
their  rules  of  decision  upon  those  subjects  have  been  received 
and  admitted  by  immemorial  usage  as  a  part  of  the  unwritten, 
or  customary  law  of  England;  recognized  and  sanctioned  in 
the  common-law  courts  at  Westminster.  1  Bl.  Com.  80;  1 
Will,  on  Ex.  15. 

So  that  those  rules  of  decision  have  become  incorporated 
into,  and  form  a  part  of,  the  common  law  of  England,  which 
as  a  system  of  law  has  been  admitted  and  adopted  here,  so  far 
as  was  consistent  with  the  natm-e  and  genius  of  our  institutions. 

Hence,  in  testamentary  cases,  our  courts  constantly  recur 
-  to  the  reported  judgments  of  the  ecclesiastical  courts  in  similar 
cases,  for  rules  of  decision.  Thus,  it  has  been  held  that  two 
witnesses  are  necessary  to  prove  and  estabhsh  a  will,  a  rule  de- 
rived from  the  ecclesiastical  law  on  this  subject.  More  v. 
Steele,  10  Humph.  Rep.  562. 

In  this  view,  and  for  these  reasons,  we  regard  the  rule  in 
question  as  a  part  of  the  common  law  in  force  and  use  in  this 
state. 

Judgment  affirmed.^ 

Capacity  of  Infants  to  Hold  Office 

MOORE  V.  GRAVES,  JR. 
3  N.  H.  408.— 1826 

Richardson,  C.  J.  .  .  .It  is  said  that  the  attachment 
made  by  the  plaintiff  was  void,  for  two  reasons:  1st,  because 
the  plaintiff  was  an  infant,  and,  by  law,  incapable  of  exercising 
the  office  of  a  deputy  sheriff;  and,  2dly,  because  he  was  not 
duly  commissioned  and  sworn  as  a  deputy. 

The  first  question,  then,  to  be  decided  is,  whether  the  plaintiff 
being  an  infant,  was,  by  law,  capable  of  discharging  the  duties, 
which  he  was  in  this  instance  deputed  to  perform.    It  is  not 

1  By  34  &  35  Henry  VIII.  Cap.  5, — an  Act  for  the  explanation  of  the 
Statute  of  Wills, — a  wiU  of  real  property  made  by  a  "person  within  the  age 
of  twenty-one  years"  was  not  to  "be  taken  to  be  good  or  effectual  in  the 
law." 
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necessary,  in  this  case,  to  decide  whether  he  was  capable  of 
doing  all  the  duties  of  a  general  deputy;  his  authority  being 
special  and  limited,  it  is  enough  for  this  case  to  decide  the  ques- 
tion, whether  he  was,  by  law,  capable  of  doing  the  particular 
acts  which  his  commission  authorized  him  to  perform. 

The  real  question,  then,  involved  in  this  point,  is  whether 
an  infant  is,  by  law,  capable  of  discharging  the  duties  of  a 
deputy  of  the  sheriff,  specially  deputed  to  serve  and  return  a 
particular  writ  of  attachment. 

There  are  provisions  in  our  constitutions  which  declare  per- 
sons of  certain  ages  incapable  of  holding  certain  offices.  These 
provisions  have  been  adopted,  because  it  has  been  generally 
supposed  to  be  contrary  to  sound  public  policy  to  commit 
particular  offices  to  the  inexperience  of  the  young,  or  to  the' 
decay  of  faculties  which  so  frequently  attends  the  last  years  of 
the  aged.  By  the  Constitution  of  the  United  States,  no  person 
can  be  president  who  has  not  attained  the  age  of  thirty-five 
years;  nor  a  senator,  who  is  imder  the  age  of  thirty  years;  nor 
a  representative  in  congress,  imtil  the  age  of  twenty-five 
years.  And  by  the  Constitution  of  this  state  it  is  provided  that 
no  person  shall  be  capable  of  being  elected  a  senator,  nor  be 
ieligible  to  the  office  of  governor,  who  is  not  of  the  age  of  thirty 
years.  It  is  also  further  declared  by  the  same  Constitution 
that  "no  person  shall  hold  the  office  of  judge  of  any  court,  or 
judge  of  probate,  or  sheriff  of  any  county,  after  he  has  at- 
tained the  age  of  seventy  years." 

And  some  of  our  statutes  deny  to  persons  of  certain;  ages 
the  exercise  of  particular  powers  and  privileges  which  are 
granted  to  others.  Thus,  by  the  statute  of  June  23,  1815,  the 
right  of  voting  in  any  public  town  meeting  in  any  matter  that 
may  come  before  a  town,  is  given  only  to  persons  of  the  age 
of  twenty-one  years.  So,  by  the  statute  of  July  2,  1822,  the 
power  of  disposing  of  real  estate  by  will  is  denied  to  infants; 
and  it  seems,  from  the  language  of  that  statute,  that  they  are 
incapable  of  being  executors  or  administrators. 

Nor  were  the  imbecility  and  inexperience  of  early  life  dis- 
regarded by  the  common  law,  for  it  seems  always  to  have  been 
held  that  an  infant  could  not  be  a  juror.     Coke,  Litt.  157a; 
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Littleton,  sec.  259.  So  he  could  not  be  an  attorney  of  a  court; 
(Coke,  Litt.  128a),  nor  administrator  of  an  estate;  (Loveless, 
5;  Godolphin,  102);  nor  could  he  act  as  executor  until  he  ar- 
rived at  the  age  of  seventeen  years.  Lovelass,  161;  Godol- 
phin, 103.  So  it  was  always  held  that  an  infant  could  not  exe- 
cute the  office  of  a  judge.  Croke  Eliz.  636 ;  Scambler  v.  Waters, 
Coke  Litt.  3b.  and  note  15;  T.  Jones,  127;  2  Lev.  245.  It  has 
also  been  decided  that  an  infant  could  not  hold  the  office  of  clerk 
of  a  court  where  it  was  part  of  the  duty  of  the  office  to  receive 
the  money  of  the  suitors.    5  B.  &  A.  81,  Claridge  v.  Evelyn. 

But,  notwithstanding  these  disabilities,  there  are  many 
things  which  can  be  legally  done  by  an  infant.  He  is  made  by 
statute  liable  to  do  duty  in  the  miUtia  at  the  age  of  eighteen 
years.  By  the  common  law,  an  infant  was  capable  of  dis- 
charging the  duties  of  an  executor  at  the  age  of  seventeen 
years.  5  Coke,  29,  Pigot's  Case.  It  is  also  well  settled  that 
females  of  the  age  of  twelve,  and  males  at  the  age  of  fourteen 
years,  may  dispose  of  personal  property  by  will.  Bingham 
on  Infancy,  77;  1  Pickering,  239,  Deane  v.  Littlefield. 

It  has  long  been  held  that  infants  were  capable  of  holding 
certain  ministerial  offices.  Cro.  Car.  555,  Young  v.  Fowler; 
2  Roll.  Ab.  153;  Com.  Dig.,  "Officer,"  B.  3;  Cowper,  220, 
Rex  V.  Carter;  Cro.  Car.  279,  Young  v.  Stoell.  In  England,  the 
office  of  sheriff  was  in  some  counties  formerly  hereditary,  and 
consequently  might  have  descended  to  an  infant.  1  Bl.  Com. 
339;  Cro.  Car.  556;  9  Coke,  97.  So  an  infant  may  be,  it  seems, 
a  captain  in  the  army.  8  D.  &  E.  578,  Hands  v.  Slaney.  And 
it  was  held  that  an  infant  might  be  an  attorney  to  deliver 
seizin,  because  the  act  was  merely  ministerial.  Co.  Litt. 
52a,  and  note  332.  So  it  was  anciently  holden  that  an  infant 
might  be  the  keeper  of  a  gaol;  and  the  statute  of  Westminster, 
2  (cap.  11),  was  construed  to  extend  to  an  infant  gaoler,  so  as 
to  charge  him  in  an  action  of  debt  for  an  escape  of  one  in  exe- 
cution.  Bingham  on  Infancy,  73, 108. 

Upon  a  thorough  examination  of  the  adjudged  cases  which 
bear  upon  the  question  we  are  now  considering,  we  are  satis- 
fied that  the  principle  they  establish  is,  that  some  offices  can, 
and  some  cannot,  be  held  by  infants.    Offices  where  judgment 
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and  discretion  and  experience  are  essentially  necessary  to 
the  proper  discharge  of  the  duties  they  impose  are  not  to  be 
intrusted  in  the  hands  of  infants.  But  they  may  hold  offices 
which  are  merely  ministerial  and  which  require  nothing  more 
than  skill  and  diligence. 

The  plaintiff  in  this  case  was  deputed  to  serv^e  and  return  a 
writ.  The  service  of  the  writ  required  an  arrest  of  the  body, 
or  an  attachment  of  the  goods  of  the  debtor.  The  return  re- 
quired nothing  more  than  to  send  the  writ  to  the  court,  when 
and  where  it  was  returnable,  with  a  true  statement  upon  it  of 
his  doings.  The  service  and  return  seem,  therefore,  to  be  acts 
as  merely  ministerial  as  any  that  can  be  conceived. 

We  are  not  aware  that  the  appointment  of  an  infant  in  this 
instance  could  in  any  way  have  been  detrimental  to  the  public. 
Had  the  deputy,  by  virtue  of  the  writ,  arrested  the  body  of  a 
stranger,  or  taken  the  goods  of  a  third  person,  the  sheriff  might 
have  been  compelled  to  pay  all  damages  in  an  action  of  tres- 
pass. 3  Wils.  309,  Saunderson  v.  Baker;  1  Mass.  Rep.  530, 
Grinnel  v.  Phillips;  17  Id.  244,  Campbell  v.  Phelps;  Doug.  40, 
Ackworth  v.  Kempe;  2  W.  Black.  832;  Hammond  N.  P.  82. 

Nor  was  the  debtor  without  ample  security  for  any  mjurj' 
he  might  sustain  from  the  acts  or  from  the  negligence  of  the 
deputy.  Nothing  can  be  more  unquestionable  than  that  the 
sheriff  stands  responsible  for  his  deputies  in  both  these  re- 
spects. 

With  regard  to  the  deputy  himself,  there  seems  to  have 
been  nothing  in  the  nature  of  the  duties  he  was  deputed  to 
perform  which  subjected  him  to  hazards  to  which  an  infant 
ought  not  to  be  exposed.  There  was  no  greater  responsibility 
in  the  discharge  of  those  duties  than  what  is  every  day  thrown 
upon  young  men,  under  age,  in  the  employment  of  traders  and 
mechanics,  and  in  various  other  situations. 

For  these  reasons,  we  are  of  opinion  that  the  attachment 
made  by  the  plaintiff  cannot  be  held  to  be  void  on  the  ground 
that  he  was  incapable  of  holding  the  office  of  a  special  deputy 
in  this  instance.    .    .    . 


626  INFANCY 

Liability  of  an  Infant  for  Ante-Nuptial  Debts  of  His  Wife 

ROACH  &  McLEAN  v.  QUICK 
9  Wend.  (N.  Y.)  238.— 1832 

Demuerer  to  plea.  To  a  declaration  for  goods  sold  and  de- 
livered to  the  wife  whilst  sole,  the  defendants  jointly  pleaded 
that  at  the  time  of  the  conunencement  of  the  suit  the  husband 
was  an  infant  within  the  age  of  twenty-one  years,  to  wit,  etc. ; 
to  which  plea  the  plaintiff  demurred. 

By  the  court,  Nelson,  J.  As  an  incident  to  the  marriage 
contract  which  an  infant  is  competent  to  enter  into,  he  is  Uable 
to  pay  the  debts  of  his  wife  contracted  by  her  before  marriage. 
Prior  to  her  marriage,  the  wife  was  responsible  for  such  debts, 
and  imless  the  liability  to  pay  them  attached  to  the  husband, 
her  creditors  would  be  remediless,  as  she  cannot  be  sued  alone, 
separate  from  her  husband;  and  if  she  could,  a  judgment  against 
her  would  be  fruitless,  as  all  her  estate  is  absolutely  or  quali- 
fiedly  vested  in  her  husband.  Reeve's  Dom.  Rel.  234;  Barnes, 
95.  The  plea  in  this  case,  therefore,  is  bad,  and  the  plaintiffs 
are  entitled  to  judgment;  the  defendants  have  leave  to  amend 
on  payment  of  costs. 


PART  IV 

INSANITY 

Insanity  and  Mental  Weakness 

LUMPKIN,  J.,   IN  MADDOX  v.  SIMMONS 
31  Ga.  512,  527—1860 

I  ASSUME,  in  the  first  place,  that  to  estabhsh  incapacity  in  a 
grantor,  he  must  be  shown  to  have  been,  at  the  time,  non  compos 
mentis,  in  the  legal  acceptation  of  that  term;  which  means,  not  a 
partial,  but  an  entire,  loss  of  understanding.  The  common  law 
has  not  drawn  any  discriminating  line  by  which  to  determine 
how  great  must  be  the  imbecihty  to  render  a  contract  void,  or 
how  much  intellect  must  remain  to  uphold  it.  Weakness  of 
understanding  is  not,  of  itself,  any  objection  to  the  vahdity  of 
the  contract.  If  a  man  be  legally  compos  mentis,  he  is  the  dis- 
poser of  his  own  property,  and  his  will  stands  for  the  reason  of 
his  actions.  Jackson  v.  Caldwell,  11  Cowen,  207;  Odell  v.  Buck, 
21  Wend.  142;  Stewart  v.  Lispenard,  26  Wend.  298  et  seq.; 
Clarke  v.  Fish,  1  Paige,  171;  Blanchard  v.  Nettle,  3  Denio,  37; 
Osterhout  v.  Shoemaker,  Id.,  note;  Dean's  Med.  Jur.  555  et  seq.; 
Mad.  Ch.  Pr.  et  seq. 

To  estabhsh  any  other  standard  of  intellect  or  information 
beyond  the  possession  of  reason,  in  its  lowest  degree,  as  in  itgelf 
essential  to  legal  capacity,  would,  as  said  by  Senator  Verplanck, 
in  the  great  case  already  cited,  (Stewart's  Ex'rs  v.  Lispenard, 
26  Wend.  203),  create  endless  uncertainty,  difficulty  and  litiga- 
tion; would  shake  the  security  of  property,  and  wrest  from  the 
aged  and  infirm  that  authority  over  their  earnings  and  savings, 
which  is  often  their  best  security  against  injury  and  neglect. 
If  you  throw  aside  the  old  common-law  test  of  capacity,  then 
proofs  of  wild  speculation  or  of  extravagant  and  peculiar 
opinions,  or  the  forgetfulness  or  prejudice  of  old  age,  might  be 
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sufficient  to  shake  the  fairest  conveyance,  or  impeach  the  most  • 
equitable  will.  The  law,  therefore,  in  fixing  the  standard  of 
positive  legal  competency,  has  taken  a  low  standard  of  capac- 
ity; but  it  is  a  clear  and  definite  one,  and  therefore  wise  and 
safe.  It  holds,  in  the  language  of  a  late  English  commentator, 
(Shelf ord  on  Limacy,  p.  39),  that  weak  minds  differ  from  strong 
ones,  only  in  the  extent  and  power  of  their  faculties;  but  unless 
they  betray  a  total  want  of  understanding,  or  idiocy,  or  delu- 
sion, they  cannot  properly  be  considered  unsound. 

NESMITH,  J.,  IN  YOUNG  v.  STEVENS 
48  N.  H.  133.— 1868 

The  rules,  definitions  and  limitations,  as  laid  down  by  Judge 
Bell,  in  Dennett  v.  Dennett,  44  N.  H.  531,  are  to  be  regarded  as 
safe  for  our  guidance,  as  applicable  to  the  subject  of  mental 
imbecility  or  insanity,  when  existing  in  either  party  to  execu- 
tory or  executed  contracts.  Every  person  may  be  deemed  of 
imsound  mind,  who  has  lost  his  memory  and  understanding  by 
reason  of  old  age,  sickness,  or  other  accident,  so  as  to  render 
him  incapable  of  transacting  his  business,  and  of  managing  his 
property. 

As  a  commentary  upon  this  comprehensive  general  rule,  we 
may  remark  that  the  common  law  seems  not  to  have  drawn  any 
nice  discriminating  line  by  which  to  determine  how  great  must 
be  the  imbecihty  of  mind  to  render  a  contract  void,  or  how 
much  intellect  must  remain  to  uphold  it.  Jackson  v.  King,  4 
Cow.  216.  When  it  appears  that  a  grantor  had  not  strength  of 
mind  and  reason  sufficient  to  xmderstand  the  nature  and  conse- 
quences of  his  act  in  making  a  deed,  it  may  be  avoided  on  the 
ground  of  insanity.  In  other  words,  a  man,  by  the  bare  execu- 
tion of  a  written  instrument  does  not  make  it  his  deed  if  at  the 
time  he  was  so  weak  in  mind  as  to  be  incapable  of  understand- 
ing it  if  explained  to  him,  or  the  effect  of  the  act  he  is  about  to 
perform.  The  question,  then,  in  cases  where  incapacity  to 
contract  from  defect  of  mind  is  alleged,  is  not  whether  a  person's 
mind  is  impaired,  nor  whether  he  is  afflicted  by  any  particular 
form  of  insanity,  but  whether  the  powers  of  his  mind  have  been 
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SO  far  affected  by  his  disease  as  to  render  him  incapable  of 
transacting  business  Hke  that  in  question.  Weakness  of  under- 
standing is  not  of  itself  any  objection  to  the  validity  of  a 
contract,  if  the  capacity  remains  to  see  things  in  their  true  rela- 
tions, and  to  form  correct  conclusions.  The  doubtful  and 
imcertain  point  at  which  the  disposing  mind  disappears,  and 
where  incapacity  begins,  can  be  ascertained  only  by  an  exam- 
ination of  all  the  circumstances  of  each  particular  case,  to  be 
duly  weighed  and  considered  by  the  court  and  jury;  and  in 
determining  the  question,  the  common  sense  and  good  judg- 
ment of  this  tribunal  must  be  mainly  relied  on. 

'The  familiar  rule  of  evidence  is  adopted  here  that  every  man 
is  presumed  to  be  sane  until  the  contrary  appears,  and  the 
burden  of  proof  is  on  the  party  who  asserts  the  want  of  capac- 
ity.    Pettes  V.  Bingham,  10  N.  H.  514. 

Voidability  of  Contracts  and  Conveyances 

STANLEY,  J.,   IN  HALL  v.  BUTTERFIELD 
59  N.  H.  354.— 1879 

Under  the  ancient  common  law,  lunatics  were  allowed  to 
show  their  lunacy  in  defence  of  their  alleged  contracts  (2  Bl. 
Com.  291);  but  later,  in  the  time  of  Edward  III,  "a  scruple 
began  to  arise  whether  a  man  should  be  permitted  to  blemish 
himself  by  pleading  his  own  insanity.  Under  Henry  VI  this 
way  of  reasoning  .  .  .  was  seriously  adopted  by  the 
judges,  .  .  .  and  from  these  loose  authorities,  which 
Fitzherbert  does  not  scruple  to  reject  as  being  contrary  to 
reason,  the  maxim  that  a  man  shall  not  stultify  himself  hath 
been  handed  down  as  settled  law."  2  Bl.  Com.  291,  292;  Bac. 
Abr.,  Idiots  &  Limatics,  F.  The  reason  assigned  for  this  maxim 
was,  that  a  man  cannot  know  in  his  sanity  what  he  did  when  he 
was  insane  (Stroud  v.  Marshall,  Cro.  Eliz.  398;  Cross  v.  An- 
drews, Cro.  EUz.  622);  or,  as  stated  by  Littleton,  "no  man  of 
full  age  shall  be  received  in  any  plea  by  the  law  to  disable  his 
own  person. "  Co.  Litt.,  B.  3,  247  b.  That  such  a  doctrine  ever 
could  have  been  held  to  be  law  seems  incredible,  for,  to  use  the 
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language  of  Wilmot,  J.,  it  does  seem  to  be  very  unaccountable 
that  a  man  should  be  at  Uberty  to  avoid  his  own  acts  caused 
by  the  duress  of  man,  and  not  those  caused  by  the  duress  of 
Heaven.  Wibn.  Op.  155;  5  Bac.  Abr.  (Bouv.  ed.)  26.  "How  so 
absurd  and  mischievous  a  maxim  could  have  found  its  way  into 
any  system  of  jurisprudence,  professing  to  act  upon  civilized 
beings,  is  a  matter  of  wonder  and  humiliation.  There  have  been 
many  struggles  against  it  by  eminent  lawyers  in  all  ages  of  the 
common  law;  but  it  is,  perhaps,  somewhat  difficult  to  resist 
the  authorities  which  assert  its  estabUshment  in  the  fundamen- 
tals of  the  common  law — a  circumstance  which  may  well  abate 
the  boast,  so  often  and  so  rashly  made,  that  the  common  law  is 
the  perfection  of  human  reason. "  Story  Eq.,  s.  225.  But  this 
doctrine  has  been  exploded  as  manifestly  against  natural  jus- 
tice (2  Kent  Com.  451),  and  it  has  been  finally  considered,  in 
this  and  other  jurisdictions,  that  lunatics  and  persons  non 
compos  mentis  may  show  their  incapacity  as  a  defence  to  their 
contracts.  Indeed,  this  doctrine  seems  now  well  established 
in  this  country.  Lang  v.  Whidden,  2  N.  H.  435;  Burke  v.  Allen, 
29  N.  H.  106;  Mitchell  v.  Kingman,  5  Pick.  431;  Rice  v.  Peet, 
15  Johns.  503;  5  Bac.  Abr.  (Bouv.  ed.)  26;  2  Kent  Com.  451, 
452,  and  notes  and  authorities  passim. 

Again :  it  was  formerly  held  that  the  contracts  of  lunatics  and 
persons  non  compos  mentis  were  absolutely  void  (Thompson  v. 
Leach,  3  Mod.  301;  Gore  v.  Gibson,  13  Mee.  &  W.  623;  Chit. 
Con.  24,  139) ;  but  this  has  been  seriously  questioned,  and  it  is 
now  held  that  they  are  voidable  only  (Wait  v.  Maxwell,  5  Pick. 
217;  Allis  v.  Billings,  6  Met.  415— S.  C,  2  Cush.  19;  Ingraham 
V.  Baldwin,  9  N.  Y.  45;  Met.  Con.  80;  Pars.  N.  &  B.  151;  2  Hill, 
R.  P.  408,  s.  16) ;  and  that  where  a  contract  is  entered  into  in 
good  faith  with  a  lunatic  or  a  person  non  compos  mentis,  and  is 
for  the  benefit  of  such  person,  courts  of  law,  as  well  as  equity, 
will  uphold  it,  McCriUis  v.  Bartlett,  8  N.  H.  569;  Young  v. 
Stevens,  48  N.  H.  133;  Mut.  Life  Ins.  Co.  v.  Hunt,  79  N.  Y.  541 ; 
Hallett  V.  Oakes,  1  Cush.  296;  Molton  v.  Camroux,  2  Welsby . 
H.  &  G.  487— S.  C,  4  Welsby  H.  &  G.  17;  EUiot  v.  Ince,  7  De 
G.  M.  &  G.  475;  Baxter  v.  Eari  of  Portsmouth,  5  Bam.  &  C.  170; 
Niell  V.  Morley,  9  Ves.,  Jr.,  478;  Brown  v.  Jodrell,  3  Car.  &  P. 
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30;  Gore  v.  Gibson,  supra;  1  Pars.  Con.  386;  Benj.  Sales,  s.  29; 
Story  Eq.,  s.  228.  Greenleaf  states  the  doctrine  thus:  Where 
goods  have  been  suppUed  to  a  party  which  were  necessaries,  or 
were  suitable  to  his  or  her  station  or  employment  in  Ufe,  and 
which  were  furnished  under  circumstances  evincing  that  no 
advantage  of  his  or  her  mental  infirmity  was  attempted  to  be 
taken,  and  which  have  been  enjoyed  by  such  party,  then  he  or 
she  is  liable  at  law,  as  well  as  in  equity,  for  the  value  of  the 
goods.    2  Gr.  Ev.,  s.  369;  Kendall  v.  May,  10  Allen,  62. 

From  this  brief  review,  it  is  seen  that  there  has  been  a  change 
in  the  law  relating  to  the  rights  and  habilities  of  lunatics  and 
persons  non  compos  mentis,  frqi^a  absolute  liabihty  upon  all 
contracts  to  no  liabihty  upon  any  contract,  and  from  that  to  a 
habihty  limited  by  the  benefit  received.  This  latter  doctrine 
places  their  rights  and  Uabihties  upon  broader,  more  rational 
and  just  groimds  than  they  have  ever  been  before,  for  it  regards 
the  rights  of  both  parties, — ^treats  both  parties  to  the  contract 
as  equally  under  the  protection  of  the  law, — the  lunatic  and  the 
person  non  compos  mentis,  by  allowing  them  to  rescind  their 
contracts,  accounting  for  the  benefit  received  from  it;  the  other 
party,  by  allowing  him  to  recover  to  the  extent  of  the  benefit 
received  by  the  lunatic.^ 

SEAVER  V.  PHELPS 
11  Pick.  (Mass.)  304.— 1831 

Trover,  to  recover  the  value  of  a  promissory  note,  pledged 
by  the  plaintiff  to  the  defendant.  The  suit  was  brought  on  the 
ground  that  the  plaintiff  was  in  a  state  of  insanity  at  the  time 
when  he  made  the  pledge.  At  the  trial  in  the  Common  Pleas, 
before  Williams,  J.,  the  coxmsel  for  the  defendant  requested  the 
judge  to  instruct  the  jury,  that  although  they  should  believe 
the  plaintiff  was  insane  and  incapable  of  understanding  at  the 
time  of  making  the  contract,  yet  that  if  the  defendant  was  not 
apprised  of  that  fact,  or  had  no  reason,  from  the  conduct  of  the 

^See  note,  14  Columbia  Law  Review,  674;  and  Kane,  "Contracts  of 
insane  persons  in  New  York,"  2  Fordham  Law  Review,  60. 
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plaintiff  or  from  any  other  source,  to  suspect  it,  and  did  not 
overreach  or  impose  upon  the  plaintiff,  or  practice  any  fraud 
or  unfairness,  then  the  contract  was  not  to  be  annulled.  But 
the  judge  held  this  not  to  be  law,  and  instructed  the  jury 
otherwise;  and  the  jury  returned  a  verdict  for  the  plaintiff. 

To  this  opinion  the  defendant  excepted. 

Wilde,  J.  The  general  doctrine  that  the  contracts,  and 
other  acts  in  pais,  of  idiots  and  insane  persons,  are  not  binding 
in  law  or  equity,  is  not  denied.  Being  bereft  of  reason  and 
understanding,  they  are  considered  incapable  of  consenting  to 
a  contract,  or  of  doing  any  other  valid  act.  And,  although 
their  contracts  are  not  generally  absolutely  void,  but  only 
voidable,  the  law  takes  care  effectually  and  fully  to  protect  their 
interests;  and  will  allow  them  to  plead  their  disability  in  avoid- 
ance of  their  conveyances,  purchases  and  contracts,  as  was 
settled  in  Mitchell  et  al.  v,  Kingman,  5  Pick.  431.  And  such  is 
probably  the  law  in  England  at  the  present  day,  although  the 
doctrine  for  a  long  time  prevailed  there,  that  no  one  should  be 
allowed  to  plead  his  own  incapacity  and  to  stultify  himself. 
These  principles  are  not  controverted  by  the  defendant's 
coimsel;  but  they  maintain,  that  if  the  plaintiff  was  of  un- 
sound mind  and  incapable  of  understanding,  at  the  time  he 
pledged  the  note  to  the  defendant,  yet  if  the  defendant  was  not 
apprised  of  that  fact,  or  had  no  reason  to  suspect  it  from  the 
plaintiff's  conduct,  or  from  any  other  source,  and  did  not 
overreach  him,  or  practice  any  fraud  or  unfairness,  then  that 
the  contract  of  bailment  was  valid  and  binding,  and  could  not 
be  avoided  in  the  present  action.  And  they  requested  the 
Court  of  Common  Pleas  so  to  instruct  the  jury.  That  court, 
however,  were  of  opinion  that  the  law  was  otherwise,  and  we 
all  concm-  in  the  same  opinion.  If  it  had  been  only  proved 
that  the  plaintiff  was  a  person  of  weak  understanding,  the 
instructions  requested  would  have  been  appropriate  and 
proper.  For  every  man  after  arriving  at  full  age,  whether  wise 
or  imwise,  if  he  be  compos  mentis,  has  the  capacity  and  power 
of  contracting  and  disposing  of  his  property,  and  his  contracts 
and  conveyances  will  be  vahd  and  binding,  provided  no  undue 
advantage  be  taken  of  his  imbecility. 
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It  is  sometimes  difficult  to  determine  what  constitutes  in- 
sanity, and  to  distinguish  between  that  and  great  weakness  of 
understanding.  The  boundary  between  them  may  be  very 
narrow,  and,  in  fact,  often  is,  although  the  legal  consequences 
and  provisions  attached  to  the  one  and  the  other,  respectively, 
are  widely  different. 

In  the  present  case,  however,  this  point  is  settled  by  the 
verdict,  and  no  question  is  made  respecting  it.  We  are  to 
consider  the  plaintifif  as  in  a  state  of  insanity  at  the  time  he 
pledged  his  note  to  the  defendant;  and  this  being  admitted, 
we  think  it  cannot  avail  him  as  a  legal  defence,  to  show  that 
he  was  ignorant  of  the  fact,  and  practiced  no  imposition.  The 
fairness  of  the  defendant's  conduct  cannot  supply  the  plaintiff's 
want  of  capacity. 

The  defendant's  counsel  rely  principally  on  a  distinction 
between  contracts  executed,  and  those  which  are  executory. 
But  if  this  distinction  were  material,  we  do  not  perceive  how 
it  is  made  to  appear  that  the  contract  of  bailment  is  an  executed 
contract,  for  if  the  note  was  pledged  to  secure  the  performance 
of  an  executory  contract,  and  was  part  of  the  same  transaction, 
it  would  rather  be  considered  an  executory  contract.  But  we 
do  not  consider  the  distinction  at  all  material.  It  is  well 
settled  that  the  conveyances  of  a  non  compos  are  voidable,  and 
may  be  avoided  by  the  writ  dumfuit  non  compos  mentis,  or  by 
entry. 

The  case  of  Bagster  et  al.  v.  The  Earl  of  Portsmouth,  5  Bam. 
&  Cressw.  172,  but  more  fully  reported  in  7  Dowl.  &  Ryl.  614, 
has  been  relied  on  as  countenancing  the  distinction  contended 
for,  and  to  show  its  bearing  on  the  point  in  question;  and  it  is 
true  that  some  of  the  remarks  which  fell  from  the  court  in 
giving  their  opinion,  may  be  thought  to  have  some  bearing  in 
this  respect.  But  the  point  decided,  and  the  grounds  of  the 
decision,  not  only  fail  to  support  the  defence  in  this  action,  but 
may  be  considered  as  an  authority  in  favor  of  the  plaintiff. 
That  was  an  action  of  assumpsit  for  the  use  of  certain  carriages 
hired  by  the  defendant,  he  being  at  the  time  of  unsound  mind, 
and  judgment  was  rendered  for  the  plaintiff,  on  the  groimd 
that  no  imposition  had  been  practiced  on  his  part;  and  par- 
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ticularly  because  the  carriages  furnished  appeared  to  be  suit- 
able to  the  condition  and  degree  of  the  defendant,  considering 
the  contracts  of  a  non  compos  on  the  same  footing  as  those  of  an 
infant;  and  the  court  say,  in  Thompson  v.  Leach,  3  Mod.  310, 
"that  the  grants  of  infants,  and  of  persons  non  compos,  are 
parallel  both  in  law  and  reason."  Now,  no  one  would,  we 
apprehend,  undertake  to  maintain  that  the  plaintiff  would 
have  been  bound,  if  he  had  been  a  minor  when  he  pledged  the 
note.  It  does  not  appear  to  have  been  pledged  for  necessaries; 
and  all  contracts  of  infants  are  either  void  or  voidable,  unless 
made  for  education  or  necessaries  suitable  to  their  degree  and 
condition.  And  even  if  the  note  had  been  pledged  as  security 
for  the  payment  of  necessaries,  it  would  have  been  binding 
if  the  plaintiff  had  been  an  infant.  For  a  pledge  is  in  the  nature 
of  a  penalty,  and  may  be  forfeited,  and  can  be  of  no  advantage 
to  the  infant,  and  therefore  shall  not  bind  him. 

If,  then,  idiots  and  insane  persons  are  liable  on  their  con- 
tracts for  necessaries,  they  are  certainly  entitled  to  as  much 
protection  as  infants.  It  matters  not,  however,  how  this  may 
be,  since  the  contract  in  question  is  not  one  for  necessaries. 

In  the  case  of  Brown  v.  Joddrell,  1  Moody  &  MaUdn,  105, 
Lord  Tenterden  expressed  an  opinion,  that  in  assumpsit  for 
goods  sold  and  deUvered,  and  for  work  and  labor,  it  would  be 
no  defence  that  the  defendant  was  of  unsound  mind,  unless  the 
plaintiff  knew  of,  or  in  any  way  took  advantage  of,  his  incapac- 
ity, to  impose  on  him.  This,  however,  was  an  opinion  expressed 
at  nisi  pritis,  and  whether  the  opinion  was  followed  up  to  the 
final  decision  of  the  cause  or  not,  does  not  appear.  But, 
however  this  may  be,  the  opinion  is  foimded  on  the  old  rule, 
somewhat  qualified,  that  no  one  can  be  allowed  to  plead  his 
own  disabihty  or  incapacity,  in  avoidance  of  his  contracts. 
This  rule  having  been  wholly  exploded  in  this  commonwealth. 
Lord  Tenterden's  opinion  can  have  no  weight  here,  imless 
some  good  reason  could  be  shown  for  overruling  the  case  of 
Mitchell  et  al.  v.  Kingman,  which  we  think  cannot  be  done. 

We  are  aware  that  insanity  is  sometimes  hard  to  detect,  and 
that  persons  dealing  with  the  insane  may  be  subjected  to  loss 
and  difficulty;  but  so  they  may  be  by  dealing  with  minors. 
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The  danger,  however,  cannot  be  great,  and  seems  to  furnish 
no  sufficient  cause  for  modifying  the  rules  of  law  in  relation  to 
insane  people,  if  we  had  any  power  and  authority  so  to  do; 
which  we  have  not. 
Judgment  of  C.  C.  P.  affirmed.  ^ 

THE  IMPERIAL  LOAN  COMPANY,  LIMITED,  v.  STONE 
[1892.]  1  Q.  B.  599.  (Eng.) 

The  action  was  brought  on  a  promissory  note  which  the 
defendant,  who  had  since  the  making  of  the  note,  been  found 
by  inquisition  to  be  a  limatic,  signed  as  surety.  The  statement 
of  defence  alleged  that  the  defendant  when  he  signed  the  note 
was  so  insane  as  to  be  incapable  of  understanding  what  he' 
was  doing,  and  this  allegation  was  repeated  with  the  further 
allegation  added  that  the  insanity  of  the  defendant  was  known 
to  the  plaintiffs. 

The  case  was  tried  before  Denman,  J.,  who  left  to  the  jury 
the  questions  whether  the  defendant,  when  he  signed  the  note, 
was  so  insane  as  not  to  be  capable  of  vmderstanding  what  he 
did,  and  whether  this  incapacity  was  known  to  the  agent  of 
the  plaintiffs  who  was  present  when  the  note  was  signed.  The 
jury  foimd  that  the  defendant  was  insane  when  he  signed  the 
note;  but  they  could  not  agree  upon  the  question  as  to  the 
knowledge  of  plaintiff's  agent.  The  learned  judge  entered  a 
verdict  for  the  defendant.  The  plaintiffs  applied  for  judgment 
or  for  a  new  trial. 

Lord  Esher,  M.  R.  In  this  case  judgment  has  been  en- 
tered for  the  defendant  on  the  findings  of  the  jury,  although 
the  jury  have  not  agreed  on  one  of  the  questions  left  to  them. 

1  "Whatever  may  be  the  rulings  by  the  courts  of  other  jurisdictions 
upon  the  question,  this  court  is  fully  committed  to  the  doctrine  that  the 
contract  of  an  insane  person  is  absolutely  void.  Dougherty  v.  Powe,  127 
Ala.  577,  and  the  authorities  there  cited;  ...  If  then  the  contract 
of  an  insane  person  is  void,  it  would  seem  to  logically  follow  that  a  party 
contracting  with  him  could  not  take  any  benefit  under  such  contract, — 
would  get  no  title  to  property  obtained  from  such  an  one."  Walkers.  Winn, 
142  Ala.  560. 
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If  we  are  of  opinion  that  the  entry  of  judgment  is  wrong,  no 
other  course  is  open  to  us  but  to  direct  a  new  trial. 

The  action  is  on  a  promissory  note  signed  by  the  defendant 
as  surety,  and  his  answer  is  that  he  was  so  insane  at  the  time 
he  signed  the  note  that  he  was  not  capable  of  understanding 
the  transaction,  and  the  jury  have  found  that  this  was  so.  The 
defence  added  another  matter,  namely,  that  the  plaintiffs 
knew  of  the  defendant's  state,  and  on  that  point  the  jury  have 
been  unable  to  agree.  This  raises  the  questions  whether  that 
allegation  is  a  necessary  part  of  the  plea,  and  if  so,  on  whom 
the  burden  of  proving  it  lies. 

I  shall  not  try  to  go  through  the  cases  bearing  on  the  sub- 
ject; but  what  I  am  about  to  state  appears  to  me  to  be  the  re- 
sult of  all  the  cases.  When  a  person  enters  into  a  contract, 
and  afterwards  alleges  that  he  was  so  insane  at  the  time  that 
he  did  not  know  what  he  was  doing,  and  proves  the  allegation, 
the  contract  is  as  binding  on  him  in  every  respect,  whether  it 
is  executory  or  executed,  as  if  he  had  been  sane  when  he  made 
it,  unless  he  can  prove  further  that  the  person  with  whom  he 
contracted  knew  him  to  be  so  insane  as  not  to  be  capable  of 
understanding  what  he  was  about. 

It  can  hardly  be  doubted  that  for  a  long  series  of  years,  if 
insanity  was  set  up  in  answer  to  an  action  for  breach  of  con- 
tract, it  must  have  been  pleaded,  and  the  plea  was  not  good 
unless  it  went  on  to  allege  knowledge  on  the  part  of  the  plain- 
tiff. The  fact  of  such  a  plea  being  required,  and  having  to  go 
to  that  extent,  shows  that  the  law  as  I  have  stated  it  was  gen- 
erally accepted.  The  burden  of  proof,  in  such  a  case,  must  lie 
on  the  defendant;  the  jury  have  disagreed  on  a  material  ques- 
tion in  the  cause,  and  as  there  is  no  finding  on  that  question, 
the  case  must  go  back  for  a  new  trial.  ^ 

'  Concurring  opinions  by  Fry,  L.  J.,  and  Lopes,  L.  J. 
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HELENS.  MERRITT  AND  GRACE  L.  MERRITT  v.  JOHN  MERRITT, 
AS  EXECUTOR  OF  AND  TRUSTEE  UNDER  THE  WILL  OF 
HANNAH  B.  MERRITT,  DECEASED,  IMPLEADED  WITH 
OTHERS 

43  N.  Y.  Appellate  Div.  68.— 1899 

This  action  was  brought  to  foreclose  a  mortgage  executed  in 
the  name  of  Hannah  B.  Merritt,  now  deceased,  by  George 
Merritt,  her  attorney  in  fact.  The  mortgagee,  John  Post, 
assigned  the  bond  and  mortgage  to  the  plaintiffs.  The  defence 
was  that  at  the  time  of  the  execution  of  the  mortgage  Hannah 
B.  Merritt  was  non  compos  mentis  and  that  she  received  no 
consideration  therefor. 

Barrett,  J.  What  we  held,  when  this  case  was  before  us 
upon  the  former  appeal,  was,  as  correctly  stated  in  the  head- 
note,  that  "the  authority  of  an  agent  acting  under  a  power  of 
attorney  ceases  or  is  suspended  by  the  insanity  of  his  principal; 
and  where  the  fact  of  such  insanity  is  known,  both  to  the 
agent  and  to  the  party  dealing  with  him,  the  contract  entered 
into  by  the  agent  on  behalf  of  his  principal  is  not  binding  upon 
the  latter."  This  precise  proposition  was  all  that  the  excep- 
tions contained  in  the  record  then  called  upon  us  to  decide.  A 
different  question  is  presented  upon  this  appeal.  Upon  the 
second  trial,  now  under  review,  the  plaintiffs  rested,  as  they 
did  before,  upon  proof  of  the  power  of  attorney  from  Mrs. 
Hannah  B.  Merritt  to  her  son,  George  Merritt,  of  the  bond 
and  mortgage  executed  by  the  latter  as  such  attorney  to 
William  Post,  and  of  the  assignment  of  the  bond  and  mortgage 
by  Post  to  the  plaintiffs.  It  is  not  disputed  that  upon  this 
proof  the  plaintiffs  were  prima  facie  entitled  to  a  judgment  of 
foreclosure  and  sale  as  prayed  for.  The  defendant  John  Mer- 
ritt, as  executor  and  trustee  xmder  Mrs.  Merritt's  will,  then 
proceeded  with  his  defence.  He  gave  evidence  tending  to  show 
that,  at  the  time  when  the  bond  and  mortgage  were  executed, 
Mrs.  Merritt  was  non  compos  mentis.  Before  he  had  completed 
his  proofs  on  this  head,  the  learned  trial  justice  asked  his  coun- 
sel whether  he  intended  to  offer  evidence  showing  knowledge 
on  Mr.  Post's  part  of  Mrs.  Merritt's  insanity  at  the  time  he 
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took  the  bond  and  mortgage.  The  counsel's  reply  was  in  the 
negative.  Thereupon  the  court  held  that  Mrs.  Memtt's  in- 
sanity, standing  alone,  was  no  defence  to  the  action,  and  that 
the  defendant  was  bound  to  prove  the  additional  fact  that 
Post  knew  of  her  insanity,  or  had  reason  to  believe  that  she 
was  insane,  when  he  took  the  bond  and  mortgage.  Acting  upon 
this  view,  the  learned  justice  declined  to  pass  upon  the  ques- 
tion of  Mrs.  Merritt's  sanity,  and  at  once  gave  judgment  for 
the  plaintiffs.  In  his  decision  he  frankly  and  fairly  states  that 
"the  defendant  did  not  complete  his  proof  as  to  the  mental 
condition  of  Hannah  B.  Merritt,  and  I  make  no  decision  as  to 
what  her  mental  condition  was  at  the  time  of  the  execution  of 
the  bond  and  mortgage  in  suit." 

We  think  that,  under  the  authorities  in  this  state,  this  was 
an  inaccurate  view  of  the  burden  of  proof.  It  was  seemingly 
in  accordance  with  the  rule  in  England  (Campbell  v.  Hooper, 
3  Smale  &  G.  153),  where  Vice-Chancellor  Stuart,  in  a  similar 
case,  said  that,  you  must  show  that  the  contracting  party, 
claiming  under  the  contract  (there,  as  here,  a  mortgage), 
knew  of  the  lunacy  of  the  other  party  and  took  advantage  of 
it,  before  you  can  deprive  him  of  the  right  to  recover  under 
the  contract  at  law,  and  it  would  be  very  strange  if  a  coiu-t  of 
equity  in  dealing  with  contracts  were  to  proceed  upon  a  differ- 
ent principle.  So,  in  Imperial  Loan  Co.  v.  Stone,  61  L.  J.  (Q. 
B.)  449,  it  was  held  that  the  burden  of  proving  both  the  in- 
sanity and  the  knowledge  of  it  by  the  other  contracting  party 
lies  upon  the  party  seeking  to  avoid  the  contract. 

In  this  state,  however,  the  rule  is  the  other  way.  Whatever 
question  there  may  be  as  to  deeds,  ^  it  is  well  settled  that  a 
mortgage  executed  by  a  limatic  is  voidable  only.  (Ingraham 
V.  Baldwin,  9  N.  Y.  45.)  Being  voidable  at  the  election  of  the 
limatic's  personal  representatives,  the  latter  may  in  the  first 
instance  rest  upon  proof  of  the  lunacy,  and  it  thereupon  be- 
comes incimabent  upon  the  mortgagee  or  his  assignees  "to 

1  That  a  deed  is  voidable  and  not  void,  see  Blinn  v.  Schwarz,  177  N.  Y. 
252;  and  may  be  avoided  at  law  as  well  as  in  equity,  Smith  v.  Ryan,  191  N. 
Y.  452.  On  insane  persons'  conveyances,  see  note,  15  Columbia  Law  Review, 
61;  9  Michigan  Law  Review,  728. 
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show  the  facts  necessary  in  equity  to  sustain"  the  instrument. 
Goodyear  v.  Adams,  24  N.  Y.  St.  Repr.  31;  aff'd,  119  N.  Y.  650; 
Riggs  V.  American  Tract  Society,  84  Id.  330;  Hicks  v.  Marshall, 
8  Hun,  327;  Johnston  v.  Stone,  35  Id.  380,  383.  Our  rule  seems 
to  be  the  more  reasonable  one.  It  is  quite  enough  to  put  upon 
the  lunatic's  representatives  the  burden  of  proving  the  lunacy. 
That  burden  is  by  no  means  Ught.  They  must  show  that  their 
testator,  when  he  executed  the  instrument,  was  "so  deprived 
of  his  mental  faculties  as  to  be  wholly,  absolutely  and  com- 
pletely unable  to  understand  or  comprehend  the  nature  of  the 
transaction."  Aldrich  v.  Bailey,  132  N.  Y.  87,  88.  When 
they  have  proved  this,  the  party  claiming  under  the  instru- 
ment may  well  be  called  upon  to  show  his  good  faith  and  ig- 
norance of  the  insanity.  If  the  mortgagor  was  insane  when 
he  signed  the  mortgage,  the  mortgagee's  rights  under  the  in- 
strument are  not  prima  fade  sustainable.  Equity,  however, 
will  sustain  them  and  enforce  the  contract  in  a  proper  case; 
but  the  least  that  can  then  be  required  of  the  mortgagee  is 
that  he  point  out  and  establish  the  grounds  upon  which  equity 
should  lend  him  its  aid.  What  are  sufficient  grounds  for  the 
enforcement  of  such  contracts  in  equity  has  been  repeatedly 
pointed  out  in  the  cases.  Mutual  Life  Ins.  Co.  v.  Himt,  79 
N.  Y.  541 ;  Hicks  v.  Marshall,  supra;  Riggs  v.  American  Tract 
Society,  supra;  Jonnston  v.  Stone,  supra. 

The  case  first  cited  is  almost  directly  in  point.  There,  as 
here,  the  action  was  for  the  foreclosure  of  a  mortgage  executed 
by  the  alleged  limatic.  It  was  defended  by  the  committee  of 
the  lunatic.  The  Special  Term  found  as  a  fact  that  the  alleged 
lunatic  was  of  sound  mind  at  the  time  when  she  executed  the 
bond  and  mortgage.  The  General  Term  (Mutual  Life  Ins.  Co. 
V.  Hunt,  14  Hun,  169),  "conceding  without  now  deciding" 
that  the  finding  was  erroneous,  held  that  the  judgment  of 
foreclosure  should  be  sustained  upon  the  groimd  that,  inas- 
much as  the  bond  and  mortgage  were  given  for  a  full,  valuable 
consideration,  without  knowledge  on  the  mortgagee's  part  of  the 
insanity,  every  principle  of  justice  required  that  it  should  be 
sustained.  "It  would,"  said  the  court,  "be  derogatory  to  the 
law,  if,  after  obtaining  the  money  from  the  plaintiff  and  using 
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it  for  her  own  benefit,  she  should  now  be  allowed  to  defeat  the 
securities  which  she  gave  for  the  repayment."  This  doctrine 
was  sustained  by  the  Court  of  Appeals  "both  upon  principle 
and  authority;"  and  Judge  Danforth  there  quoted  with  ap- 
proval the  following  language  of  the  chancellor  in  Elliott  v. 
Ince,  7  De  G.,  M.  &  G.  (56  Eng.  Ch.)  487:  "The  principle  of 
that  case  (Molton  v.  Camroux,  2  Exch.  [Welsby,  H.  &  G.  487]; 
aff'd  in  error,  4  Id.  17)  was  very  sound,  viz.,  that  an  executed 
contract,  when  parties  have  been  dealing  fairly,  and  in  ignor- 
ance of  the  lunacy,  shall  not  afterwards  be  set  aside,  and  a 
contrary  doctrine  would  render  all  ordinary  dealings  between 
man  and  man  unsafe."  (See,  also,  the  many  cases  to  the  same 
effect  in  this  and  other  states  cited  by  Judge  Danforth.) 

The  same  rule  was  referred  to  with  approval  in  Riggs  v. 
American  Tract  Society  {supra),  where  Judge  Danforth,  again 
writing  for  the  Court  of  Appeals,  observed:  "It  is  said,  how- 
ever, and  I  think  justly,  by  the  learned  counsel  for  the  defend- 
ant, that  when  made  in  good  faith,  for  the  benefit  of  the  luna- 
tic, without  notice  of  incapacity,  and  so  far  performed  that  if 
rescinded  the  party  executing  caimot  be  placed  in  statu  quo, 
the  contract  shall  stand." 

So  in  Carter  v.  Beckwith,  128  N.  Y.  321,  Andrews,  J.,  said: 
"The  courts  do  enforce  in  some  cases,  on  equitable  grounds, 
the  acts  and  contracts  of  limatics  made  before  the  lunacy  has 
been  formally  established,  whwe  the  other  party  has  acted  in 
good  faith,  without  notice."  (Citing  in  support  of  the  proposi- 
tion the  Mutual  Life  Case,  79  N.  Y.  541.) 

The  rule  laid  down  in  these  cases  is  not  affected  by  the  in- 
cident that  the  alleged  lunatic  in  the  case  at  bar  acted  through 
an  agent.  The  equities  between  the  original  parties  must  still 
determine  the  question  of  enforcement.  In  his  opinion  upon 
the  former  appeal,  Justice,  Rumsey  thus  summed -up  the  rule 
on  that  head:  "It  must  be  held  that  when  one  undertakes  to 
deal  with  an  agent  having  a  written  power  of  attorney,  he, 
equally  with  an  agent,  knowing  of  the  insanity  of  the  principal, 
that  the  transaction  thus  made  has  no  more  weight  than  if  the 
transaction  had  been  directly  with  the  insane  principal  him- 
self."  "We  may  add  that  it  has  no  less  weight. 
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In  the  case  from  which  Justice  Rumsey  so  copiously  quotes 
(Davis  V.  Lane,  10  N.  H.  156)  Chief  Justice  Parker  also  said 
that  "The  act  of  the  agent  in  the  execution  of  the  power,  how- 
ever, may  not  in  aU  cases  be  avoided  on  account  of  the  in- 
capacity. If  the  principal  has  enabled  the  agent  to  hold  him- 
self out  as  having  authority,  by  a  written  letter  of  attorney, 
or  by  a  previous  ernployment,  and  the  incapacity  of  the  prin- 
cipal is  not  known  to  those  who  deal  with  the  agent,  within 
the  scope  of  the  authority  he  appears  to  possess,  the  transaction 
may  be  held  valid,  and  binding  upon  the  principal.  Such  case 
forms  an  exception  to  the  rule,  and  the  principal  and 'those 
claiming  under  him  may  be  precluded  from  setting  up  his  in- 
sanity as  a  revocation,  because  he  had  given  the  agent  power 
to  hold  himself  out  as  having  authority,  and  because  the  other 
party  had  acted  upon  the  faith  of  it,  and  in  ignorance  of  any 
termination  of  it." 

The  same  limitation  upon  the  rule  of  revocation  or  suspen- 
sion resulting  from  the  insanity  of  the  principal  was  laid  down 
in  Matthiessen  &  W.  Refining  Co.  v.  McMahon's  Adm'r,  38 
N.  J.  L.  536;  Hill  v.  Day,  34  N.  J.  Eq.  150,  and  Drew  v.  Nuhn, 
L.  R.  (4  Q.  B.  Div.),  661.  In  Hill  v.  Day  it  was  held  that, 
"Where  a  principal  becomes  insane  after  appointing  an  agent, 
the  principal's  insanity  operates,  per  se,  as  a  revocation  or 
suspension  of  the  agent's  authority,  except  .  .  .  where  a 
consideration  of  value  is  given  by  a  third  party,  trusting  to  an 
apparent  authority  and  in  ignorance  of  the  principal's  inciapac- 
ity." 

In  Drew  v.  Nunn  the  defendant's  wife  had  authority  to 
pledge  his  credit  for  goods.  It  was  held  that  goods  furnished 
to  her,  while  he  was  insane,  by  a  tradesman  acting  in  ignor- 
ance of  the  insanity,  might  be  recovered  for.  Lord  Justice 
Brett  stated  the  ground  of  the  decision  as  follows:  "The  prin-  , 
cipal  is  bound,  although  he  retracts  the  agent's  authority,  if  he 
has  not  given  notice  and  the  latter  wrongfully  enters  into  a  con- 
tract on  his  behalf.  The  defendant  became  insane  and  was 
unable  to  withdraw  the  authority  which  he  had  conferred  upon 
his  wife;  he  may  be  an  innocent  sufferer  by  her  conduct,  but 
the  plaintiff,  who  dealt  with  her  bona  fide,  is  also  innocent;  and 
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vdiere  one  of  two  persons,  both  innocent,  must  suffer  by  the 
wrongful  act  of  a  third  person,  that  person  making  the  repre- 
sentation which,  as  between  the  two,  was  the  original  cause  of 
the  mischief,  must  be  the  sufferer  and  must  bear  the  loss." 

If  the  contract  was  thus  enforceable  in  a  case  where  the  agent 
obtained  goods  from  the  tradesman  for  her  own  benefit  upon 
the  faith  of  per  apparent  authority,  a  fortiori  is  it  enforceable 
where  the  contract  is  made  directly^  for  the  benefit  of  the  lunatic 
to  relieve  his  property  from  a  lien  thereon  or  to  swell  his 
estate. 

We  have  thus  gone  over  the  various  features  of  this  case  more 
fully,  perhaps,  than  was  essential  to  the  decision  of  the  present 
appeal.  We  have  done  this  to  correct  any  possible  misappre- 
hension upon  another  trial  of  the  scope  of  our  previous  decision. 
Upon  the  first  trial  all  the  defendant's  evidence  in  support 
of  his  defence  was  excluded.  That  evidence  apparently  em- 
braced notice  of  the  insanity  as  well  as  of  the  insanity  itself. 
The  precise  question,  therefore,  was  whether  the  insanity, 
plus  the  notice,  constituted  a  defence.  We  held  that  it  did. 
We  were  not  called  upon  to  decide  whether  the  insanity,  minus 
the  notice,  constituted,  'prima  fade,  a  defence.  The  defendant 
clearly  had  a  right  to  prove  notice  of  the  insanity,  but  we  did 
not  hold  that  he  was  bound  to  do  so.  If  his  testimony  suffi- 
ciently estabUshed  Mrs.  Merritt's  insanity  within  the  definition 
formulated  in  Aldrich  v.  Bailey  (supra),  he  was,  in  our  judg- 
ment, then  and  now  entitled  to  rest;  and,  if  his  testimony  on 
that  head  was  not  balanced  by  testimony  subsequently  ad- 
duced by  the  plaintiffs,  he  was  entitled  to  a  finding  to  that 
effect.  If,  upon  all  the  testimony  adduced  by  both  sides,  the 
court  had  found  itself  unable  to  make  such  a  finding,  all  other 
groimds  of  equity  would  have  disaj)peared,  and  the  plaintiffs 
would  have  been  entitled  to  judgment.  If,  however,  the  court 
had  found  the  fact  of  insanity,  then  the  equitable  considera- 
tions to  which  we  have  referred  would  have  supervened  and 
have  become  entitled  to  consideration.. 

The  plaintiffs  did  not  prove — indeed  were  not  called  upon  to 
prove — ^the  facts  upon  which  such  considerations  would  have 
become  naaterial,  for  the  reason  that  the  court,  as  we  have  seen, 
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gave  them  judgment  precipitately  upon  an  erroneous  view  of 
the  burden  of  proof. 

It  is  said  that  there  is  evidence  that  the  plaintiffs,  as  Mr. 
Post's  assignees,  had  notice  of  Mrs.  Merritt's  insanity.  But 
the  real  question  on  that  head  relates  to  the  transaction  with 
Mr.  Post.  If  he  was  entitled,  owing  to  the  absence  of  notice, 
and  the  advance  of  the  full  sum  of  $25,000,  which,  as  is  said, 
went  to  pay  off  an  existing  mortgage  upon  Mrs.  Merritt's 
property,  to  enforce  the  security,  his  assignment  to  the  plain- 
tiffs carried  the  same  right. 

Our  conclusion  is  that  the  defendant  should  have  been  per- 
mitted to  complete  his  proof  of  insanity,  with  the  right  on  the 
plaintiff's  part  thereupon  to  put  in  counterproofs  of  sanity, 
and  also  to  prove  any  facts  which  would  have  entitled  Mr.  Post 
equitably  to  enforce  the  mortgage  notwithstanding  Mrs.  Mer- 
ritt's insanity. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  MgLaugB- 
LiN,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to 
abide  event.  ^ 

1  Restobation  of  Consideration.  Coburn  v.  Raymond,  76  Conn.  484: 
"The  contracts  and  conveyances  of  persons  non  Compos  mentis,  when  not 
'  under  guardianship,  are  voidable,  and  not  void.  Wait  v.  Maxwell,  5  Pick. 
217, 16  Am.  Dec.  391;  Eaton  v.  Eaton,  37  N.  J.  Law,  108,  18  Am.  Rep.  716; 
Ingraham  v.  Baldwin,  9  N.  Y.  45;  Hovey  v.  Hobson,  53  Me.  451,  89  Am. 
Dec.  705;  Scanlan  v.  Cobb,  85  111.  296;  Freed  v.  Brown,  55  Ind.  310. 

"  The  authorities  differ  as  to  the  conditions  under  which,  as  between  the 
parties,  executed  contracts  or  conveyances  voidable  for  the  cause  stated  may 
be  avoided  in  equity.  There  are  cases  which  hold  that  restitution  of  the 
consideration  received  is  not  one  of  the  conditions.  Gibson  v.  Soper,  6  Gray, 
279,  66  Am.  Dec.  414;  Hovey  v.  Hobson,  53  Me.  451,  89  Am.  Dec.  705; 
Nichol  V.  Thomas,  53  Ind.  42;  Crawford  v.  Scovell,  94  Pa.  48, 39  Am.  Rep.  766. 
Much  the  greater  number  of  cases,  however,  hold  a  contrary  doctrine,  and 
support  the  proposition  that  a  deed  cannot  be  set  aside  on  the  ground  of  the 
grantor's  incompetency  where  the  grantee  acted  in  ignorance  of  the  incom- 
petency, and  fairly  and  in  good  faith,  unless  the  consideration  received  be 
tefunded,  or  the  grantee  restored  to  his  original  position,  and  injustice  thus 
avoided.    Eaton  v.  Eaton,  37  N.  J.  Law,  108,  18  Am.  Rep.  716;  Lincoln >. 
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DILLON,  C.  J.,   IN   ALLEN  v.  BERRYHILL 
27  la.  534.-1869 

The  peculiarity  of  the  case  now  under  consideration  con- 
sists in  the  fact  that  the  representative  of  the  party  alleged  to 
be  insane,  and  with  whom  the  contract  was  made,  is  the  party 
seeking  to  have  it  enforced.  It  is  the  sane  pai'ty  to  the  con- 
tract that  makes  defence,  and  the  defence  is  that-  the  other 
party  to  the  contract  was  totally  insane  at  the  time  it  was 
entered  into.     .     .    . 

There  are  obvious  reasons,  founded  on  the  justice  and  pro- 
priety of  protecting  those  whom  the  visitations  of  providence 
have  incapacitated  from  protecting  themselves,  against  con- 
tracts which  are  discovered  to  be  prejudicial  to  their  interests. 
Their  incapacity  to  contract  is  a  shield  which  the  law  places 
in  their  own  hands  to  protect  them,  not  a  sword  in  the  hands 
of  others  with  which  to  cut  down  their  rights.  If  a  person  who 
is  of  unsound  mind,  or  who  is  afterwards  shown  to  have  been 
of  unsound  mind,  shall  chance  to  make  a  contract  which  is 
really  advantageous  to  him,  can  a  satisfactory  reason  be  given 
why  he  should  not  have  the  right  to  enforce  it?  No  such  reason 
occurs  to  us. 

The  reason  advanced  by  the  appellant  is,  that  in  law  two 
minds  must  concur  to  make  a  contract;  that  where  one  of  the 
parties  is  insane,  there  are  not  two  minds  capable  of  contract- 
ing; hence  there  is  and  can  be  no  contract;  and,  therefore,  no 
liabiUty  by  either  party  to  the  other  thereon.     It  cannot  be 

Buckmaster,  32  Vt.  652;  Scanlan  v.  Cobb,  85  III.  296;  Rusk  v.  Fenton,  14 
Bush,  490,  29  Am.  Rep.  413;.  Young  v.  Stevens,  48  N.  H.  133,  2  Am.  Rep. 
202,  97  Am.  Dec.  592;  Boyer  v.  Berryman,  123  Ind.  451,  24  N.  E.  249;  Ash- 
craft  V.  De  Armond,  44  Iowa,  229;  Gribben  v.  Maxwell,  34  Kan.  8,  7  Pac. 
584,  55  Am.  Rep.  233;  More  v.  Calkins,  85  Gal.  177,  24  Pac.  729;  Riggan  v. 
Green,  80  N.  C.  236,  30  Am.  Rep.  77;  Pearson  v.  Cox,  71  Tex.  246,  9  S.  W. 
124,  10  Am.  St.  Rep.  740.  The  English  cases  give  their  unqualified  support 
to  the  rule  last  stated.  Shelby  v.  Jackson,  6  Beavan,  192, 200;  Neill  v.  Morley, 
9  Ves.  Jr.  478;  Molton  v.  Camroux,  2  Exch.  487;  Campbell  v.  Hooper,  3 
Sm.  &  Giff.  153.  See  also  2  Pomeroy's  Equity  Jurisp.,  §  946;  1  Story's  Equity 
Jurisp.,  §§  227,  228;  1  Devlin  on  Deeds,  §  76." 


VOIDABILITY   OF   CONTRACTS   AND    CONVEYANCES  645 

denied  that  there  is  to  the  legal  mind,  prone  to  draw  and  often 
delighting  to  indulge  in  refined  and  acute  distinctions,  much 
that  is  plausible  in  the  ground  here  assumed.  But,  after  all, 
is  that  ground  really  tenable?  As  appUed  to  this  case,  the  de- 
fendant says  to  the  plaintiff:  "You  cannot  recover  because 
you  have  no  contract."  The  plaintiff  replies,  "But  I  have  a 
contract;  here  it  is;  it  consists  in  your  own  notes."  Now  what 
does  the  defendant  rejoin:  "I  admit  you  have  my  notes,  but, 
though  signed  by  me,  they  are  not,  in  legal  contemplation,  my 
act,  because  you  have  no  power  to  agree  to  take  them."  Is 
this  rejoinder  not  subtle  rather  than  substantial?  In  fact,  the 
plaintiff  has  the  promise  or  contract  of  the  defendant,  and,  if 
fairly  obtained,  it  ought  to  be  no  defence  to  a  sane  defendant 
thkt  the  plaintiff's  mind  was  not  sound  at  the  time  the  con- 
tract was  made. 

The  objection  relied  on  by  the  defendant  is  one  of  the  many 
difficulties  which  have  arisen  out  of  the  use  of  the  words  "void" 
and  "voidable,"  and  the  uncertain  extent  of  meaning  attached 
to  them.  The  conclusion  which  we  reach  derives  a  very  strong 
support  in  the  analogies  of  the  law.  Thus,  if  an  infant  make  a 
contract  with  one  of  full  age,  it  may,  as  is  well  known,  be  en- 
forced by  the  infant  against  the  adult,  but  not  by  the  adult 
against  the  infant,  if  the  latter  pleads  (and  the  plea  is  purely 
personal)  his  disability. 

So,  also,  the  same  doctrine  applies  to  the  disability  of  cover- 
ture. And  this  court  has  decided,  that,  while,  as  a  general 
rule,  it  is  true  that  the  discharge  of  a  principal  releases  a  surety, 
yet  it  holds  that  "where  a  person  sui  juris  becomes  surety  for  a 
married  woman,  a  minor,  or  other  person  incapable  of  con- 
tracting," the  surety  is  boimd,  notwithstanding  a  successful 
plea  of  disability  on  the  part  of  the  principal.  Jones  v.  Crosth- 
waite,  17  Iowa,  393,  396,  and  cases  cited.  Another  illustration: 
Delivery  is  essential  to  a  deed,  and  acceptance  essential  to 
delivery,  and  there  can  be  no  acceptance  without  mental  as- 
sent. This  is  a  general  rule  of  law,  and  yet  a  deed  made  to  an 
infant  or  to  a  lunatic,  although  there  be  no  mental  capacity 
capable  of  imderstanding  the  nature  of  the  instrument,  is 
valid.    The  law  supplies  or  presumes  the  requisite  assent  to  an 
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act  beneficial  to  the  party;  or  it  dispenses  with  it.  So  here. 
Where  a  person  of  unsound  mind  makes  a  contract  which  is 
beneficial  to  him,  the  law  supplies  or  presumes  the  existence 
of  the  requisite  capacity,  or,  for  his  protection,  estops  the  other 
party  to  set  up  and  sustain  this  objection.  The  subject  might 
be  further  elaborated,  but  it  is  scarcely  needful  to  do  so. 

Valid  Contracts:  Necessaries 

WALDRON  V.  DAVIS,  ADM'X 
70  N.  J.  L.  788.— 1904 

Vredbnburgh,  J.  Under  the  findings  of  fact  and  of  law  of 
the  trial  judge  in  this  cause,  a  jury  having  been  waived,  final 
judgment  was  awarded  the  plaintiff  below  for  the  balance  of 
principal  money,  with  interest,  as  claimed  by  the  plaintiff  and 
specified  in  the  biU  of  particulars.  The  declaration  was  in 
contract,  upon  the  common  counts,  and  the  account  as  claimed 
was  thus  particularized,  viz.:  "(1)  To  board  and  care  of  said 
Ehza  Van  Norden,  deceased,  from  October  1,  1893,  to  October 
1,  1898,  260  weeks,  at  $4.25  per  week,  $1,105.  (2)  To  board 
and  care  of  Ehza  Van  Norden,  deceased,  from  October  1, 
1898,  to  date  of  her  death,  March  13,  1902,  179  weeks  and  2 
days,  at  $5  per  week,  $896.43;  total,  $2,001.43."  Against 
these  charges  were  credits  given  for  payments  made  on  ac- 
coimt  of  $1,426.75.  The  only  plea  filed  was  the  general  issue 
in  assumpsit.  The  plaintiff's  evidence  at  the  trial  (and  there 
was  none  other  offered)  exhibited  an  express  contract,  made  in 
October,  1893,  between  the  original  parties,  imder  which  the 
board  and  lodging  of  the  deceased  were  agreed  upon  at  a 
fixed  price.  The  evidence  showed  that  the  deceased  boarded 
with  the  plaintiff  from  October,  1893,  until  the  summer  of 
1898,  making  monthly  payments  on  accoimt  of  her  board  under 
the  contract  proved,  and  then  visited  her  sister  until  October, 
1898,  when  she  returned  to  the  plaintiff's  house.  Upon  her 
return  a  great  change  both  in  her  body  and  mind  was  apparent. 
The  evidence  clearly  shows,  and  the  trial  judge  found,  that  the 
deceased  had  become  non  compos  mentis.    While  no  inquisi- 
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tion  was  had,  nor  office  found,  it  is  clear  from  the  evidence, 
and  must  be  conceded,  that  after  October  1,  1898,  at  least, 
the  deceased  became  insane.  To  this  mental  disorder  the 
physical  affliction  of  cancer  was  added;  and  her  condition, 
both  mentally  and  physically,  necessitated  constant  and  ex- 
acting care  and  services  toward  her  on  the  part  of  the  plain- 
tiff. A  short  extract  from  the  very  full  testimony  on  this 
subject  will  show  that  the  services  rendered  and  the  care  given 
to  the  deceased  by  the  plaihtifif,  both  before  and  after  October 
1,  1898,  belonged  to  a  class  which  in  law  are  properly  denomi- 
nated "necessaries."  A  witness  in  the  plaintiff's  household 
testified  that  "she  [the  deceased]  couldn't  be  left  alone.  We 
didn't  leave  her  alone  for  a  number  of  years — ^for  five  year^ 
and  never  left  her  alone  night  and  day.  .  .  .  Then  gra^dl 
ally  she  became  worse,  and  soiled  the  rooms,  the  caipets  iij 
four  rooms,  and  the  hall,  besides  her  own  room — spoiled  thern, 
ruined  them — and  destroyed  some  of  the  furmtiu:e.  .  .  . 
She  became  violent,  and  couldn't  care  for  herself — had  to  be 
attended  to,  dressed,  and  so  forth,  washed  and  cg,red  for^ 
and  she  became  very  noisy  and  troublesome  at  the  table  and 
in  the  house,  so  that  no  other  boarders  could  be  had,  because 
of  her  constant  noises  and  disturbance.  ...  In  caxing 
for  her,  if  she  was  soiled,  and  we  wished  to  remove  her  clothing, 
it  would  often  take  two  to  handle  her,  because  she  would 
kick  so.  She  would  fight  and  scratch  arid  pull  hair.  .  .  , 
One  had  to  hold  her  feet  while  the  other  would  get  her  clothes 
off." 

The  counsel  of  the  plaintiff  in  error  did  not  contend  upon 
the  motion  for  a  nonsuit  in  the  court  below,  nor  does  he  in  this 
coiu"t  insist,  that  the  deceased  after  October  1,  1898,  was  sane, 
nor  that  the  extra  services  performed  were  not  necessary  to 
be  done  for  her  health  and  comfort;  but  the  insistment  is  that 
no  recovery  for  any  sum  in  excess  of  that  agreed  upon  can  be 
had  on  an  impUed  contract  to  pay  for  the  reasonable  worth  of 
such  additional  services,  because  the  express  contract  proved 
excludes  an  implied  contract,  or,  to  use  the  words  of  the  bri^, 
"an  express  contract  was  in  existence,  covering  the  entire 
subject-matter  of  the  suit."    But  this  contention  ignores  the 
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important  change  in  the  contractual  relations  of  the  parties 
which  the  intervention  of  the  insanity  of  one  of  the  contracting 
parties  accomplished.  After  that  occurred,  the  express  mutual 
agre'eihent  no  longer  continued  in  force.  The  authorities  are 
all  in  such  accord  upon  this  head  that  citation  is  uncalled  for. 
After  that  event  deprived  the  parties  not  only  of  their  power 
to"  keep  in  force  the  prior  mutual  agreement,  but  also  of  their 
legal  abihty  to  enter  into  any  new  one,  the  law  implied  a  lia- 
biUty  on  the  part  of  the  lunatic,  which  became  binding  after 
her  death  also  upon  her  estate,  to  pay,  upon  quantum  meruit, 
what  such  necessaries  were  reasonably  worth.  This  principle, 
also,  is  so  well  sustained  by  authority  of  both  text-books  and 
reported  cases  that  I  shall  only  cite  a  few  of  the  most  pointed, 
viz/:  Van,  Horn  v.  Hann,  39  N.  J.  Law,  207;  Ilallett  v.  Oakes, 
1  Cush.  297;  Kendall  v.  May,  10  Allen,  59;  Richardson  v.  Strong, 
35  N.  C.  106,  55  Am.  Dec.  430;  Pearl  v.  McDowell,  3  J.  J. 
Marsh.  659,  20  Am.  Dec.  199;  1  Ad.  on  Con.  (2d  Am,  Ed.), 
p.  236.  In  the  case,  supra,  of  Richardson  v.  Strong,  the  action 
was  assumpsit  on  quantum  meruit  for  work  and  labor — ^being 
for  the  services  of  a  nurse  for  a  madman,  and  of  a  guard  to 
protect  him  from  a  propensity  to  destroy  himself — and  the 
North  Carolina  Supreme  Court  held  that  "where  a  person  is 
insane,  so  as  to  attempt  injury  to  himself,  or  the  destruction 
of  his  property,  the  services  of  a  nurse  and  guard  fall  within 
the  class  of  necessaries,  as  defined  by  law."  The  finding  of 
the  trial  judge  as  to  the  value  of  the  services  rendered  by  the 
plaintiff  after  October  1,  1898,  in  the  care  of  the  deceased,  is 
not  here  reviewable;  nor,  indeed,  has  the  correctness  of  his 
finding  upon  that  subject  been  questioned  by  the  coimsel  of 
the  plaintiff  in  error.     ,     .     } 

'  The  liability  of  an  iosane  person  for  necessaries  is  more  extensive  than 
that  of  an  infant.  '  "That  which  is  necessary  for  the  protection  of  the  person 
and  estate  of  the  lunatic,  may  well  be  subject  to  question  and  consideration; 
but  when  a  demand  is  made  in  respect  of  a  necessary  of  that  kind,  I  do  not 
see  how  it  is  to  be  distinguished  in  principle  from  a  demand  arising  in  re- 
spect of  the  supply  of  food  and  clothing."  WiUiams  v.  Wentworth,  5  Beav. 
(Eng.  Ch.)  325, 329.  In  McCormick  v.  Littler,  85  111.  62,  a  mower  and  reaper 
was  held  to  be  a  necessary  for  an  insane  farmer.    In  Kendall  v.  May,  10 
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MIDDLEDITCH  v.  WILLIAMS 
45  N.  J.  Eq.  726— 1889 

The  Vice  Ordinary.  The  question  presented  by  the  ap- 
peal in  this  case  is,  whether  a  decree  made  by  the  Orjphans' 
Court  of  Essex  coui^ty,  on  the  4th  day  of  June,  1888,  admitting 
to  probate  a  paper  purporting  to  be  the  last  will  of  William  H. 
Livingston,  deceased,  in  such  a  decree  as  the  coiirt  should,  in 
view  of  the  facts  of  the  case  and  the  law  applicable  to  them, 
have  made.  The  paper  in  question  was  executed  on  the  11th 
day  of  January,  1887,  in  the  city  of  New  York,  where  the 
testator  then  resided.  It  appears  to  have  been  executed  in 
strict  conformity  to  the  requirements  of  our  statute  regulating 
the  execution  of  wills.  After  the  execution  of  the  paper  in 
question,  Mr.  Livingston  removed  to  the  city  of  Newark,  in 
this  state,  where  he  died  on  the  4th  day  of  February,  1888. 
His  wife  died  in  August,  1886,  and  after  that  date,  up  to  the 
time  of  his  own  death,  his  family  consisted  of  himself,  his 
daughter  Lillian  (his  only  surviving  child),  and  his  mother- 
in-law,  Marie  C.  WiUiams.  His  daughter,  at  the  time  of  her 
mother's  death,  was  five  or  six  years  of  age.     .     .     . 

The  validity  of  this  paper  as  the  will  of  Mr.  William  H. 
IJvingston  is  contested  on  two  grounds:  First,  it  is  said,  that 
it  is  shown  to  be  the  product  of  an  insane  mind;  and,  second, 
that  it  is  shown  to  be  the  result  of  the  exercise  of  undue  in- 
fluence. And  it  is  claimed  that  the  contents  of  the  paper  itself 
furnish  strong  evidence  of  the  truth  of  both  these  bbjections. 
A  will  may  be  contrary  to  the  principles  of  justice  and  human- 
ity, its  provisions  may  be  shockingly  unnatural  and  esitremely 

Allen  (Mass.),  59,  it  was  held  that  one  who,  at  the- request  of  an  insane 
person,  not  under  guardianship,  took  him  for  a  pleasure  trip,  can  recover 
his  expenses  from  the  insane  person,  where  the  jury  finds  such  expenses 
to  be  reasonable  and  proper  under  the  circumstances.  The  nature  of  the 
quasi-contractual  obligation  to  pay  for  necessaries  is  fuUy  discussed  in 
Sceva  V.  Triie,  53  N.  H.  627.    See  note,  25  Harvard  Law  Review,  725. 
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unjust,  nevertheless,  if  it  appears  to  have  been  made  by  a 
person  of  sufficient  age  to  be  competent  to  make  a  will,  and 
also  to  be  the  free  and  imconstrained  product  of  a  sound  mind, 
the  courts  are  bound  to  uphold  it,     .     .     . 

The  paper  in  question  is,  however,  assailed  on  other  grounds. 
It  is  charged  that  it  is  the  direct  product  of  an  insane  delusion. 
The  testator  was  a  believer  in  spirituahsm,  that  is,  he  believed 
the  spirits  of  the  dead  can  communicate  with  the  living, 
through  the  agency  of  persons  called  mediimis,  and  who  possess 
quaUties  or  gifts  not  possessed  by  mankind  in  general.  The 
proofs  show  that  the  testator  stated  to  several  persons,  prior 
to  the  execution  of  his  will,  that  the  spirit  of  his  dead  wife  had 
requested  him,  through  a  medium  residing  in  Forty-sixth 
street,  in  the  city  of  New  York,  to  make  provision  for  his 
mother-in-law  in  his  will.  To  one  person  he  said  that  his  wife's 
spirit  had  requested  him  to  give  all  his  property  to  her  mother, 
and  to  do  it  in  such  a  way  that  none  of  his  relatives  could  get 
it  away  from  her.  To  the  same  person  he  said,  at  another 
time,  that  the  spirit  of  his  wife  was  constantly  urging  him  to 
make  a  will  in  favor  of  her  mother.  To  another  person  he 
said,  that  the  spirit  of  his  wife  had  requested  him  to  be  good  to 
her  mother,  and  see  that  she  was  made  comfortable  during  the 
remainder  of  her  life,  and  he  also  said  that  he  intended  to  make 
a  will,  leaving  enough  to  his  mother-in-law  to  make  her  con- 
fortable,  because  his  wife  wanted  him  to  do  so.  The  testator's 
wife,  by  her  will,  gave  all  her  property  to  the  testator,  subject, 
however,  to  an  annual  payment  of  $500  to  her  mother,  and 
the  like  sum  to  her  brother,  William  P.  Williams,  during  their 
joint  Uves,  and,  after  the  death  of  either,  then  to  the  payment 
of  $1,000,  annually,  to  the  survivor  during  his  or  her  life.  The 
evidence  shows,  I  think,  beyond  doubt,  that  the  testator  be- 
lieved, fully  and  thoroughly,  that  the  messages  which  were  de- 
livered to  him,  as  communications  from  his  wife,  actually 
came  from  her  spirit,  and  that  her  spirit  knew  constantly  all 
that  he  was  doing. 

The  important  question  which  this  branch  of  the  case  pre- 
sents for  decision  is,  was  such  a  belief  an  insane  delusion? 
The  prevailing  doctrine  in  England,  up  to  the  time  the  Court 
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of  Queen's  Bench  decided  Banks  v.  Goodfellow,  L.  R.  (5  Q.  B.j 
549,  was,  that  any  degree  of  mental  unsoundness,  however 
shght,  and  even  if  it  exercised  no  influence  over  the  testator 
in  making  his  will,  and  was  wholly  unconnected  with  the  dis- 
position he  had  made  of  his  property,  would,  nevertheless,  be 
fatal  to  the  validity  of  his  will.  The  course  of  reasoning  which 
led  to  the  adoption  of  this  doctrine  is  stated  as  foUows  by  Cock- 
burn,  C.  J.,  in  Banks  v.  Goodfellow  (p,  559):  "To  constitute 
testamentary  capacity,  soundness  of  mind  is  radispensably 
necessary.  But  the  mind,  though  it  has  various  faculties,  is 
one  and  radivisible.  If  it  is  disordered  in  any  one  of  these 
facilities,  if  it  labors  under  any  delusion  arising  from  such  dis- 
order, though  its  other  faculties  and  fimctions  may  remain 
undisturbed,  it  cannot  be  said  to  be  sound.  Such  a  mind  is 
imsoimd,  and  testamentary  incapacity  is  the  necessary  conse- 
quence." 

A  different  doctrine  was  estabhshed  by  Banks  v.  Goodfellow. 
It  was  there  held,  that  if  a  testator  possesses  sufficient  mental 
power  to  take  into  account  all  the  considerations  necessary  to 
the  proper  making  of  a  will,  though  he  is  subject  to  some 
delusion,  yet  if  it  appears  that  such  delusion  did  not  influence 
him,  and  was  not  calculated  to  influence  him,  in  making  his 
will,  his  will  is  entitled  to  be  regarded  as  a  vaUd  testamentary 
act,  and  should  be  upheld.  The  principle  estabhshed  by  that 
case  is  expressed  in  the  following  sentence  of  Chief  Justice 
Cockbmn's  opinion  (p.  566) :  "If  it  be  conceded,  as  we  think  it 
must  be,  that  the  only  legitimate  or  rational  ground  for  denying 
testamentary  capacity  to  persons  of  unsoimd  mind  is  the  inabil- 
ity to  take  into  account  and  give  due  effect  to  the  considerations 
which  ought  to  be  present  to  the  mind  of  a  testator  in  makii^ 
his  will,  and  to  influence  his  decision  as  to  the  disposal  of  his 
property,  it  follows  that  a  degree  or  form  of  unsoundness  which 
neither  disturbs  the  exercise  of  the  faculties  necessary  for  such 
an  act,  nor  is  capable  of  influencing  the  result,  ought  not  to  take 
away  the  power  of  making  a  will,  or  place  a  person  so  circum- 
stanced in  a  less  advantageous  position  than  others  with 
regard  to  this  right."  All  subsequent  cases  arising  in  England 
have  been  decided  according  to  this  principle,  and  it  is  now  the 
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established  Taw  of  that  country,  Boughton  v.  Knight,  L.  R. 
(3  Pro.  &  Div.)  64;  Jenkins  v.  Morris,  L.  R.  (14  Ch.  Div.)  674; 
Smee  v.  Smee,  L.  R.  (5  Pro.  &  Div.)  84.  The  same  principle 
has,  in  its  substance,  been  recognized  by  the  Court  of  Errors 
and  Appeals  of  this  state.  Chief  Justice  Beasley,  in  pro- 
nouncing the  judgment  of  that  court  in  Lozear  v.  Shields,  8 
C.  E.  Gr.  509,  511,  declared  that  partial  insanity  was  insuffi- 
cient, of  itself,  to  justify  a  decree  setting  aside  a  sale  of  real 
property,  or  any  other  act.  He  said:  "Mania  does  not,  per  se, 
vitiate  any  transaction,  for  the  question  is,  whether  such 
transaction  has  been  affected  by  it.  Where  a  pure  defence 
of  mental  incapacity  is  interposed,  I  think  the  true  test,  in  this 
class  of  cases,  is,  whether  the  party  had  the  abiUty  to  compre- 
hend, in  a  reasonable  manner,  the  natiu:e  of  the  affair  in  which 
he  participated.  This  is  the  rule  in  the  absence  of  fraud,  for 
fraud,  when  present,  introduces  other  principles  of  decision." 
My  own  view  as  to  the  true  rule  on  this  subject  may  be  stated 
as  follows:  Even  if  it  appears  that  a  testator  was  subject  to  an 
insane  delusion  when  he  made  his  will,  but  it  is  also  made  to 
appear  that  his  delusion  was  not  of  a  character  likely  to  in- 
fluence him,  and  did  not  influence  him,  in  the  disposition 
which  he  made  of  his  property,  his  will  should  be  declared 
vahd. 

But  this  is  somewhat  aside  from  the  question  mainly  in  con- 
test on  this  branch  of  the  case,  namely,  is  a  behef  in  spiritual- 
ism an  insane  delusion?  Sir  John  NichoU,  in  the  celebrated 
case  of  Dew  v.  Clark,  3  Addams,  79  (2  Eng.  Ecc.  441),  defined 
insane  delusion  as  follows: 

"Wherever  the  patient  once  conceives  something  extrava- 
gant to  exist,  which  has  still  no  existence  but  in  his  own.  heated 
imagination,  and  wherever,  at  the  same  time,  having  once  so 
conceived,  he  is  incapable  of  being,  or  at  least  of  being  per- 
manently reasoned  out  of  that  conception,  such  a  patient  is 
said  to  be  under  a  delusion  in  a  pecuUar,  half-technical  sense 
of  the  term,  and  the  absence  or  presence  of  delusion,  so  under- 
stood, forms,  in  my  judgment,  the  true  and  only  test  or  criterion 
of  present  or  absent  insanity."  Dr.  Haggard's  report  of  the 
opinion  pronounced  in  Dew  v.  Clark  attributes  somewhat 
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different  language  to  Sir  John  NichoU.  The  following  is  the 
definition  as  he  reports  it:  "When  persons  believe  things  to 
exist  which  exist  only,  or,  at  least,  in  that  degree  exist  only,  in 
their  own  imagination,  and  of  the  non-existence  of  which 
neither  argument  nor  proof  can  convince  them,  they  are  of 
unsound  mind;  or,  as  one  of  the  counsel  acciu-ately  expressed 
it,  'It  is  only  the  beUef  of  facts  which  no  rational  person  would 
have  beheved,  that  is  insane  delusion.'"  1  Wms.'  Exrs.  35; 
1  Redf.  Wills,  71.  Sir  James  Hannen,  in  Boughton  v.  Knight, 
L.  R.  (3  Pro.  &  Div.)  64,  68,  adopted  the  definition  as  reported 
in  3  Addams,  as  the  true  one.  He  said  he  believed  it  would 
solve  most,  if  not  all  the  difficulties  which  could  arise  in  investi- 
gations of  the  kind  now  under  consideration.  Chief  Judge 
Denio,  in  Seamen's  Friend  Society  v.  Hopper,  33  N.  Y.  619, 
624,  said:  "If  a  person  persistently  believes  supposed  facts, 
which  have  no  real  existence,  except  in  the  perverted  imagina- 
tion, and  against  all  evidence  and  probabihty,  and  conducts 
himself,  however  logically,  upon  the  assumption  of  their 
existence,  he  is,  so  far  as  they  are  concerned,  under  a  morbid 
delusion;  and  delusion  in  that  sense,  is  insanity."  And  Cock- 
burn,  C.  J.,  in  Banks  v.  Goodfellow,  L.  R.  (5  Q.  B.)  549,  560, 
says:  "When  delusions  exist  which  have  no  foundation  in 
reaUty,  and  spring  only  from  a  diseased  and  morbid  condition 
of  the  mind,  to  that  extent  the  mind  must  necessarily  be  taken 
to  be  imsound." 

According  to  these  definitions,  it  is  only  a  delusion  or  con- 
ception which  springs  up  spontaneously  in  the  mind  of  a 
testator,  and  is  not  the  result  of  extrinsic  evidence  of  any  kind, 
that  can  be  regarded  as  furnishing  evidence  that  his  mind  is 
diseased  or  unsoimd;  in  other  words,  that  he  is  subject  to  an 
insane  delusion.  If,  without  evidence  of  any  kind,  he  imagines 
or  conceives  something  to  exist  which  does  not,  in  fact,  exist, 
and  which  no  rational  person  would,  in  the  absence  of  evidence, 
beUeve  to  exist,  then  it  is  manifest  that  the  only  way.  in  which 
his  irrational  belief  can  be  accounted  for  is  that  it  is  the  product 
of  mental  disorder.  Delusions  of  this  kind  can  be  accounted  for 
upon  no  reasonable  theory  except  that  they  are  the  creations 
of  some  derangement  of  the  mind  in  which  they  originate.    To 
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illustrate:  in  Smee  v.  Smee,  L.  R.  (5  Pro.  Div.)  84,  the  testator 
imagined  himself  to  be  the  son  of  George  IV,  and  that  when  he 
was  born  a  large  sum  of  money  had  been  put  in  his  father's 
hands  for  him,  but  which  his  father,  in  fraud  of  his  rights,  had 
distributed  to  his  brothers;  and  in  Smith  v.  Tebbitt,  L.  R.  (1 
Pro.  &  Div.)  398,  the  testatrix  imagined  herself  to  be  one  of  the 
persons  of  the  Trinity  and  her  chief  legatee  to  be  another.  The 
delusion  in  both  instances,  as  will  be  noticed,  Ivas  indisputably 
a  wild  and  baseless  fancy,  not  the  product  of  evidence  of  any 
kind,  but  obviously  the  offspring  of  a  disordered  condition  of 
mind.  But  where  a  testator  is  induced,  by  false  evidence  or 
false  statements,  to  believe  a  fact  to  exist  which  does  not  exist, 
or  where,  in  consequence  of  his  faith  in  evidence  which  is  true, 
but  which  is  wholly  insufficient  to  prove  the  truth  of  what  he 
believes,  he  beUeves  a  fact  to  exist  which  in  reality  has  no 
existence;  his  belief  may  show  want  of  discernment,  that  he  is 
overcredulous  and  easily  duped,  or  that  he  lacks  power  to 
analyze  and  weigh  evidence,  or  to  discriminate  between  what 
is  true  and  what  is  false,  but  it  furnishes  no  evidence  whatever 
that  his  mind  is  diseased.  His  belief  may  show  lack  of  judg- 
ment or  want  of  reasoning  power,  but  not  that  his  mind  is 
unsound. 

The  testator's  belief  in  spiritualism  was  not  a  morbid  fancy, 
rising  spontaneously  in  his  mind,  but  a  conviction  produced 
by  evidence.  The  proofs  show  that,  when  he  first  commenced 
attending  what  are  called  seances,  he  was  inchned  to  be  skepti- 
cal ;  afterwards  his  mind  seemed  to  be  in  an  unstable  condition — 
he  sometimes  beUeved  and  at  others  doubted — and  that  it  was 
not  until  the  spirits  gave  an  extraordinary  exhibition  of  their 
power,  by  printing  or  painting  on  a  pin,  worn  by  his  mother- 
in-law  on  her  neck,  in  brilUant  letters,  which  sparkled  hke 
diamonds,  the  word  "Dickie,"  a  pet  name  of  his  dead  wife, 
that  his  last  doubts  as  to  the  reality  of  the  manifestations  were 
removed.  Believing,  as  I  do,  that  these  manifestations  were 
correctly  described  by  Vice-Chancellor  Giffard,  in  Lyon  v. 
Home,  L.  R.  (6  Eq.)  655,  682,  when  he  called  them  "mischie- 
vous nonsense,  well  calculated,  on  the  one  hand,  to  delude  the 
vain,  the  weak,  the  foolish  and  the  superstitious;  and  on  the 
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other,  to  assist  the  projects  of  the  needy  and  of  the  adventurer,'" 
still,  it  seems  to  me  to  be  entirely  clear,  that  it  cannot  be 
said  that  a  person  who  does  believe  in  their  reality,  is,  because 
of  such  belief,  of  unsound  mind,  or  subject  to  an  insane  delu- 
sion. No  court  has  as  yet  so  held.  No  cases  on  this  subject 
were  cited  on  the  argument.  Those  which  I  have  examined, 
uniformly  hold  that  a  belief  in  spiritualism  is  not  insanity.  The 
court,  in  Robinson  v.  Adams,  62  Me,  369,  said:  "Belief  in 
spirituaUsm  is  not  insanity,  nor  an  insane  delusion.  .  .  . 
The  term  'delusion,'  as  applied  to  insanity,  is  not  a  mere  mis- 
take of  fact,  or  the  being  misled  by  false  testimony  or  state- 
ments to  beUeve  that  a  fact  exists  which  does  not  exist."  And. 
in  Brown  v.  Ward,  53  Md,  376,  393,  it  was  said:  "I'he  court 
cannot  say,  as  a  matter  of  law,  that  a  person  is  insane  because 
he  holds  the  belief  that  he  can  communicate  with  spirits  [of  the 
dead],  and  can  be  and  is  advised  and  directed  by  them  in  his 
business  transactions  and  the  disposition  of  his  property." 
Substantially  the  same  view  was  expressed  in  Otto  v.  Doty, 
61  Iowa,  23,  and  also  in  the  Matter  of  Smith's  Will,  52  Wis, 
543.  The  utmost  length  to  which  any  court  has  as  yet  gone  on 
this  subject  is  to  declare  that  a  beUef  in  spiritualism  may 
justify  the  setting  aside  of  a  will  when  it  is  shown  that  the 
testator,  through  fear,  dread  or  reverence  of  the  spirit  with 
which  he  beUeved  himself  to  be  in  communication,  allowed  his 
will  and  judgment  to  be  overpowered,  and,  in  disposing  of  his 
property,  followed  implicitly  the  directions  which  he  believed 
the  spirit  gave  him,  but,  in  such  case,  the  will  is  set  aside,  not 
on  the  ground  of  insanity,  but  of  undue  influence.  Thompson 
V.  Hawks,  14  Fed.  Rep.  902. 

There  is  no  evidence  in  this  case  which  will  support  a  con- 
clusion that  the  testator,  at  the  time  he  executed  his  will,  was 
subject  to  an  insane  delusion.    ... 

The  question,  however,  whether  or  not  the  paper  in  question 
is  the  will  of  the  testator,  must  be  decided  by  the  evidence 
before  the  court.  Taking  that  as  the  sole  guide  to  the  judgment 
to  be  pronounced,  I  think  it  is  the  duty  of  the  court  to  affirm 
the  decree  made  below.^ 

'■  The  testator  "must,  in  the  language  of  the  cases,  have  sufficient  active 
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WILLIAMS  V.  HAYS  ^ 
.143  N.  Y.  442.— 1894 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  18,  1892,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial,  and  also  affirmed  an  order  deny- 
ing a  motion  for  a  reargument. 

This  action  was  brought  by  plaintiff,  as  assignee  of  the 
Phoenix  Insiu-ance  Company,  to  recover  the  sum  of  $893.89, 
paid  to  the  firm  of  Parsons  &  Loud,  as  owners  of  one-sixteenth 
of  a  vessel,  upon  a  policy  of  insurance  issued  by  the  Phoenix  In- 
surance Company  to  said  firm. 

Earl,  J.  The  defendant  and  others,  among  whom  were 
Parsons  and  Loud,  were  joint-owners  of  the  brig  "Sheldon." 
By  an  arrangement  between  the  defendant  and  the  other  own- 
ers he  took  the  vessel  to  sail  on  shares.  He  was  to  man  the 
vessel,  to  pay  the  crew  and  to  fmnish  the  suppUes,  and  he  was 
to  have  one-half  of  her  earnings,  after  certain  deductions,  for 
his  share,  and  the  other  owners  were  to  have  one-half,  after 
certain  deductions,  for  their  share.  He  was  to  have  the  abso- 
lute control  and  management  of  the  vessel,  and  became  her 
owner  pro  hoc  vice.  Webb  v.  Pierce,  1  Curt.  113;  Thorp  v. 
Hanunond,  12  Wall.  416;  Somes  v.  White,  65  Me.  542.    The 

memory  to  collect  in  his  mind,  without  prompting,  the  particulars  or  ele- 
ments of  the  business  to  be  transacted,  and  to  hold  them  in  his  mind  a  suffi- 
cient length  of  time  to  perceive  at  least  their  obvious  relations  to  each  other, 
and  be  able  to  form  some  rational  judgment  in  relation  to  them."  Davies, 
J.,  in  Delafield  ii.  Parish,  25  N.  Y.  9,  29. 

^  After  a  new  trial,  this  case  came  again  to  the  Court  of  Appeals,  in  157 
N.  Y.  541,  and  it  was  held  that  defendant  was  not  liable  if  his  mental  irre- 
sponsibUity  was  caused  by  his  efforts  to  save  the  vessel.  A  history  of  this 
case  in  the  New  York  courts  and  an  extended  critical  discussion  of  it  are 
made  the  subject  of  an  article  by  Wm.  B.  Hornblower  on  "Insanity  and  the 
Law  of  Neghgence,"  in  5  Columbia  Law  Review,  278. 
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defendant,  under  the  arrangement  between  him  and  the  other 
owners  in  no  sense  became  their  agent  or  servant.  In  Webb  v. 
Pierce  it  was  held  that  where  a  master  hires  a  vessel  on  shares 
imder  an  agreement  to  victual  and  man  her,  and  employ  her 
on  such  voyages  as  he  thinks  best,  having  thereby  the  entire 
possession,  command  and  navigation  of  her,  he  thereby  be- 
comes her  owner  pro  hoc  vice,  and  the  relation  of  principal  and 
agent  does  not  exist  between  them  and  the  owners.  The  other 
cases  are  to  the  same  effect.  The  defendant  thus  became  the 
charterer  or  lessee  of  the  vessel  and 'was  responsible  to  the  other 
owners  for  due  care  in  her  management,  and  so  the  trial  judge 
held. 

The  case  of  Moody  v.  Buck  (1  Sand.  304),  which  holds  that 
one  co-owner  of  a  vessel  who  takes  arid  navigates  her  for  his 
own  benefit,  is  not  liable  to  his  co-owners  for  her  loss  by  his 
carelessness,  even  if  correctly  decided  from  the  facts  there  ex- 
isting, is  not  appHcable  to  a  case  like  this,  where  the  co-owner 
takes  the  vessel  not  in  his  right  as  co-owner  for  the  purpose  of 
using  his  own,  but  under  an  agreement  with  the  other  owners 
whereby  he  becomes  the  charterer,  lessee  or  bailee  of  the  vessel, 
and  thus  bound  to  some  duty  of  care  and  fideUty.  There  can, 
however,  be  no  question  that  that  case  was  incorrectly  decided, 
and  the  rule  laid  down  therein  is  not  consonant  with  reason  or 
justice.  I  cannot  find  that  it  has  ever  been  followed  as  au- 
thority in  any  subsequent  case,  and  it  is  in  conflict  with  many 
authorities.  Sheldon  v.  Skinner,  4  Wend.  529;  Chesley  v. 
Thompson,  3  N.  H.  9;  Herrin  v.  Eaton,  13  Me.  193;  Martin 
V.  Knowllys,  8  T.  R.  145;  Gillot  v.  Dossat,  4  Martin  (La.), 
203;  Domat's  Civ.  Law,  sec.  1489;  1  Parsons  on  Maritime  Law, 
95;  Ford's  Law  of  Merchant  Shipping,  35,  45;  Cooley  on  Torts, 
328,  659. 

The  Sheldon  was  loaded  with  ice  and  started  from  the  coast  of 
Maine  for  a  southern  port.  She  soon  encountered  storms,  and 
the  defendant  for  more  than  two  days  was  constantly  on  duty, 
and  then  becoming  exhausted,  he  went  to  his  cabin,  leaving 
the  vessel  in  charge  of  the  mate  and  crew.  He  took  a  large  dose 
of  quinine  and  laid  down.  The  mate  found  that  the  rudder 
was  broken  and  useless,  and  that  the  vessel  could  not  be  steered. 
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He  caused  the  captain  to  come  on  deck.  He  refused  to  believe 
that  the  vessel  was  in  any  trouble,  and  refused  the  help  of  two 
tugs,  the  masters  of  which  saw  the  difficulty  imder  which  his 
vessel  was  laboring,  and  successively  offered  to  take  her  in 
tow.  They  cautioned  him  that  his  vessel  was  gradually  and 
certainly  drifting  upon  the  shore;  and  in  broad  daylight  she 
did  drift  upon  the  shore  without  any  effort  upon  the  part  of  the 
defendant  or  any  of  his  crew  to  save  her,  and  she  became  a 
total  wreck.  Parsons  &  Loud  had  insured  their  interest  in  the 
Phoenix  Insurance  Company,  and  it  paid  them  the  loss.  It 
thus  became  subrogated  to  their  claim,  if  any,  against  the  de- 
fendant for  his  neghgence  or  misconduct  in  the  management 
of  the  vessel,  and  it  assigned  that  claim  to  the  plaintiff.  He, 
standing  in  the  shoes  of  Parsons  &  Loud,  brought  this  action 
against  the  defendant  to  recover  damages  for  the  loss  of  the 
vessel,  alleging  that  it  was  due  to  his  carelessness  and  miscon- 
duct. 

The  defendant  claims  that  from  the  time  he  went  to  his  cabin, 
leaving  the  vessel  in  charge  of  his  mate  and  crew,  to  the  time 
the  vessel  was  wrecked  and  he  found  himself  in  the  life-saving 
station,  he  was  unconscious  and  knew  nothing  of  what  occurred 
— that,  in  fact,  he  was  from  some  cause  insane,  and,  therefore, 
not  responsible  for  the  loss  of  the  vessel.  The  case  was  sub- 
mitted to  the  jury  on  the  theory  that  the  defendant,  if  sane, 
was  guilty  of  neghgence  causing  the  destruction  of  the  vessel; 
but,  if  insane,  was  not  responsible  for  her  loss  through  any 
conduct  on  his  part  which  in  a  sane  person  would  have  con- 
stituted such  neghgence  as  would  have  imposed  responsibihty. 

The  important  question  for  us  to  determine,  then,  is  whether 
the  insanity  of  the  defendant  furnishes  a  defence  to  the  plain- 
tiff's claim,  and  I  think  it  does  not.  The  general  rule  is  that  an 
insane  person  is  just  as  responsible  for  his  torts  as  a  sane  person, 
and  the  rule  appUes  to  all  torts,  except,  perhaps,  those  in  which 
malice  and  therefore,  intention,  actual  or  imputed,  is  a  neces- 
sary ingredient,  like  hbel,  slander  and  mahcious  prosecution. 
In  all  other  torts  intention  is  not  an  ingredient,  and  the  actor 
is  responsible,  although  he  acted  with  a  good  and  even  laudable 
purpose,  without  any  maUce.    The  law  looks  to  the  person 
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damaged  by  another  and  seeks  to  make  him  whole,  without 
any  reference  to  the  purpose  or  the  condition,  mental  or  physi- 
cal, of  the  person  causing  the  damage.  The  UabiUty  of  a 
lunatic  for  his  torts,  in  the  opinions  of  judges,  has  been  placed 
upon  several  grounds.  The  rule  has  been  invoked  that  where 
one  of  two  innocent  persons  must  bear  a  loss,  he  must  bear  it 
whose  act  caused  it.  It  is  said  that  pubhc  policy  requires  the 
enforcement  of  the  liability  that  the  relatives  of  a  lunatic  may 
be  under  inducement  to  restrain  him,  and  that  tort  feasors 
may  not  simulate  or  pretend  insanity  to  defend  their  wrongful 
acts  causing  damage  to  others.  The  lunatic  must  bear  the  loss 
occasioned  by  his  torts,  as  he  bears  his  other  misfortunes,  and 
the  burden  of  such  loss  may  not  be  put  upon  others. 

In  Buswell  on  Insanity  (sec.  355),  it  is  said:  "Since  in  a  civil 
action  for  a  tort  it  is  not  necessary  to  aver  or  prove  any  wrong- 
ful intent  on  the  part  of  the  defendant,  it  is  a  rule  of  the  com- 
mon law  that  although  a  lunatic  may  not  be  punishable  crim- 
inally, he  is  liable  in  a  civil  action  for  any  tort  he  may  commit." 

In  Cooley  on  Torts  (98),  the  learned  author  says:  "A  wrong 
is  an  invasion  of  right  to  the  damage  of  the  party  who  suffers 
it.  It  consists  in  the  injury  done,  and  not  commonly  in  the 
pmpose  or  mental  or  physical  capacity  of  the  person  or  agent 
doing  it.  It  may  or  may  not  have  been  done  with  bad  motive; 
the  question  of  motive  is  usually  a  question  of  aggravation 
only.  Therefore,  the  law  in  giving  redress  has  in  view  the  case 
of  the  party  injured,  and  the  extent  of  his  injury,  and  makes 
what  he  suffers  the  measure  of  compensation.  .  .  .  '  There 
is,  consequently,  no  anomaly  in  compelling  one  who  is  not 
chargeable  with  wrong  intent  to  make  compensation  for  an 
injury  committed  by  him;  for,  as  is  said  in  an  early  case,  'the 
reason  is  because  he  that  is  damaged  ought  to  be  recom- 
pensed.'" And  at  page  100  he  says:  "Undoubtedly  there  is 
some  appearance  of  hardship — even  of  injustice — ^in  compelUng 
one  to  respond  for  that  which,  for  want  of  the  control  of  reason, 
he  was  unable  to  avoid;  that  it  is  imposing  upon  a  person 
already  visited  with  the  inexpressible  calamity  of  mental 
obscurity  an  obUgation  to  observe  the  same  care  and  precaution 
respecting  the  rights  of  others  that  the  law  demands  of  one 
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in  the  full  possession  of  his  faculties.  But  the  question  of 
liability  in  these  cases,  as  well  as  in  others,  is  a  queMion  of 
policy,  and  it  is  to  be  disposed  of  as  would  be  the  question 
whether  the  incompetent  person  should  be  supported  at  the 
expense  of  the  pubUc,  or  of  his  neighbors,  or  at  the  expense  of 
his  own  estate.  If  his  mental  disorder  makes  him  dependent, 
and  at  the  same  time  prompts  him  to  commit  injuries,  thete 
seems  to  be  no  greater  reason  for  imposing  upon  the  neighbors 
or  the  pubUc  one  set  of  these  consequences  rather  than  the 
other;  no  more  propriety  or  justice  in  making  others  bear  the 
losses  resulting  from  his  unreasoning  fury  when  it  is  spent  upon 
them  or  their  property,  than  there  would  be  in  calling  upon 
them  to  pay  the  expense  of  his  confinement  in  an  asylum  when 
his  own  estate  is  ample  for  the  purpose." 

In  Shearman  and  Redfield  on  NegUgence  (sec.  57),  it  is 
said:  "Infants  and  persons  of  unsound  mind  are  Uable  for  in- 
juries caused  by  their  tortious  negUgence;  and,  so  far  as  their 
responsibiUty  is  concerned,  they  are  held  to  the  same  degree 
of  care  and  diUgence  as  persons  of  soimd  mind  and  full  age. 
This  is  necessary  because  otherwise  there  would  be  no  redress 
for  injuries  committed  by  such  persons,  and  the  anomaly  might 
be  witnessed  of  a  child,  ha"\Ang  abundant  wealth,  depriving 
another  of  his  property  without  compensation." 

In  Reeve's  Domestic  Relations  (386),  it  is  said:  "Where  the 
minor  has  committed  a  tort  with  force,  he  is  Uable  at  any  age; 
for  in  case  of  civil  injuries,  with  force,  the  intention  is  not  re- 
garded; for  in  such  case  a  lunatic  is  as  liable  to  compensate  in 
damages  as  a  man  in  his  right  miad." 

The  doctrine  of  these  authorities  is  illustrated  in  many  in- 
teresting cases.  Bullock  v.  Babcock,  3  Wend.  391;  Hartfield 
V.  Roper,  21  Id.  615;  Krom  v.  Schoonmaker,  3  Barb.  647; 
Conklin  v.  Thompson,  29  Id.  218;  Cross  v.  Kent,  32  Md.  581; 
Neal  V.  Gillett,  23  Conn.  437;  Huchting  v.  Engel,  17  Wis.  230; 
Brown  v.  Howe,  9  Gray,  84;  Morain  v.  Devlin,  132  Mass.  87; 
Beales  v.  See,  10  Penn.  St.  56;  Humphrey  v.  Douglass,  10  Vt. 
71;  Morse  v.  Crawford,  17  Id.  499;  Cross  v.  Andrews,  Croke, 
Elizabeth,  622;  Jennmgs  v.  Randall,  8  T.  R.  336. 

In  Bullock  V.  Babcock,  Judge  Marcy,  writing  in  a  case  where 
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an  infant  twelve  years  old  was  held  liable  for  putting  out  one 
of  the  eyes  of  another  infant,  said:  "The  liability  to  answer 
in  damages  for  trespass  does  not  depend  upon  the  mind  or 
capacity  of  the  actor;  for  idiots  and  lunatics  are  responsible 
in  the  action  of  trespass  for  injuries  inflicted  by  them." 

In  Krum  v.  Schoonmaker  it  was  held  that  a  lunatic  may  be 
sued  for  an  injury  done  to  another,  because  the  intent  with 
which  the  act  was  done  is  not  material.  There  the  action  was 
against  a  justice  of  the  peace  for  false  imprisonment  for  issuing 
a  warrant  without  any  complaint,  by  virtue  of  which  the  plain- 
tifif  was  arrested. 

In  Cross  v.  Kent,  it  was  held  that  a  lunatic  or  insane  person, 
though  not  pimishable  criminally,  is  liable  to  a  civil  action  for 
any  tort  he  may  commit;  that  in  an  action  against  a  party  for 
setting  fire  to  and  burning  a  bam,  neither  evidence  of  his 
lunacy  nor  that  the  burning  was  the  result  of  accident,  is  ad- 
missible in  mitigation  of  compensatory  damages. 

In  Neal  v.  Gillett,  in  an  action  on  the  case  for  damages 
caused  by  the  negligence  of  the  defendants,  who  were  severally 
of  the  ages  of  thirteen  and  sixteen  at  the  time  of  the  injury,  it 
was  held  that  where  the  plaintiff  claims  only  actual  damages, 
the  youth  of  the  defendants  is  not  to  be  taken  into  considera- 
tion in  determining  the  question  of  their  negligence. 

In  Huchting  v.  Engel  it  was  held  that  an  infant,  though 
imder  seven  years  of  age,  was  liable  in  an  action  of  trespass 
for  breaking  and  entering  the  plaintiff's  premises  and  breaking 
down  and  destroying  his  shrubbery  and  flowers. 

In  Karow  v.  The  Continental  Insm-ance  Company,  it  is  said 
in  the  opinion:  "While  the  burning  of  his  oWn  property  by  an 
assiu-ed  under  no  restraint  of  duty  and  incapable  of  care,  and 
without  any  intent  or  design,  does  not  relieve  the  company 
from  liability,  yet  the  same  act  of  burning  another's  property 
might  subject  such  person/ to  damages  therefor,  not  on  the 
groimd  of  negligence,  as  that  word  is  usually  imderstood,  but, 
in  the  language  of  Chief  Justice  Gibson,  'on  the  principle  that 
where  a  loss  must  be  borne  by  one  of  two  innocent  persons,  it 
should  be  borne  by  him  who  occasioned  it."' 

In  Brown  v.  Howe  an  insane  person  carelessly  set  fire  to  the 
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dwelling-house  of  his  guardian,  and  while  it  was  held  that  the 
guardian  could  not  be  allowed  the  amount  of  his  damages  in 
his  probate  account,  it  was  held  that  his  only  course  was  to 
sue  the  administrator  of  the  lunatic,  who  had  died,  in  a  court 
of  law,  and  have  a  judgment  fixing  his  damages,  and  coUect  it 
from  the  assets,  if  th$  estate  was  solvent;  if  not,  to  share  with 
the  other  creditors. 

In  Morain  v.  Devlin,  it  was  held  that  a  lunatic  was  civilly 
hable  for  an  injury  caused  by  the  defective  condition  of  a 
place,  not  in  the  exclusive  occupancy  and  control  of  a  tenant, 
upon  real  estate  of  which  he  is  the  owner,  and  of  which  his 
guardian  has  the  care  and  management. 

In  Beales  v.  See,  it  was  said  by  Gibson,  C.  J.,  "As  an  insane 
man  is  civilly  liable  for  his  torts,  he  is  liable  to  bear  the  con- 
sequences of  his  infirmity,  as  he  is  hable  to  bear  his  misfor- 
tunes, on  the  principle  that  where  a  loss  must  be  borne  by  one 
of  two  innocent  persons  it  shall  be  borne  by  him  who  occasioned 
it." 

In  Morse  v.  Crawford,  in  an  action  for  tort,  it  was  held  that 
the  fact  that  the  defendant  was  insane  at  the  time  of  commit- 
ting the  injury  was  no  defence  to  the  action,  and  that  if  the 
action  be  for  destroying  property  intrusted  to  the  defendant, 
it  is  no  defence  that  the  plaintiff,  at  the  time  of  dehvering  the 
property  to  the  defendant,  knew  that  he  was  insane.  In  the 
opinion  of  the  Court  it  is  said:  "It  is  a  common  principle  that 
a  lunatic  is  liable  for  any  tort  which  he  may  commit,  though 
he  is  not  pimishable  criminally.  When  one  receives  an  injury 
from  the  act  of  another,  this  is  a  trespass,  though  done  by  mis- 
take or  without  design.  Consequently  no  reason  can  be  as- 
signed why  a  lunatic  should  not  be  held  hable." 

In  Jennings  v.  Rimdall,  Lord  Chief  Justice  Kenyon  said: 
"If  an  infant  commit  an  assault,  or  utter  slander,  God  forbid 
that  he  should  not  be  answerable  for  it  in  a  court  of  justice." 
Lawrence,  J.,  also  writing  in  that  case,  mentioned  the  dis- 
tinction between  neghgence  and  an  act  done  by  an  infant;  and 
he  held  that  the  same  rule  would  have  to  be  apphed  if  an  ac- 
tion were  brought  against  an  infant  for  negligently  keeping 
the  plaintiff's  cattle,  by  which  they  died,  as  would  be  applied 
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if  the  declaration  charged  the  infant  with  having  given  the 
cattle  bad  food  by  which  they  died. 

There  can  be  no  distinction  as  to  the  Uability  of  infants  and 
lunatics,  between  torts  of  non-feasance  and  of  misfeasance — 
between  acts  of  pure  neghgence  and  acts  of  trespass.  The 
ground  of  the  liabiUty  is  the  damage  caused  by  the  tort.  That 
is  just  as  great  whether  caused  by  negligence  or  trespass;  the 
injured  party  is  just  as  much  entitled  to  compensation  in  the 
one  case  as  in  the  other,  and  the  incompetent  person  must, 
upon  principles  of  right  and  justice  and  of  public  policy,  be 
just  as  much  boimd  to^make  good  the  loss  in  the  one  case  as 
the  other;  and  I  have  found  no  case  which  makes  the  distinc- 
tion. That  infants  and  limatics  are  liable  for  damage  to  prop- 
erty caused  by  their  negligent  acts,  was  asserted  in  several  of 
the  authorities  above  cited;  and  it  has  never  been  doubted  that 
at  common  law  an  action  of  trover  would  lie  against  one  in- 
trusted with  the  personal  property  of  another  who  destroys  it, 
whether  the  destruction  be  by  a  negligent  act  or  a  willful  tort. 

I  smn  up  the  result  of  my  examination  of  the  authorities  as 
follows:  This  vessel  was  intrusted  to  the  defendant — not  as 
agent — ^but  as  to  the  other  owners  as  charterer,  lessee,  or  bailee, 
and  if  he  caused  her  destruction  by  what  in  sane  persons  would 
be  called  willful  or  negligent  conduct,  the  law  holds  him  re- 
sponsible. The  misfortune  must  fall  upon  him  and  not  upon 
the  other  owners  of  the  vessel. 

If  the  defendant  had  become  insane  solely  in  consequence  of 
his  efforts  to  save  the  vessel  dm-ing  the  storm,  we  would  have 
had  a  different  case  to  deal  with.  He  was  not  responsible  for 
the  storm,  and  while  it  was  raging,  his  efforts  to  save  the  vessel 
were  tireless  and  imceasing,  and  if  he  thus  became  mentally 
and  physically  incompetent  to  give  the  vessel  any  fiirther 
care,  it  might  be  claimed  that  his  want  of  care  ought  not  to  be 
attributed  to  him  as  a  fault.  In  reference  to  such  a  case  we  do 
not  now  express  any  opinion. 

If  it  could  be  held  that  the  obUgation  of  the  defendant  to 
take  due  care  of  the  vessel  while  she  was  in  his  possession,  under 
his  contract  with  the  other  owners,  was  an  obligation  spring- 
ing out  of  his  contract,  and  thus  a  contract  obligation,  such  a 
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view  of  the  case  would  not  aid  him.  He  was  sane  when  he 
entered  into  the  contract,  and  his  subsequent  iasanity  would 
furnish  no  defence  to  an  action  for  a  breach  of  the  contract. 
Oakley  v.  Mortia,  11  N.  Y.  625;  Booth  v.  Spuyten  Duyvil 
RoUing  Mill  Co.,  60  Id.  487;  Evans  v.  United  States  Life  In- 
siu-ance  Co.,  64  Id.  304;  Spalding  v.  Rosa,  71  Id.  40. 

If  it  should  be  found  upon  the  new  trial  of  this  action  that 
the  defendant's  mental  condition  was  produced  whoUy  by  his 
efforts  to  save  the  vessel  during  the  storm,  and  it  should,  there- 
fore, be  held  that  no  fault  could  be  attributed  to  him  on  ac- 
count of  what  he  personally  did  or  omitted  to  do,  then  the 
question  would  still  remain  whether  the  carelessness  of  his 
mate  and  crew,  who  were  his  servants,  could  not  be  attributed 
to  him,  and  his  liabiUty  be  thus  based  upon  their  carelessness. 
They  did  nothing  whatever  to  save  the  vessel.  They  did  not 
even  expostulate  with  him  or  tender  him  any  advice  or  a  word 
of  caution,  and  yet  the  mate  saw  what  the  captains  of  the  tugs 
saw  at  a  distance,  that  something  was  the  matter  with  him. 
It  is  difficult  to  perceive  how  they  could  have  failed  to  see  that 
he  was  either  iacompetent  to  manage  the  vessel,  or  that  he  was 
willfully  wrecking  her.  We  leave  the  effect  of  their  conduct 
upon  the  defendant's  Uability  to  be  determined,  if  it  should 
become  necessary,  upon  the  new  trial,  simply  sayiag  that  the 
question  is  worthy  of  careful  consideration,  whether  the  de- 
fendant can  allege  his  own  incompetency,  and  at  the  same 
time  claim  that  for  any  reason  the  mate  ought  not  to  have 
taken  control  of  the  vessel. 

The  case  of  Hays  v.  Phoenix  Insurance  Co.  (25  J.  &  S.  199; 
aff.,  127  N.  Y.  656),  which  seems  to  have  controlled  the  de- 
cision below,  is  not  an  authority  for  the  defendant.  There  he 
brought  an  action  against  the  insurance  company  to  recover 
the  amoimt  of  his  insurance  upon  this  vessel,  and  his  mere 
carelessness,  whether  sane  or  insane,  was  no  defence  to  such 
an  action.  It  is  an  tmquestioned  rule  of  law  that  an  insur- 
ance company  cannot  successfully  defend  an  action  upon  its 
pohcy  to  recover  for  a  loss  by  showing  that  the  insured  de- 
stroyed the  property  while  insane,  or  that  its  destruction  was 
caused  by  the  carelessness  of  his  agents  and  servants.     The 
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liability  of  the  insured  to  respond  in  damages  for  the  loss  or 
destruction  of  the  property  of  another  owner  stands  upon 
different  principles.  Liverpool  S.  Co.  v.  Phoenix  Insurance 
Co.,  129  U.  S.  438;  Karow  v.  Continental  Insm-ance  Co.,  57 
Wis.  56. 

Since  writing  the  above,  suggestions  have  been  made  by 
some  of  my  brethren  which  should  receive  some  attention. 

The  fact  that  the  defendant  was  a  part  owner  of  the  vessel  can 
play  no  part  in  this  discussion.  He  did  not  take  the  vessel  as 
part  owner,  but  under  the  contract  with  the  other  owners;  and 
as  to  them,  his  duties  and  obhgations  were  such  as  spring  from 
the  relation  created  by  that  contract.  Fiu-ther,  he  was  the 
minority  part  owner,  and  the  others  were  the  majority  part 
owners,  and,  as  such,  had  the  legal  right  and  the  power  to  con- 
trol the  Vessel  against  his  will.  Ward  v.  Ruckman,  36  N.  Y.  36; 
Gould  V.  Stanton,  16  Conn.  12;  The  WiUiam  Bagaley,  5  Wall. 
406;  McLochUn's  Merchant  Shipping,  89.  In  Ward  v.  Ruck- 
man  it  was  held  that  the  majority  owners  of  a  vessel  have  the 
right  to  displace  the  master  at  their  pleasure,  though  he  be  in 
possession  as  part  owner.  In  making  their  contract  with  the 
defendant,  the  other  part  owners  were  exercising  their  right  as 
the  majority  part  owners.  Non  constat,  but  that  they  would, 
except  for  the  contract,  have  displaced  the  defendant  and 
appointed  some  other  person  master  of  the  vessel.  Therefore, 
as  I  have  before  said,  he  must  be  treated  as  the  charterer,  lessee 
or  bailee  of  the  vessel. 

I  quite  agree,  and  no  one  in  this  case  has  contended  for  more, 
that  the  defendant  was  bound,  in  the  navigation  and  use  of  the 
vessel,  to  bestow  only  ordinary  care,  to  wit:  Such  care  as  a 
reasonably  careful  and  prudent  owner  would  ordinarily  give  to 
his  own  vessel.  Such  is  the  standard  of  care  set  up  for  all 
bailees  of  personal  property  for  hire.  But  what  is  that  stand- 
ard? It  is  not  such  care  as  a  lunatic,  a  blind  man,  a  sick  man,  or 
a  man  otherwise  physically  or  mentally  imperfect  or  impotent 
can  give.  Such  a  man  is  not  the  jural  man  of  ordinary  pru- 
dence, apd  he  does  not  furnish  the  standard.  The  standard 
man  is  no  individual  man,  but  an  abstract  or  ideal  man  of 
ordinary  mental  and  physical  capacity  and  ordinary  prudence. 
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The  particular  man  whose  duty  of  care  is  to  be  measured  does 
not  furnish  the  standard.  He  may  fall  below  it  in  capacity  and 
prudence  yet  the  law  takes  no  account  of  that,  but  requires 
that  he  should  come  up  to  the  standard  and  his  duty  be  meas- 
ured thereby. 

So  when  we  have  defined,  as  above,  the  duty  of  care  resting 
upon  the  defendant,  we  have  made  no  progress  in  the  solution 
of  the  question  here  involved,  for  it  is  conceded  that  he  took  no 
care  whatever.  It  is  sought,  however,  to  excuse  him  because 
he  was  insane  and  incapable  of  care;  and  the  question,  and,  in 
the  end,  the  sole  question,  for  us  to  determine,  is  whether  that 
excuse  is  a  good  one;  and  I  have  heard  no  argument  to  sustain 
it.  It  is  unquestioned  that  an  insane  person  is  civilly  liable  for 
his  active  torts;  and  is  there  then  any  reason  for  saying  that  he 
is  not  liable  for  his  negUgent  torts?  To  uphold  this  judgment, 
we  must  engraft  upon  the  general  rule  the  exception  or  qualifi- 
cation that  he  is  not  hable  for  his  neghgent  torts.  If  the  de- 
fendant had  taken  a  torch  and  fired  the  vessel,  he  would  have 
been  Uable  for  her  destruction,  although  his  act  was  uncon- 
scious and  accompanied  by  no  free  will.  But  if  he  had  negli- 
gently fired  the  vessel  and  thus  destroyed  her,  being  incapable 
from  his  mental  infirmity  from  exercising  any  care,  the  claim 
must  be  that  he  would  not  be  liable.  Such  a  distinction  is  not 
hinted  at  in  any  authority,  has  no  foimdation  whatever  in 
principle  or  reason,  and  cannot  stand  with  authorities  I  have 
before  cited. 

My  conclusion,  therefore,  is  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Peckham,  Gray  and  O'Bkibn,  JJ.,  dis- 
senting. 

Judgment  reversed.^ 

>  "Under  the  general  issue  of  slander,  the  insanity  of  the  defendant  at, 
the  time  of  speaking  the  words  may  be  given  in  evidence.  The  proof  will  be 
received  in  excuse  or  in  mitigation  of  damages,  according  to  the  circum- 
stances of  the  case.  Dickinson  v.  Barber,  9  Mass.  225.  And  it  may  be,  that 
partial  mental  derangement  on  the  subject  to  which  the  words  telate,  may 
also  be  given  in  evidence  under  the  general  issue.  Homer  v.  Marshall's 
Adm'x,  5  Munf.  466."    Sullivan,  J.,  in  Yeates  v.  Reed,  4  Blackf.  463,  465. 
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Crimes  by  Insane  Persons 

PARSONS  V.  STATE 
81  Ala.  577.— 1886 

SoMEBViLLB,  J.  In  this  case  the  defendants  have  been  con- 
victed of  the  murder  of  Bennett  Parsons,  by  shooting  him  with 
a  gun,  one  of  the  defendants  being  the  wife  and  the  other  the 
daughter  of  the  deceased.  The  defence  set  up  in  the  trial  was 
the  plea  of  insanity,  the  evidence  tending  to  show  that  the 
daughter  was  an  idiot,  and  the  mother  and  wife  a  lunatic, 
subject  to  insane  delusions,  and  that  the  killing  on  her  part  was 
the  offspring  and  product  of  those  delusions. 

The  rulings  of  the  court  raise  some  questions  of  no  less  diffi- 
culty than  of  interest,  for,  as  observed  by  a  distinguished 
American  judge,  "of  all  medico-legal  questions,  those  connected 
with  insanity  are  the  most  difficult  and  perplexing."  Per 
Dillon,  C.  J.,  in  State  v.  Felter,  35  Iowa,  67.  It  has  become  of 
late  a  matter  of  comment  among  intelligent  men,  including  the 
most  advanced  thinkers  in  the  medical  and  legal  professions, 
that  the  deliverances  of  the  law  courts  on  this  branch  of  our 
jurisprudence  have  not  heretofore  been  at  all  satisfactory, 
either  in  the  soundness  of  their  theories,  or  in  their  practical 
application.  The  earlier  EngUsh  decisions,  striving  to  establish 
rules  and  tests  on  the  subject,  including  alike  the  legal  rules  of 
criminal  and  civil  responsibihty,  and  the  supposed  tests  of  the 
existence  of  the  disease  of  insanity  itself,  are  now  admitted  to 
have  been  deplorably  erroneous,  and,  to  say  nothing  of  their 

"The  court  observed  that  they  gave  no  opinion,  in  this  case,  how  far,  or 
to  what  degree,  insanity  was  to  be  received  as  an  excuse  in  an  action  for 
defamatory  words.  Where  the  derangement  was  great  and  notorious,  so 
that  the  speaking  the  words  could  produce  no  effect  on  the  hearers,  it  was 
manifest  no  damage  would  be  incurred.  But  where  the  degree  of  insanity 
was  sUght,  or  not  uniform,  the  slander  might  have  its  effect;  and  it  would 
be  for  the  jury  to  judge  upon  the  evidence  before  them,  and  measure  the 
damages  accordingly." — Dickinson  v.  Barber,  9  Mass.  225,  227. 

For  responsibility  for  defective  condition  of  insane  person's  real  property, 
see  Ward  v.  Rogers,  51  Misc.  N.  Y.  299,  and  note  20  Harvard  Law  Review, 
330. 
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vacillating  character,  have  long  since  been  abandoned.  The 
views  of  the  ablest  of  the  old  text-writers  and  sages  of  the  law 
were  equally  confused  and  uncertain  in  the  treatment  of  these 
subjects,  and  they  are  now  entirely  exploded.  Time  was  in  the 
history  of  our  laws  that  the  veriest  lunatic  was  debarred  from 
pleading  his  providential  affliction  as  a  defence  to  his  contracts. 
It  was  said,  in  justification  of  so  absurd  a  rule,  that  no,  one 
cpuld  be  permitted  to  stultify  himself  by  pleading  his  own 
disability.  So  great  a  jurist  as  Lord  Coke,  in  his  attempted 
classification  of  madmen,  laid  down  the  legal  rule  of  criminal 
responsibility  to  be  that  one  should  "wholly  have  lost  his 
memory  and  understanding;"  as  to  which  Mr.  Erskine,  when 
defending  Hadfield  for  shooting  the  king,  in  the  year  1800, 
justly  observed:  "No  such  madman  ever  existed  in  the  world. " 
After  this  great  and  historical  case,  the  existence  of  delusion 
promised  for  awhile  to  become  the  sole  test  of  insanity,  and 
acting  imder  the  duress  of  such  delusion,  was  recognized  in 
effect  as  the  legal  rule  of  responsibility.  Lord  Kenyon,  after 
ordering  a  verdict  of  acquittal  in  that  case,  declared  with  em- 
phasis that  there  was  "no  doubt  on  earth"  the  law  was  correctly 
stated  in  the  argument  of  counsel.  But,  as  it  was  soon  discov- 
ered that  insanity  often  existed  without  delusions,  as  well  as 
delusions  without  insanity,  this  view  was  also  abandoned. 
Lord  Hale  had  before  declared  that  the  rule  of  responsibility 
was  measured  by  the  mental  capacity  possessed  by  a  child 
fourteen  years  of  age,  and  Mr.  Justice  Tracy,  and  other  judges 
had  ventured  to  decide  that,  to  be  non-punishable  for  alleged 
acts  of  crime,  "a  man  must  be  totally  deprived  of  his  under- 
standing and  memory,  so  as  not  to  know  what  he  was  doing — no 
more  than  an  infant,  a  brute,  or  a  wild  beast. — ^Arnold's  Case, 
16  How.  St.  Tr.  764.  All  these  rules  have  necessarily  been 
discarded  in  modem  times  in  the  light  of  the  new  scientific 
knowledge  acquired  by  a  more  thorough  study  of  the  disease  of 
insanity.  Li  Bellin^am's  Case,  decided  in  1812,  by  Lord 
[Sir  James]  Mansfield  at  the  Old  Bailey  (CoIT^  on  Lun.  630), 
the  test  was  held  to  consist  in  a  knowledge  that  murder,  the 
crime  there  committed,  was  "against  the  laws  of  God  and 
nature, "  thus  meaning  an  ability  to  distinguish  between  right 
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and  wrong  in  the  abstract.  This  rule  was  not  adhered  to,  but 
seems  to  have  been  modified  so  as  to  make  the  test  rather  a 
knowledge  of  right  and  wrong  as  appUed  to  the  particular 
act.  Lawson  on  Insanity,  231,  sec.  7  et  seq.  The  great  leading 
case  on  this  point  in  England  is  McNaghten's  Case,  decided  in 
1843,  before  the  EngUsh  House  of  Lords,  10  CI.  &  F.  200;  s.  c.  2 
Lawson's  Cr.  Def.  150.  It  was  decided  by  the  judges  in  that 
case,  that,  in  order  to  entitle  the  accused  to  acquittal,  it  must 
be  clearly  proved  that,  at  the  time  of  committing  the  offence,  he 
was  laboring  under  such  a  defect  of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing,  or,  if  he  did,  not  to  know  that  what  he  was  doing  was 
wrong.  This  rule  is  commonly  supposed  to  have  heretofore 
been  adopted  by  this  court,  and  has  been  followed  by  the 
general  current  of  American  adjudications.  Boswell  v.  The 
State,  63  Ala.  307;  s.  c,  35  Amer.  Rep.  20;  s.  c,  2  Lawson's  Cr. 
Def.  352;  McAlUster  v.  State,  17  Ala.  434;  Lawson  on  Insanity, 
219-221,  231. 

In  view  of  these  conflicting  decisions,  and  of  the  new  light 
thrown  on  the  disease  of  insanity  by  the  discoveries  of  modem 
psychological  medicine,  the  courts  of  the  country  may  well 
hesitate  before  blindly  following  in  the  unsteady  footsteps 
found  upon  the  old  sandstones  of  our  common-law  jurispru- 
dence a  century  ago.  The  trial  court,  with  prudent  propriety, 
followed  the  previous  decisions  of  this  court,  the  correctness  of 
which,  as  to  this  subject,  we  are  now  requested  to  review. 

We  do  not  hesitate  to  say  that  we  re-open  the  discussion  of 
iHais  subject  with  no  little  reluctance,  having  long  hesitated  to 
disturb  our  past  decisions  on  this  branch  of  the  law.  Nothing 
could  induce  us  to  do  so  except  an  imperious  sense  of  duty, 
which  has  been  excited  by  a  protracted  investigation  and  study, 
impressing  our  minds  with  the  conviction  that  the  law  of 
insanity,  as  declaried  by  the  courts  on  many  points,  and  es- 
pecially the  rule  of  criminal  accountabiUty,  and  the  assumed 
tests  of  disease,  to  that  extfent  which  confers  legal  irresponsi- 
bility, have  not  kept  pace  with  the  progress  of  thought  and 
discovery,  in  the  present  advanced  stages  of  medical  science. 
Though  science  has  led  the  way,  the  courts  of  England  have 
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declined  to  follow,  as  shown  by  their  adherence  to  the  rulings 
in  McNaghten's  Case,  emphasized  by  the  strange  declaration 
made  by  the  Lord  Chancellor  of  England,  in  the  House  of  Lords, 
on  so  late  a  day  as  March  11,  1862,  that  "the  introduction  of 
medical  opinions  and  medical  theories  into  this  subject  has 
proceeded  upon  the  vicious  principle  of  considering  insanity  as 
a  disease." 

It  is  not  surprising  that  this  state  of  affairs  has  elicited  from  a 
learned  law  writer,  who  treats  of  this  subject,  the  humiliating 
declaration,  that,  imder  the  influence  of  these  ancient  theories, 
"the  memorials  of  our  jurisprudence  are  written  all  over  with 
cases  in  which  those  who  are  now  understood  to  have  been 
insane,  have  been  executed  as  criminals."  1  Bish.  Cr.  Law  (7th 
ed.),  sec.  390.  There  is  good  reason,  both  for  this  fact,  and  for 
the  existence  of  unsatisfactory  rules  on  this  subject.  In  what 
we  say  we  do  not  intend  to  give  coimtenance  to  acquittals  of 
criminals,  frequent  examples  of  which  have  been  witnessed 
in  modem  times,  based  on  the  doctrine  of  moral  or  emotional 
insanity,  unconnected  with  mental  disease,  which  is  not  yet 
sufficiently  supported  by  psychology,  or  recognized  by  law  as 
an  excuse  for  crime.  BosweU's  Case,  supra;  1  Whar.  Cr.  Law 
(9th  ed.),  sec.  43. 

In  ancient  times,  lunatics  were  not  regarded  as  "unfortunate 
sufferers  from  disease,  but  rather  as  subjects  of  demoniacal 
possession,  or  as  self-made  victims  of  evil  passions."  They 
were  not  cared  for  humanely  in  asylimis  and  hospitals,  but 
were  incarcerated  in  jails,  punished  with  chains  and  stripes, 
and  often  sentenced  to  death  by  burning  or  the  gibbet.  When 
put  on  their  trial,  the  issue  before  the  court  then  was  not  as 
now.  If -acquitted,  they  could  only  be  turned  loose  on  the  com- 
munity to  repeat  their  crimes  without  molestation  or  restraint. 
They  could  not  be  committed  to  hospitals,  as  at  the  present 
day,  to  be  kept  in  custody,  cared  for  by  medical  attention, 
and  often  cured.  It  was  not  until  the  beginning  of  the  present 
century  that  the  progress  of  Christian  civilization  asserted  it- 
self by  the  exposure  of  the  then  existing  barbarities,  and  that 
the  outcry  of  philanthropists  succeeded  in  eliciting  an  inves- 
tigation of  the  British  parliament  looking  to  their  suppression. 
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Up  to  that  period  the  medical  treatment  of  the  insane  is  known 
to  have  been  conducted  upon  a  basis  of  ignorance,  inhumanity 
and  empiricism.  Amer.  Cyclop.,  vol.  9  (1874),  title,  Insanity. 
Being  pimished  for  wickedness,  rather  than  treated  for  disease, 
this  is  not  surprising.  The  exposure  of  these  evils  not  only  led 
to  the  establishment  of  that  most  beneficient  of  modern  civil- 
ized charities — the  hospital  and  asylimi  for  the  insane — but  also 
fiUTiished  hitherto  unequaled  opportunities  to  the  medical 
profession  of  investigating  and  treating  insanity  on  the  patho- 
logical basis  of  its  being  a  disease  of  the  mind.  Under  these 
new  and  more  favorable  conditions  the  medical  jurisprudence  of 
insanity  has  assumed  an  entirely  new  phase.  The  nature  and 
exciting  causes  of  the  disease  have  been  thoroughly  studied 
and  more  fully  comprehended.  The  result  is  that  the  "right 
and  wrong  test,"  as  it  is  sometimes  called,  which,  it  must  be 
remembered,  itself  originated  with  the  medical  profession,  in 
the  mere  dawn  of  the  scientific  knowledge  of  insanity,  has  been 
condemned  by  the  great  current  of  modern  medical  authorities, 
who  believe  it  to  be  "founded  on  an  ignorant  and  imperfect 
view  of  the  disease."  Encyc.  Brit.  vol.  15  (9th  ed.),  title,  In- 
sanity. 

The  question  then  presented  seems  to  be,  whether  an  old 
rule  of  legal  responsibihty  shall  be  adhered  to,  based  on  theo- 
ries of  physicians  promulgated  a  hundred  years  ago,  which 
refuse  to  recognize  any  evidence  of  insanity,  except  the  single 
test  of  mental  capacity  to  distinguish  right  and  wrong — or 
whether  the  courts  will  recognize  as  a  possible  fact,  if  capable 
of  proof  by  clear  and  satisfactory  testimony,  the  doctrine,  now 
alleged  by  those  of  the  medical  profession  who  have  made  in- 
sanity a  special  subject  of  investigation,  that  the  old  test  is 
wrong,  and  that  there  is  no  single  test  by  which  the  existence 
of  the  disease,  to  that  degree  which  exempts  from  pimishment, 
can  in  every  case  be  infaUibly  detected.  The  inquiry  must  not 
be  unduly  obstructed  by  the  doctrine  of  stare  decisis,  for  the 
life  of  the  common-law  system  and  the  hope  of  its  perma- 
nency consist  largely  in  its  power  of  adaptation  to  new  scien- 
tific discoveries,  and  the  requirements  of  an  ever  advanc- 
ing civilization.    There  is  inherent  in  it  the  vital  principle  of 
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juridical  evolution,  which  preserves  itself  by  a  constant  struggle 
for  approximation  to  the  highest  practical  wisdom.  It  is  not 
like  the  laws  of  the  Medes  and  Persians,  which  could  not  be 
changed.  In  establishing  any  new  rule,  we  should  strive, 
however,  to  have  proper  regard  for  two  opposite  aspects  of  the 
subject,  lest,  in  the  words  of  Lord  Hale,  "on  one  side,  there  be 
a  kind  of  inhumanity  towards  the  defects  of  human  nature; 
or,  on  the  other,  too  great  indulgence  to  great  crimes. 

It  is  everywhere  admitted,  and  as  to  this  there  can  be  no 
doubt,  that  an  idiot,  lunatic,  or  other  person  of  diseased  muid, 
who  is  afflicted  to  such  extent  as  not  to  know  whether  he  is 
doing  right  or  wrong,  is  not  punishable  for  any  act  which  he  may 
do  while  in  that  state. 

Can  the  courts  justly  say,  however,  that  the  only  test  or  rule 
of  responsibihty  in  criminal  cases  is  the  power  to  distinguish 
right  from  wrong,  whether  in  the  abstract,  or  as  applied  to  the 
particular  case?  Or  may  there  not  be  insane  persons,  of  a 
diseased  brain,  who,  while  capable  of  perceiving  the  difference 
between  right  and  wrong,  are,  as  matter  of  fact,  so  far  under  the 
duress  of  such  disease  as  to  destroy  the  power  to  choose  be- 
tween right  and  wrong?  Will  the  courts  assume  as  a  fact,  not 
to  be  rebutted  by  any  amount  of  evidence,  or  any  new  dis- 
coveries of  medical  science,  that  there  is,  and  can  be  no  such 
state  of  the  mind  as  that  described  by  a  writer  on  psychological 
medicine  as  one  "in  which  the  reason  has  lost  its  empire  over 
the  passions,  and  the  actions  by  which  they  are  manifested, 
to  such  a  degree  that  the  individual  can  neither  repress  the 
former  nor  abstain  from  the  latter"  ?    Dean's  Med.  Jur.  497. 

Much  confusion  can  be  avoided  in  the  discussion  of  this  sub- 
ject by  separating  the  duty  of  the  jury  from  that  of  the  court 
in  the  trial  of  a  case  of  this  character.  The  province  of  the 
jury  is  to  determine  facts;  that  of  the  court  to  state  the  law. 
The  rule  in  McNaghten's  Case  arrogates  to  the  couri;,  in  legal 
effect,  the  right  to  assert,  as  matter  of  law^  the  following  proposi- 
tions: 

(1)  That  there  is  but  a  single  test  of  the  existence  of  that 
degree  of  insanity,  such  as  confers  irresponsibihty  for  crime. 

(2)  That  there  does  not  exist  any  case  of  such  insanity  in 
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which  that  single  test — the  capacity  to  distinguish  right  from 
\\Tong-^does  not  appear. 

(3)  That  all  other  evidences  of  alleged  insanity,  supposed 
by  physicians  and  experts  to  indicate  a  destruction  of  the  free- 
dom of  the  human  will,  and  the  irresistible  duress  of  one's  ac- 
tions, do  not  destroy  his  mental  capacity  to  entertain  a  crim- 
inal intent. 

The  whole  difficulty,  as  justly  said  by  the  Supreme  Judicial 
Court  of  New  Hampshire,  is,  that  "courts  have  undertaken 
to  declare  that  to  be  law  which  is  matter  of  fact."  "If,"  ob- 
serves the  same  court,  "the  tests  on  insanity  are  matters  of 
law,  the  practice  of  allowing  experts  to  testify  what  they  are 
should  be  discontinued;  if  they  are  matters  of  fact,  the  judge 
should  no  longer  testify  without  being  sworn  as  a  witness,  and 
showing  himself  to  be  qualified  to  testify  as  an  expert."  State 
V.  Pike,  49  N.  H.  399. 

We  first  consider  what  is  the  proper  legal  rule  of  responsibility 
in  criminal  cases. 

No  one  can  deny  that  there  must  be  two  constituent  ele- 
ments of  legal  responsibihty  in  the  commission  of  every  crime, 
and  no  rule  can  be  just  and  reasonable  which  fails  to  recognize 
either  of  them:  (1)  Capacity  of  intellectual  discrimination; 
and  (2)  freedom  of  will.  Mr.  Wharton,  after  recognizing  this 
fimdamesntal  and  obvious  principle,  observes:  "If  there  be 
either  incapacity  to  distinguish  between  right  and  wrong  as  to 
the  particular  act,  or  delusion  as  to  the  act,  or  inability  to 
refrain  from  doing  the  act,  there  is  no  responsibihty."  1  Whar. 
Cr.  Law  (9th  ed.),  sec.  33.  Says  Mr.  Bishop,  in  discussing  this 
subject:  "There  cannot  be,  and  there  is  not,  in  any  locaUty, 
or  age,  a  law  pimishing  men  for  what  they  cannot  avoid." 
1  Bish.  Cr.  Law  (7th  ed.),  sec,  383b. 

If,  therefore,  it  be  true,  as  matter  of  fact,  that  the  disease  of 
insanity  can,  in  its  action  on  the  human  brain  through  a  shat- 
tered nervous  organization,  or  in  any  other  mode,  so  affect  the 
mind  as  to  subvert  the  freedom  of  the  wiU,  and  thereby  de- 
stroy the  power  of  the  victim  to  choose  between  the  right  and 
wrong,  although  he  perceive  it — by  which  we  mean  the  power 
of  volition  to  adhere  in  action  to  the  right  and  abstain  from  the 
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wrong — is  such  a  one  criminally  responsible  for  an  act  done 
under  the  influence  of  such  controlling  disease?  We  clearly 
think  not,  and  such  we  beUeve  to  be  the  just,  reasonable  and 
humane  rule,  towards  which  all  the  modem  authorities  in  this 
coimtry,  legislation  in  England,  and  the  laws  of  other  civilized 
coimtries  of  the  world,  are  gradually,  but  surely  tending,  as 
we  shall  further  on  attempt  more  fully  to  show. 

We  next  consider  the  question  as  to  the  probable  existence  of 
sv£h  a  disease,  and  the  test  of  its  presence  in  a  given  case. 

It  will  not  do  for  the  courts  to  dogmatically  deny  the  pos- 
sible existence  of  such  a  disease,  or  its  pathological  and  psy- 
chical effects,  because  this  is  a  matter  of  evidence,  not  of  law,  or 
judicial  cognizance.  Its  existence,  and  effect  on  the  mind  and 
conduct  of  the  patient,  is  a  question  of  fact  to  be  proved,  just 
as  much  as  the  possible  existence  of  cholera  or  yellow  fever 
formerly  was  before  these  diseases  became  the  subjects  of  com- 
mon knowledge,  or  the  effects  of  delirium  from  fever,  or  in- 
toxication from  opium  and  alcoholic  stimulants  would  be.  The 
courts  could,  with  just  as  much  propriety,  years  ago,  have 
denied  the  existence  of  the  Copernican  system  of  the  imiverse, 
the  efficacy  of  steam  and  electricity  as  a  motive  power,  or  the 
possibDity  of  communication  in  a  few  moments  between  the 
continents  of  Europe  and  America  by  the  magnetic  telegraph, 
or  that  of  the  instantaneous  transmission  of  the  human  voice 
from  one  distant  city  to  another  by  the  use  of  the  telephone. 
These  are  scientific  facts,  first  discovered  by  experts  before 
becoming  matters  of  common  knowledge.  So,  in  like  manner, 
must  be  every  other  unknown  scientific  fact  in  whatever  pro- 
fession or  department  of  knowledge.  The  existence  of  such  a 
cerebral  disease  as  that  which  we  have  described,  is  earnestly 
alleged  by  the  superintendents  of  insane  hospitals  and  other 
experts,  who  constantly  have  experimental  dealings  with  the 
insane,  and  they  are  permitted  every  day  to  so  testify  before 
juries.  The  truth  of  their  testimony — or  what  is  the  same  thing, 
the  existence  or  non-existence  of  such  a  disease  of  the  mind — 
in  each  particular  case,  is  necessarily  a  matter  for  the  determi- 
nation of  the  jury  from  the  evidence. 

So  it  is  equally  obvious  that  the  courts  cannot,  upon  any 
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sound  principle,  undertake  to  say  what  are  the  invariable  or 
infallible  tests  of  such  disease.  The  attempt  has  been  repeat- 
edly made,  and  has  proved  a  confessed  failure  in  practice. 
"Such  a  test,"  says  Mr.  Bishop,  "has  never  been  foimd,  not 
because  those  who  have  searched  for  it  have  not  been  able  and 
diligent,  but  because  it  does  not  exist."  1  Bish.  Cr.  Law  (7th 
ed.),  sec.  381.  In  this  conclusion,  Dr.  Ray,  in  his  learned  work 
on  the  Medical  Jurisprudence  of  Insanity,  fully  concurs.  Ray's 
Med,  Jur.  Ins.,  p.  39.  The  symptoms  and  causes  of  insanity 
are  so  variable,  and  its  pathology  so  complex,  that  no  two  cases 
may  be  just  alike.  "The  fact  of  its  existence,"says  Dr.  Ray, 
"is  never  established  by  any  single  diagnostic  symptom,  but 
by  the  whole  body  of  symptoms,  no  particular  one  of  which 
is  present  in  every  case."  Ray's  Med.  Jur.  of  Ins.,  sec.  24.  Its 
exciting  causes  being  moral,  psychical,  and  physical,  are  the 
especial  subjects  of  speciaUsts'  study.  What  effect  may  be 
exerted  on  the  given  patient  by  age,  sex,  occupation,  the 
seasons,  personal  surroimdings,  hereditary  transmission,  and 
other  causes,  is  the  subject  of  evidence  based  on  investiga- 
tion, diagnosis,  observation  and  experiment.  PecuUar  oppor- 
tunities, never  before  enjoyed  in  the  history  of  our  race,  are 
offered  in  the  present  age  for  the  ascertainment  of  these  facts, 
by  the  establishment  of  asylums  for  the  custody  and  treat- 
ment of  the  insane,  which  Christian  benevolence  and  states- 
manship have  substituted  for  jails  and  gibbets.  The  testimony 
of  these  experts — differ  as  they  may  in  many  doubtful  cases — 
would  seem  to  be  the  best  which  can  be  obtained,  however 
unsatisfactory  it  may  be  in  some  respects. 

In  the  present  state  of  our  law,  under  the  rule  in  McNaghten's 
Case,  we  are  confronted  with  this  practical  difficulty,  which 
itself  demonstrates  the  defects  of  the  rule.  The  courts  in  effect 
charge  the  juries,  as  matter  of  law,  that  no  such  mental  dis- 
ease exists  as  that  often  testified  to  by  medical  writers,  super- 
intendents of  insane  hospitals,  and  other  experts — that  there 
can  be,  as  matter  of  scientific  fact,  no  cerebral  defect,  congenital 
or  acquired,  which  destroys  the  patient's  power  of  self-control — 
his  liberty  of  will  and  action — ^provided  only  he  retains  a  mental 
consciousness  of  right  and  wrong.    The  experts  are  immedi- 
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ately  put  under  oath,  and  tell  the  juries  just  the  contrary,  as 
matter  of  evidence;  assertmg  that  no  one  of  ordinary  intelU- 
gence  can  spend  an  hour  in  the  wards  of  an  insane  asylum  with- 
out discovering  such  cases,  and,  in  fact,  that  "the  whole 
management  of  such  asylums  presupposes  a  knowledge  of 
right  and  wrong  on  the  part  of  the  inmates."  Guy  &  F.  on 
Forensic  Med.  220.  The  result  in  practice,  we  repeat,  is,  that  the 
courts  charge  one  way,  and  the  jury,  following  an  alleged  higher 
law  of  humanity,  find  another,  in  harmony  with  the  evidence. 

In  Bucknill  on  Criminal  Lunacy,  p.  59,  it  is  asserted  as  "the 
result  of  observation  and  experience,  that  in  all  lunatics,  and 
in  the  most  degraded  idiots,  whenever  manifestations  of  any 
mental  action  can  be  educed,  the  feeling  of  right  and  wrong 
may  be  proved  to  exist." 

"With  regard  to  this  test,"  says  Dr.  Russell  Reynolds,  in 
his  work  on  "The  Scientific  Value  of  the  Legal  Tests  of  In- 
sanity," p.  34  (London,  1872),  "I  may  say,  and  most  emphat- 
ically, that  it  is  utterly  untrustworthy,  because  untrue  to  the 
obvious  facts  of  nature." 

In  the  learned  treatise  of  Drs.  Bucknill  and  Tuke  on  "Psy- 
chological Medicine,"  p.  269  (4th  ed.,  London,  1879),  the  legal 
tests  of  responsibility  are  discussed,  and  the  adherence  of  the 
courts  to  the  right  and  wrong  test  is  deplored  as  unfortunate, 
the  true  principle  being  stated  to  be  "whether,  in  consequence 
of  congenital  defect  or  acquired  disease,  the  power  of  self- 
control  is  absent  altogether,  or  is  so  far  wanting  as  to  render 
the  individual  irresponsible."  It  is  observed  by  the  authors: 
"As  has  again  and  again  been  shown,  the  imconsciousness  of 
right  and  wrong  is  one  thing,  and  the  powerlessness,  through 
cerebral  defect  or  disease,  to  do  right  is  another.  To  confound 
them  in  an  asylum  would  have  the  effect  of  transferring  a  con- 
siderable number  of  the  inmates  thence  to  the  treadmill  or 
the  gallows." 

Dr.  Peter  Bryce,  Superintendent  of  the  Alabama  Insane 
Hospital  for  more  than  a  quarter  century  past,  alluding  to  the 
moral  and  disciplinary  treatment  to  which  the  insane  inmates 
are  subjected,  observes:  "They  are  dealt  with  in  this  institu- 
tion, as  far  as  it  is  practicable  to  do  so,  as  rational  beings;  and 
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it  seldom  happens  that  we  meet  with  an  insane  person  who 
cannot  be  made  to  discern,  to  some  feeble  extent,  his  duties 
to  himself  and  others,  and  his  true  relations  to  society."  Six- 
teenth Annual  Rep.  Ala.  Insane  Hosp,  (1876),  p.  22;  Biennial 
Rep.  (1886),  pp.  12-18. 

Other  distinguished  writers  on  the  medical  jurisprudence  of 
insanity  have  expressed  like  views,  with  comparative  unanim- 
ity. And  nowhere  do  we  find  the  rule  more  emphatically  con- 
demned than  by  those  who  have  the  practical  care  and  treat- 
ment of  the  insane  in  the  various  limatic  asylums  of  every 
civilized  country.  A  notable  instance  is  found  in  the  following 
resolution  unanimously  passed  at  the  annual  meeting  of  the 
British  Association  of  Medical  Officers  of  Asylums  and  Hos- 
pitals for  the  Insane,  held  in  London,  July  14,  1864,  where 
there  were  present  fifty-four  medical  officers: 

"Resolved,  That  so  much  of  the  legal  test  of  the  mental  con- 
dition of  an  alleged  criminal  limatic  as  renders  him  a  respon- 
sible agent,  because  he  knows  the  difference  between  right  and 
wrong,  is  inconsistent  with  the  fact,  well  known  to  every 
member  of  this  meeting,  that  the  power  of  distinguishing  be- 
tween right  and  wrong  exists  very  frequently  in  those  who  are 
undoubtedly  insane,  and  is  often  associated  with  dangerous 
and  imcontrollable  delusions."  Judicial  Aspects  of  Ins.  (Or- 
dronaux,  1877),  423-424. 

These  testimonials  as  to  a  scientific  fact  are  recognized  by 
intelligent  men  in  the  affairs  of  every  day  business,  and  are 
constantly  acted  on  by  juries.  They  cannot  be  silently  ignored 
by  judges.  Whether  established  or  not,  there  is  certainly  re- 
spectable evidence  tending  to  establish  it,  and  this  is  all  the 
courts  can  require. 

Nor  are  the  modern  law  writers  silent  in  their  disapproval 
of  the  alleged  test  under  discussion.  It  meets  with  the  criti- 
cism or  condemnation  of  the  most  respectable  and  advanced 
in  thought  among  them,  the  tendency  being  to  incorporate  in 
the  legal  rule  of  responsibiUty  "not  only  the  jmowledge  of  good 
and  evil,  but  the  power  to  choose  the  one,  and  refrain  from  the 
other."  Browne's  Med.  Jur.  of  Insanity,  sec.  13  et  seq.,  sec.  18; 
Ray's  Med.  Jur., sees.  16-19;  Whart.  &  StiI16's  Med.  Jur.,  sec.  59; 
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1  Wliart.  Cr.  Law  (9th  ed.),  sees.  33,  43,  45;  1  Bish.  Cr.  Law 
(7th  ed.),  sec,  386  et  seq.;  Judicial  Aspects  of  Insanity)  Or- 
dronaux),  419;  1  Greenl.  Ev.,  sec.  372;  1  Steph.  Hist.  Cr.  Law, 
sec.  168;  Amer.  Law  Rev.,  vol.  4  (1869-70),  236  et  seq. 

The  following  practical  suggestion  is  made  in  the  able  treat- 
ise of  Balfour  Browne  above  alluded  to:  "In  a  case  of  alleged 
insanity,  then,"  he  says,  "if  the  individual  suffering  from  en- 
feeblement  of  intellect,  delusion,  or  any  other  form  of  mental 
aberration,  was  looked  upon  as,  to  the  extent  of  this  delusion, 
under  the  influence  of  duress  (the  dire  duress  of  disease),  and 
in  so  far  incapacitated  to  choose  the  good  and  eschew  the  evil, 
in  so  far,  it  seems  to  us,"  he  continues,  "would  the  require- 
ments of  the  law  be  fulfilled;  and  in  that  way  it  would  afford 
an  opening,  by  the  evidence  of  experts,  for  the  proof  of  the 
amount  of  self-duress  in  each  individual  ease,  and  thus  alone 
can  the  criterion  of  law  and  the  criterion  of  the  inductive 
science  of  medical  psychology  be  made  to  coincide."  Med. 
Jur.  of  Ins.  (Browne),  sec.  18. 

This,  in  our  judgment,  is  the  practical  solution  of  the  diffi- 
culty before  us,  as  it  preserves  to  the  courts  and  the  juries, 
respectively,  a  harmonious  field  for  the  full  assertion  of  their 
time-honored  fimctions. 

So  great,  it  may  be  added,  are  the  embarrassments  growing 
out  of  the  old  rule,  as  expoimded  by  the  judges  in  the  House 
of  English  Lords,  that,  in  March,  1874,  a  bill  was  brought 
before  the  House  of  Commons,  supposed  to  have  been  drafted 
by  the  learned  coimsel  for  the  Queen,  Mr.  Fitzjames  Stephen, 
which  introduced  into  the  old  rule  the  new  element  of  an  ab- 
sence of  the  power  of  self-control,  produced  by  diseases  affect- 
ing the  mind,  and  this  proposed  alteration  of  the  law  w;as 
cordially  recommended  by  the  late  Chief  Justice  Cockbum, 
his  only  objection  being  that  the  principle  was  proposed  to  be 
limited  to  the  case  of  homicide.  1  Whart.  Cr.  Law  (9th  ed.),  sec. 
45,  p.  66,  note  1;  Browne's  Med.  Jur.  of  Insan.,  sec.  10,  note  1. 

There  are  many,  well-considered  cases  which  support  these 
views. 

[Here  follows  a  discussion  of  the  following  cases:  Case  of  Had- , 
field,  27  How.  St.  Tr.  1282;  U.  S.  v.  Lawrence,  4  Cf.  C.  C.  Rep. 
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518;  U.  S.  V.  Guiteau,  10  Fed.  Rep.  161;  Rex  v.  Oxford,  2  C.  & 
P.  225;  State  v.  Felter,  35  Iowa,  68;  Hopps  v.  People,  31  111.  385; 
Bradley  v.  State,  31  Ind.  492;  Harris  v.  State,  18  Tex-.  Ct.  App. 
287;  State  t).  Pike,  49  N.  H.  399;  State  v.  Jones,  50  N.  H.  369.] 

Numerous  other  cases  could  be  cited  bearing  on  this  partic- 
ular phase  of  the  law,  and  supporting  the  above  views  with 
more  or  less  clearness  of  sta(tement.  That  some  of  these  cases 
adopt  the  extreme  view,  and  recognize  moral  insanity  as  a 
defence  to  crime,  and  others  adopt  a  measure  of  proof  for  the 
estabhshment  of  insanity  more  Uberal  to  the  defendant  than 
our  own  rule,  can  neither  lessen  their  weight  as  authority,  nor 
destroy  the  force  of  their  logic.  Many  of  them  go  further  on 
each  of  these  points  than  this  court  has  done,  and  are,  there- 
fore, stronger  authorities  than  they  would  otherwise  be  in  the 
support  of  our  views.  Kriel  v.  Com.,  5  Bush  (Ky.),  362;  Smith 
V.  Com.,  1  Duv.  (Ky.)  224;  Dejamette  v.  Com.,  75  Va.  867; 
Coyle  V.  Com.,  100  Pa.  St.  573;  Cunningham  v.  State,  56  Miss. 
269;  Com.  v.  Rogers,  7  Mete.  500;  State  v.  Johnson,  40  Conn. 
136;  Anderson  v.  State,  43  Conn.  514,  525;  Buswell  on  Ins. 
sec.  439  et  seq.;  State  v.  McWhorter,  46  Iowa,  88. 

The  law  of  Scotland  is  in  accord  with  the  English  law  on 
this  subject,  as  might  well  be  expected.  The  Criminal  Code 
of  Germany,  however,  contains  the  following  provision,  which 
is  said  to  have  been  the  formulated  result  of  a  very  able  dis- 
cussion both  by  the  physicians  and  lawyers  of  that  country: 
"There  is  no  criminal  act  when  the  actor  at  the  time  of  the 
offence  is  in  a  state  of  unconsciousness,  or  morbid  disturbance 
of  the  mind,  through  which  the  free  determination  of  his  will 
is  excluded."  Ency.  Brit.  (9th  ed.),  vol.  9,  p.  112;  citing  Crim. 
Code  of  Germany  (sec.  51,  R.  G.  B.). 

The  Code  of  France  provides:  "There  can  be  no  crime  or 
offence  if  the  accused  was  in  a  state  of  madness  at  the  time  of 
the  act."  For  some  time  the  French  tribunals  were  inclined  to 
interpret  this  law  in  such  a  manner  as  to  follow  in  substance 
the  law  of  England.  But  that  construction  has  been  abandoned, 
and  the  modern  view  of  the  medical  profession  is  now  adopted 
in  that  coimtry. 

It  is  no  satisfactory  objection  to  say  that  the  rule  above 
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announced  by  us  is  of  difficult  application.  The  rule  in  Mc- 
Naghten's  Case,  supra,  is  equally  obnoxious  to  a  like  criticism. 
The  difficulty  does  not  lie  in  the  rule,  but  is  inherent  in  the 
subject  of  insanity  itself.  The  practical  trouble  is  for  the 
courts  to  determine  in  what  particular  cases  the  party  on  trial 
is  to  be  transferred  from  the  category  of  sane  to  that  of  insane 
criminals — ^where,  in  other  words,  the  border  line  of  punish- 
ability is  adjudged  to  be  passed.  But,  as  has  been  said  in 
reference  to  an  every-day  fact  of  nature,  no  one  can  say  where 
twilight  ends  or  begins,  but  there  is  ample  distinction,  never- 
theless, between  day  and  night.  We  think  we  can  safely  rely 
in  this  matter  upon  the  intelligence  of  our  juries,  guided  by  the 
testimony  of  men  who  have  practically  made  a  study  of  the 
disease  of  insanity;  and  enlightened  by  a  conscientious  desire, 
on  the  one  hand,  to  enforce  the  criminal  laws  of  the  land,  and 
on  the  other,  not  to  deal  harshly  with  any  unfortunate  victim  of 
a  diseased  mind,  acting  without  the  Ught  of  reason,  or  the 
power  of  volition. 

Several  rulings  of  the  court,  including  especially  the  one 
given  ex  mero  motu,  and  the  one  numbered  five,  were  in  conflict 
with  this  view,  and  for  these  errors  the  judgment  must  be 
reversed.  The  charges  requested  by  defendant  were  all  objec- 
tionable on  various  groimds.  Some  of  them  were  imperfect 
statements  of  the  rules  above  announced;  some  were  argu- 
mentative, and  others  were  misleading  by  reason  of  ignoring 
one  or  more  of  the  essentials  of  criminal  irresponsibility,  as 
explained  in  the  foregoing  opinion.  , 

It  is  almost  needless  to  add  that  where  one  does  not  act  under 
the  duress  of  a  diseased  mind,  or  insane  delusion,  but  from 
motives  of  anger,  revenge  or  other  passion,  he  cannot  claim 
to  be  shielded  from  punishment  for  crime  on  the  ground  of 
insanity.  Insanity  proper,  is  more  or  less  a  mental  derange- 
ment, coexisting  often,  it  is  true,  with  a  disturbance  of  the 
emotions,  affections  and  other  moral  powers.  A  mere  moral,  or 
emotional  insanity,  so-called,  unconnected  with  disease  of  the 
mind,  or  irresistible  impulse  resulting  from  mere  moral  obliq- 
uity, or  wicked  propensities  and  habits,  is  not  recognized  as  a 
defence  to  crime  in  our  courts.    1  Whar.  Cr.  Law  (9th  ed.), 
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sec.  46;  Boswell  v.  State,  63  Ala.  307,  35  Amer.  Rep.  20;  Ford 
V.  State,  71  Ala.  385. 

The  charges  refused  by  the  court  raise  the  question  as  to 
how  far  one  acting  under  the  influence  of  an  insane  delusion 
is  to  be  exempted  from  criminal  accountabiUty.  The  e^adence 
tended  to  show  that  one  of  the  defendants,  Mrs.  Nancy  J. 
Parsons,  acted  under  the  influence  of  an  insane  delusion  that  the 
deceased,  whom  she  assisted  in  kilhng,  possessed  supernatural 
power  to  afflict  her  with  disease  and  to  take  her  life  by  some 
"supernatural  trick";  that  by  means  of  such  power  the  de- 
ceased had  caused  defendant  to  be  in  bad  health  for  a  long 
time,  and  that  she  acted  under  the  belief  that  she  was  in  great 
danger  of  the  loss  of  her  life  from  the  conduct  of  deceased 
operating  by  means  of  such  supernatural  power. 

The  rule  in  McNaghten's  Case,  as  decided  by  the  English 
judges,  and  supposed  to  have  been  adopted  by  the  court,  is 
that  the  defence  of  insane  delusion  can  be  allowed  to  prevail 
in  a  criminal  case  only  when  the  imaginary  state  of  facts  would, 
if  real,  justify  or  excuse  the  act;  or,  in  the  language  of  the 
English  judges  themselves,  the  defendant  "must  be  considered 
in  the  same  situation  as  to  responsibiUty,  as  if  the  facts  with 
respect  to  which  the  delusion  exists  were  real."  Boswell's  Case, 
63  Ala.  307.  It  is  apparent,  from  what  we  have  said,  that  this 
rule  cannot  be  correct,  as  apphed  to  all  cases  of  this  nature, 
even  limiting  it,  as  done  by  the  EngUsh  judges,  to  cases  where 
one  "labors  under  partial  delusion,  and  is  not  in  other  respects 
insane."  McNaghten's  Case,  10  CI.  &  P.  200;  s.  c,  2  Lawson's 
Cr.  Def.  150.  It  holds  a  partially  insane  person  as  responsible 
as  if  he  were  entirely  sane,  and  it  ignores  the  possibiHty  of 
crime  being  committed  under  the  duress  of  an  insane  delusion, 
operating  upon  a  human  mind,  the  integrity  of  which  is  de- 
stroyed or  impaired  by  disease,  except,  perhaps,  in  cases  where 
the  imaginary  state  of  facts,  if  real,  would  excuse  or  justify  the 
act  done  under  their  influence.  Field's  Med.  Leg.  Guide, 
101-104;  Guy  &  F.  on  Forensic  Med.  220.  If  the  rule  declared 
by  the  Enghsh  judges  be  correct,  it  necessarily  follows  that  the 
only  possible  instance  of  excusable  homicide  in  cases  of  de- 
lusional insanity  would  be,  where  the  delusion,  if  real,  would 
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have  been  such  as  to  create,  in  the  mind  of  a  reasonable  man, 
a  just  apprehension  of  imminent  peril  to  life  or  limb.  The 
personal  fear,  or  timid  cowardice  of  the  insane  man,  although 
created  by  disease  acting  through  a  prostrated  nervous  organi- 
zation, would  not  excuse  xmdue  precipitation  of  action  on  his 
part.  Nothing  would  justify  assailing  his  supposed  adversary 
except  an  overt  act,  or  demonstration  on  the  part  of  the  latter, 
such  as,  if  the  imaginary  facts  were  real,  would,  under  like  cir- 
cmnstances,  have  justified  a  man  perfectly  sane  in  shooting  or 
killing.  If  he  dare  fail  to  reason,  on  the  supposed  facts  em- 
bodied in  the  delusion,  as  perfectly  as  a  sane  man  could  do  on  a 
like  state  of  realties,  he  receives  no  mercy  at  the  hands  of  the 
law.  It  exacts  of  him  the  last  pound  of  flesh.  It  would  follow, 
also,  under  this  rule,  that  the  partially  insane  man,  afflicted 
with  delusions,  would  no  more  be  excusable  than  a  sane  man 
would  be  if,  perchance,  it  was  by  his  fault  the  difficulty  was 
provoked,  whether  by  word  or  deed;  or,  if,  in  fine,  he  may  have 
been  so  negligent  as  not  to  have  declined  combat  when  he 
could  do  so  safely,  without  increasing  his  peril  of  life  or  limb. 
If  this  has  been  the  law  heretofore,  it  is  time  it  should  be  so  no 
longer.  It  is  not  only  opposed  to  the  known  facts  of  modern 
medical  science,  but  it  is  a  hard  and  unjust  rule  to  be  applied 
to  the  unfortunate  and  providential  victims  of  disease.  It 
seems  to  be  a  little  less  than  inhumane,  and  its  strict  enforce- 
ment would  probably  transfer  a  large  percentage  of  the  inmates 
of  our  Insane  Hospital  from  that  institution  to  hard  labor  in 
the  mines  or  the  penitentiary.  Its  fallacy  consists  in  the 
assumption  that  no  other  phase  of  delusion,  proceeding  from  a 
diseased  brain,  can  so  destroy  the  volition  of  an  insane  person 
as  to  render  him  powerless  to  do  what  he  knows  to  be  right,  or 
to  avoid  doing  what  he  may  know  to  be  wrong.  This  inquiry, 
as  we  have  said,  and  here  repeat,  is  a  question  of  fact  for  the 
determination  of  the  jury  in  each  particular  case.  It  is  not  a 
matter  of  law  to  be  decided  by  the  courts.  We  think  it  sufficient 
if  the  insane  delusion — by  which  we  mean  the  delusion  pro- 
ceeding from  a  diseased  mind — sincerely  exists  at  the  time  of 
committing  the  alleged  crime,  and  the  defendant,  believing  it 
to  be  real,  is  so  influenced  by  it  as  either  to  render  him  incapable 
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of  pierceivihg  the  true  nature  and  quality  of  the  act  done,  by 
reason  of  the  deprivation  of  the  reasoning  faculty,  or  so  sub- 
verts his  will  as  to  destroy  his  free  agency  by  rendering  him 
powerless  to  resist  by  reason  of  the  duress  of  the  disease.  In 
such  a  case,  in  other  words,  there  must  exist  either  one  of  two 
conditions:  (1)  Such  mental  defect  as  to  render  the  defendant 
unable  to  distinguish  between  right  and  wrong  in  relation  to  the 
particular  act;  or  (2)  the  overmastering  of  defendant's  will  in 
consequence  of  the  insane  delusion  under  the  influence  of 
which  he  acts,  produced  by  disease  of  the  mind  or  brain.  Rex 
«;.,Hadfield,  37  How.  St.  Tr.  1282,  s.  c,  2  Lawson's  Cr.  Def.  201; 
Roberts  ?;.  State,  3  Ga.  310;  Com.  v.  Rogers,  7  Mete.  500;  State 
V.  Windsor,  5  Harr.  512;  Buswell  on  Insan.,  sees.  434  and  440; 
Amer.  Law  Review,  vol.  4  (1869-70),  pp.  236,  252, 

In  conclusion  of  this  branch  of  the  subject,  that  we  may  not 
be  misimderstdod,  we  think  it  follows  very  clearly,  from  what 
we  have  said,  that  the  inquiries  to  be  submitted  to  the  jury, 
then,  in  every  criminal  trial  where  the  defence  of  insanity  is 
interposed,  are  these: 

1.  Was  the  defendant  at  the  time  of  the  commission  of  the 
alleged  crime,  as  matter  of  fact,  afilicted  with  a  disease  of  the 
mind,  so  as  to  be  either  idiotic,  or  otherwise  insane? 

2.  If  such  be  the  case,  did  he  know  right  froiii  wrong  as 
appUed  to  the  particular  act  in  question?  If  he  did  not  have 
such  knowledge,  he  is  not  legally  responsible. 

3.  If  he  did  have  such  knowledge,  he  may  nevertheless  not 
be  legally  responsible  if  the  two  following  conditions  concur: 

(1)  If,  by  reason  of  the  duress  of  such  mental  disease,  he 
had  so  far  lost  the  power  to  choose  between  the  right  and 
wrong,  and  to  avoid  doing  the  act  in  question,  as  that  his  free 
agency  was  at  the  time  destroyed. 

(2)  And  if,  at  the  time,  the  alleged  crime  was  so  connected 
with  such  mental  disease,  in  the  relation  of  cause  and  effect, 
as  to  have  been  the  product  of  it  solely. 

The  rule  announced  in  Boswell's  Case,  63  Ala.  308,  supra,  as 
stated  in  the  fourth  headnote,  is  in  conflict  with  the  foregoing 
conclusions,  and  to  that  extent  is  declared  incorrect,  and  is  not 
supported  lay  the  opinion  in  that  case  otherwise  than  by  dictum. 
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We  adhere,  however,  to  the  rule  declared  by  this  court  in 
Boswell's  Case,  supra,  and  followed  in  Ford's  Case,  71  Ala.  385, 
holding  that  when  insanity  is  set  up  as  a  defence  in  a  criminal 
case,  it  must  be  established  to  the  satisfaction  of  the  jury,  by  a 
preponderance  of  the  evidence;  and  a  reasonable  doubt  of 
the  defendant's  sanity,  raised  by  all  the  evidence,  does  not 
authorize  an  acquittal.     .     .     . 

The  judgment  is  reversed  and  the  cause  remanded.  In  the 
meanwhile  the  prisoners  will  be  held  in  custody  until  dis- 
charged by  due  process  of  law. 

SfONE,  C.  J.,  dissents,  in  part.'     .    .    . 

I  summarize  my  views  of  the  question  I  propose  to  discuss,  in 
the  following  brief  paragraphs: 

1.  Insanity  when  reUed  on  as  a  defence  to  a  prosecution  for 
crime,  is  a  mixed  question  of  law  and  fact. 

2.  It  is  a  perfect  defence  to  an  accusation  of  crime,  if  the 
accused,  at  the  time  he  committed  the  act,  was  afflicted  with  a 
mental  disease  to  such  extent,  as  to  render  him  incapable  of 
determining  between  right  and  wrong,  or  of  perceiving  the 
true  nature  and  quality  of  the  act  done. 

3.  When  it  is  satisfactorily  shown  that  the  accused  was 
mentally  diseased  at  the  time  he  did  the  act,  charged  as  an 
offence,  and  that  he  did  the  act  in  consequence  solely  of  such 
mental  disease,  without  which  it  would  not  have  been  done, 
this  is  a  complete  defence,  even  though  the  defendant  knew  the 
act  was  wrong. 

4.  Whe  at  the  time  of  committing  the  act  charged,  the 
defendant  was  laboring  under  a  disease  of  the  mind,  known  as 
delusion,  illusion  or  hallucination,  and  the  act  done  was  solely 
the  result  of  such  mental  disease,  connected  with  and  growing 
out  of  it  as  effect  follows  cause,  and  without  which  the  act  would 
not  have  been  done,  the  defendant  should  be  acquitted  on  the 
plea  of  insanity.  Whar.  Cr.  Ev.,  sec.  336;  2  Greenl.  Ev., 
sec.  372. 

5.  No  form  of  moral  or  emotional  insanity  is  a  defence  against 
a  criminal  accusation. 

'The  dissenting  opinion  is  equally  exhaustive;  but  the  extracts  jjiven 
will  show  its  general  tenor  and  its  conclusions. 
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I  have  considered  the  very  able  opinion  of  my  brother  Somer- 
ville  with  great  care,  and  I  differ  from  what  I  understand  to  be 
its  declared  principles  only  to  a  limited  extent,  to  be  commented 
upon  further  on.  I  have  also  read  the  legal  authorities  he  relies 
on,  but  have  not  read,  on  this  subject,  the  other  authorities  he 
refers  to.  Some  of  them,  I  fear,  deal  too  much  in  the  abstruse 
and  metaphysical — ^refine  too  much — ^to  become  safe  guides  in 
Judicial  administration.  Legal  principles,  when  enunciated  for 
the  government  of  juries,  should,  if  possible,  be  expressed  so 
simply  and  clearly  as  to  be  easily  imderstood  by  the  class  of  men 
who  generally  perform  that  service.  Less  than  this  is  not 
properly  instructing  juries  on  questions  of  law,  pertinent  to  the 
issues  they  are  sworn  to  tiy. 

I  differ  with  my  brother  SomerviUe  in  the  interpretation  of 
some  of  the  legal  authorities  he  reUes  on  as  supporting  his  views, 
and,  as  to  others,  in  the  estimate  he  placed  upon  them  as 
authority.  This  court  has  repudiated  the  doctrine  of  moral 
insanity  as  a  defence  for  conduct  otherwise  criminal;  and  we 
hold  that  insanity  is  a  defence  to  be  aflBrmatively  estabUshed 
by  proof.    ... 

I  regret  the  necessity  I  have  felt  resting  on  me  of  differing 
with  my  brothers  in  this  case.  I  regret  what  I  conceive  to  be  a 
duty  to  express  my  views  so  much  at  length.  On  a  question  of 
less  importance  I  would  not  have  done  so.  I  have  feared,  how- 
ever, and  still  fear,  that  the  effect  of  their  ruling  wUl  be  to  let  in 
many  of  the  evils  which  result  from  allowing  the  defence  of 
emotional  insanity.  I  acquit  them  of  all  intention  to  alter  the 
rule  of  this  court  on  that  subject.  Still,  I  think  the  line  cannot 
be  too  clearly  and  sharply  drawn  which  separates  the  pitiable, 
unfortunate  victim  of  diseased  mental  faculties  from  the  reck- 
lessly depraved,  whose  chief  evidence  of  insanity  is  found  in  the 
causeless  atrocity  of  their  crimes.  Human  life  has  become  all 
too  cheap;  and  while  we  spread  the  mantle  of  mercy  over  the 
criminally  irresponsible,  the  lawless  should  be  made  to  feel  that 
the  way  of  the  transgressor  is  hard.  The  terror  of  the  law  may 
thus  become  a  minister  of  peace.  ^ 

1  The  New  York  Penal  Law,  §  1120,  defines  "defect  of  reason"  as:  (1)  not 
to  know  the  nature  and  quality  of  the  act  he  was  doing;  or  (2)  not  to  know 
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STATE  V.  JONES 
50  N.  H.  369.-1871 

[The  following  instructions  given  by  Judge  Doe  to  the  jury  on 
the  trial  of  Jones  for  the  murder  of  his  wife  were  sustained  by 
the  Supreme  Court  in  an  opinion  by  Ladd,  J.] 

The  defendant  excepted  to  the  following  instructions  given  to 
the  jury: 

If  the  defendant  killed  his  wife  in  a  manner  that  would  be 
criminal  and  imlawful  if  the  defendant  were  sane,  the  verdict 
should  be  "not  guilty  by  reason  of  insanity, "  if  the  killing  was 
the  offspring  or  product  of  mental  disease  in  the  defendant. 

Neither  delusion,  nor  knowledge  of  right  and  wrong,  nor  de- 
sign nor  cunning  in  planning  and  executing  the  killing  and 
escaping  or  avoiding  detection,  nor  ability  to  recognize  ac- 
quaintances, or  to  labor,  or  transact  business,  or  manage  affairs, 
is,  as  a  matter  of  law,  a  test  of  mental  disease;  but  all  symptoms 
and  all  tests  of  mental  disease  are  purely  matters  of  fact,  to  be 
determined  by  the  jury.  Whether  the  defendant  had  a  mental 
disease,  and  whether  the  kiUing  of  his  wife  was  the  product  of 
such  disease,  are  questions  of  fact  for  the  jury. 

Insanity  is  mental  disease — disease  of  the  mind.  An  act 
produced  by  mental  disease  is  not  a  crime.  If  the  defendant 
had  a  mental  disease  which  irresistibly  impelled  him  to  kill  his 
wife — 'if  the  killing  was  the  product  of  mental  disease  in  him — 
he  is  not  guilty.  He  is  innocent — :as  innocent  as  if  the  act  had 
been  produced  by  involimtary  intoxication,  or  by  another 
person  using  his  hand  against  his  utmost  resistance.  Insanity 
is  not  innocence,  unless  it  produced  the  killing  of  his  wife. 

If  the  defendant  had  an  insane  impulse  to  kill  his  wife,  and 

that  the  act  was  wrong."  The  meaning  of  the  word  "wrong"  as  there  used, 
is  the  subject  of  a  learned  and  ejrtended  discussion  by  Cardozo,  J.,  in  People 
V.  Schmidt,  216  N.  Y.  324,  and  the  court  held  that  "there  are  times  and 
circumstances  in  which  the  word  'wrong'  as  used  in  the  statutory  test  of 
responsibility  ought  not  to  be  limited  to  legal  wrong"  as  opposed  to  moral 
wrong.  See  notes  on  this  case,  16  Columbia  Law  Review,  149;  29  Harvard 
Law  Review,  538. 
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could  have  successfully  resisted  it,  he  was  responsible.  Whether 
every  insane  impulse  is  always  irresistible,  is  a  question  of  fact. 
Whether,  in  this  case,  the  defendant  had  an  insane  impulse  to 
kill  his  wife,  and  whether  he  could  resist  it,  are  questions  of  fact. 

Whether  an  act  may  be  produced  by  partial  insanity,  when  no 
connection  can  be  discovered  between  the  act  and  the  disease, 
is  a  question  of  fact. 

The  defendant  is  to  be  acquitted  on  the  ground  of  insanity, 
unless  the  jury  are  satisfied  beyond  a  reasonable  doubt  that  the 
killing  was  not  produced  by  mental  disease. 

Capacity  to  Testify 

DISTRICT  OF  COLUMBIA  v.  ARMES 
107  U.  S.  519.— 1882 

Mr.  Justice  Field.  This  was  an  action  to  recover  damages 
for  injuries  received  by  the  plaintiff's  intestate,  Du  Bose,  from 
a  fall  caused  by  a  defective  sidewalk  in  the  city  of  Washington. 
In  1873,  the  board  of  pubUc  works  of  the  city  caused  the  grade 
of  the  carriageway  of  Thirteenth  street,  between  F  and  G 
streets,  to  be  lowered  several  feet.  The  distance  between  the 
curbstone  of  the  carriageway  and  the  line  of  the  adjacent 
buildings  was  thirty-six  feet.  At  the  time  the  accident  to  the 
deceased  occurred,  this  portion  of  the  street — sidewalk  it  may 
be  termed,  to  designate  it  from  the  carriageway,  although  only  a 
part  of  it  is  given  up  to  foot  passengers — was,  for  forty-eight 
feet  north  of  F  street,  lowered  in  its  whole  width  to  the  same 
grade  as  the  carriageway.  But  for  some  distance  beyond  that 
point,  only  twelve  feet  of  the  sidewalk  was  cut  down,  thus 
leaving  an  abrupt  descent  of  about  two  feet  at  a  distance  of 
twelve  feet  from  the  curb.  At  this  descent — from  the  elevated 
to  the  lowered  part  of  the  sidewalk — there  were  three  steps,  but 
the  place  was  not  guarded  either  at  its  side  or  end.  Nothing  was 
placed  to  warn  foot-passengers  of  the  danger. 

On  the  night  of  February  21,  1877,  Du  Bose,  a  contract 
surgeon  of  the  United  States  army,  while  walking  down  Thir- 
teenth street,  towards  F  street,  fell  down  this  descent,  and, 
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striking  upon  his  knees,  received  a  concussion  which  injured  his 
spine  and  produced  partial  paralysis,  resulting  in  the  impair- 
ment of  his  mind  and  ultimately  in  his  death,  which  occurred 
since  the  trial  below. 

The  present  action  was  for  the  injury  thus  sustained.  He  was 
himself  a  witness,  and  it  appears  from  his  testimony  that  his 
mind  was  feeble.  His  statement  was  not  always  as  direct  and 
clear  as  would  be  expected  from  a  man  in  the  full  vigor  of  his 
mind.  Still  it  was  not  incoherent,  nor  unintelUgible,  but 
evinced  a  full  knowledge  of  the  matters  in  relation  to  which  he 
was  testifying.  A  physician  of  the  government  hospital  for  the 
insane,  to  which  the  deceased  was  taken  two  years  afterwards, 
testified  that  he  was  affected  with  acute  melancholy;  that 
sometimes  it  was  impossible  to  get  a  word  from  him;  that  his 
memory  was  impaired,  but  that  he  was  able  to  make  a  sub- 
stantially correct  statement  of  facts  which  transpired  before 
the  injury  took  place,  though,  from  the  impairment  of  his 
memory,  he  might  leave  out  some  important  part,  that  there 
would  be  some  confusion  of  ideas  in  his  mind,  and  that  he 
should  not  be  held  responsible  for  any  criminal  act.  A  physi- 
cian of  the  Freedmen's  Hospital,  in  which  the  deceased  was  at 
one  time  a  patient  after  his  injuries,  testified  to  a  more  de- 
ranged condition  of  his  mind,  and  that  he  was,  when  there  in 
June,  1879,  iasane.  He  had  attempted  to  commit  suicide,  and 
had  stuck  a  fork  into  his  neck  several  times.  Upon  this,  and 
other  testimony  of  similar  import,  and  the  feebleness  exhibited 
by  the  deceased  on  the  stand,  the  counsel  for  the  city  requested 
the  court  to  withdraw  his  testimony  from  the  jury,  on  the 
groimd  that  his  mental  faculties  were  so  far  impaired  as  to 
render  him  incompetent  to  testify  as  a  witness.  This  the  court 
refused  to  do,  but  instructed  the  jury  that  his  testimony  must 
be  taken  with  some  allowance,  considering  his  condition  of 
mind  and  his  incapacity  to  remember  all  the  circimistances 
which  might  throw  some  hght  on  his  present  condition.  This 
refusal  and  ruling  of  the  court  constitute  the  first  error  assigned. 

The  ruling  of  the  court  and  its  instruction  to  the  jury  were 
entirely  correct.  It  is  undoubtedly  true  that  a  lunatic  or  insane 
person  may,  from  the  condition  of  his  mind,  not  be  a  competent 
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witness.  His  incompetency  on  that  ground,  like  incompetency 
for  any  other  cause,  must  be  passed  upon  by  the  court,  ^ssnd  to 
aid  its  judgment,  evidence  of  his  condition  is  admissible.  Biot 
lunacy  or  insanity  assumes  so  many  forms,  and  is  often  partial 
in  its  extent,  being  frequently  confined  to  particular  subjects, 
whilst  there  is  full  intelligence  on  others,  that  the  power  of  the 
court  is  to  be  exercised  with  the  greatest  caution.  The  books 
are  full  of  cases  where  persons  showing  mental  derangement  on 
some  subjects  evince  a  high  degree  of  intelligence  and  wisdom 
on  others.  The  existence  of  partial  insanity  does  not  uinfit 
individuals  so  affected  for  the  transaction  of  business  on  all 
subjects,  nor  from  giving  a  perfectly  accurate  and  lucid  state- 
ment of  what  they  have  seen  or  heard.  In  a  case  in  the  Preroga- 
tive Court  of  Canterbtiry,  counsel  stated  that  partial  insanity 
was  unknown  to  the  law  of  England;  but  the  court  replied  that 
if  by  this  was  meant  that  the  law  never  deems  a  person  Isoth 
sane  and  insane  at  one  and  the  same  time  upon  one  and  the 
same  subject,  the  assertion  was  a  truism;  and  added:  "If,  by 
that  position,  it  be  meant  and  intended  that  the  law  of  iEJngland 
never  deems  a  party  both  sane  and  insane  at  different  times 
upon  the  same  subject ;  and  both  sane  and  insane  at  the  same 
time  upon  different  subjects;  (the  most  usual  sense,  this  last  of 
the  phrase  of  'partial  insanity'),  there  can  scarcely  be  a  position 
more  destitute  of  legal  foundation;  or  rather,  there  can  scarcely 
be  one  more  adverse  to  the  stream  and  current  of  legal  author- 
ity. "    Dew  V.  Clark,  3  Add.  E.  R.  79,  94. 

The  general  rule,  therefore,  is,  that  a  lunatic  or  person  af- 
fected with  insanity  is  admissible  as  a  witness  if  he  have  suf- 
ficient imderstanditig  to  apprehraid  the  obligation  of  an  oath, 
and  to  be  capable  of  giving  a  correct  accoimt  of  the  matters 
which  he  has  seen  or  heard  in  reference  to  the  questions  at 
issue;  and  whether  he  have  that  understanding  is  a  question 
to  be  determined  by  the  court,  upon  examination  of  the  party 
himself,  and  any  competent  witnesses  who  can  speak  to  the 
nature  and  extent  of  his  insanity.  Such  was  the  decision  of  the 
Court  of  Criminal  Appeal  in  England,  in  the  case  of  Beg.  v. 
Hill,  5  Cox.  Crnn.  Cas<  259.  There  the  prisoner  had  been  con- 
victed of  manslaughter;  and  on  the  trial  a  witness  had  been 
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aydmitted  whose  incompetency  was  urged  on  the  ground  of  al- 
leged insanity.  He  was  a  patient  in  a  lunatic  asylum,  under  the 
delusion  that  he  had  a  number  of  spirits  about  him  which  were 
continually  talking  to  him,  but  the  medical  superintendent 
testified  that  he  was  capable  of  giving  an  account  of  any  trans- 
action that  happened  before  his  eyes;  that  he  had  always  found 
Viini  so;  and  that  it  was  solely  with  reference  to  the  delusion 
about  the  spirits  that  he  considered  him  a  limatic.  The  wit- 
ness himself  was  called,  and  he  testified  as  follows:  "I  am  fully 
aware  I  have  a  spirit,  and  twenty  thousand  of  them.  They 
are  not  all  mine.  I  must  inquire.  I  can  where  I  am.  I  know 
which  are  mine.  Those  that  ascend  from  my  stomach  and  my 
head,  and  also  those  in  my  ears.  I  don't  know  how  many 
there  are.  The  flesh  creates  spirits  by  palpitation  of  the  nerves 
and  the  rheumatics.  All  are  now  in  my  body  and  around  my 
head.  They  speak  to  me  incessantly,  particularly  at  night. 
That  spirits  are  immortal,  I  am  taught  by  my  rehgion  from  my 
childhood.  No  matter  how  faith  goes,  all  live  after  my  death, 
those  that  belong  to  me  and  those  that  do  not."  After  much 
more  of  this  kind  of  talk  he  added:  "They  speak  to  me  instantly; 
they  are  speaking  to  me  now;  they  are  not  separate  from  me; 
they  are  around  me  speaking  to  me  now;  but  I  can't  be  a  spirit, 
for  I  am  flesh  and  blood.  They  can  go  in  and  out  through  walls 
and  places  which  I  cannot."  He  also  stated  his  opinion  of 
what  it  was  to  take  an  oath:  "When  I  swear,"  he  said,  "I 
appeal  to  the  Almighty.  It  is  a  perjmy,  the  breaking  of  a  lawful 
oath,  or  taking  an  unlawful  one;  he  that  does  it  will  go  to  hell 
for  all  eternity."  He  was  then  sworn,  and  gave  a  perfectly 
collected  and  rational  account  of  a  transaction  which  he  de- 
clared that  he  had  witnessed.  He  was  in  some  doubt  as  to  the 
day  of  the  week  on  which  it  took  place,  and  on  cross-examina- 
tion said:  "These  creatures  insist  upon  it,  it  was  Tuesday 
night,  and  I  think  it  was  Monday;"  whereupon  he  was  asked: 
"Is  what  you  have  told  us  what  the  spirits  told  you,  or  what 
you  recollected  without  the  spirits?"  And  he  said:  "No; 
the  spirits  assist  me  in  speaking  of  the  date,  I  thought  it  was 
Monday  and  they  told  me  it  was  Christmas  eve,  Tuesday; 
but  I  was  an  eye  witness,  an  ocular  witness  to  the  fall  to  the 
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ground."  The  question  was  reserved  for  the  opinion  of  the 
court  whether  this  witness  was  competent,  and  after  a  very 
elaborate  discussion  of  the  subject  it  was  held  that  he  was. 
Chief  Justice  Campbell  said  that  he  entertained  no  doubt  that 
the  rule  laid  down  by  Baron  Parke,  iu  an  unreported  case 
which  had  been  referred  to,  was  correct,  that  wherever  a  de- 
lusion of  insane  character  exists  in  any  person  who  is  called  on 
as  a  witness,  it  is  for  the  judge  to  determine  whether  the  person 
so  called  has  a  sufficient  sense  of  religion  in  his  roind  and  suf- 
ficient understanding  of  the  nature  of  an  oath,  for  the  jury  to 
decide  what  amount  of  credit  they  will  give  to  his  testimony. 
"Various  authorities,"  said  the  chief  justice,  "have  been 
referred  to,  which  lay  down  the  law  that  a  person  non  compos 
mentis  is  not  an  admissible  witness.  But  in  what  sense  is  the 
expression  non  compos  mentis  employed?  If  a  person  be  so 
to  such  an  extent  as  not  to  imderstand  the  nature  of  an  oath, 
he  is  not  admissible.  But  a  person  subject  to  a  considerable 
amount  of  insane  delusion  may  yet  be  imder  the  sanction  of  an 
oath  and  capable  of  giving  very  material  evidence  upon  the 
subject-matter  under  consideration."  And  the  chief  justice 
added:  "The  proper  test  must  always  be,  does  the  lunatic 
imderstand  what  he  is  saying,  and  does  he  understand  the  ob- 
ligation of  an  oath?  The  lunatic  may  be  examined  himself, 
that  his  state  of  mind  may  be  discovered,  and  witnesses  may  be 
adduced  to  show  in  what  state  of  sanity  or  insanity  he  actually 
is;  still,  if  he  can  stand  the  test  proposed,  the  jury  must  de- 
termine all  the'  rest."  He  also  observed  that  in  a  lunatic  asylum 
the  patients  are  often  the  only  witness  of  outrages  upon  them- 
selves and  others,  and  there  would  be  immunity  for  offences 
committed  in  such  places  if  the  only  persons  who  can  give  in- 
formation are  not  to  be  heard.  Baron  Alderson,  Justice  Coler- 
idge, Baron  Piatt  and  Justice  Talfourd  agreed  with  the  chief 
justice,  the  latter  observing  that,  "If  the  proposition  that  a 
person  suffering  under  an  insane  delusion  cannot  be  a  witness 
were  maintained  to  the  fullest  extent,  every  man  subject  to  the 
most  innocent,  unreal  fancy  would  be  excluded.  Martin 
Luther  beheved  that  he  had  a  personal  conflict  with  the  devil; 
Dr.  Johnson  was  persuaded  that  he  had  heard  his  mother  speak 
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to  him  after  death.  In  every  case  the  judge  fnust  determine 
according  to  the  circumstances  and  extent  of  the  'delusion. 
Unless  judgment  and  discrimination  be  apf>lied  to  each  par- 
ticular case,  there  may  be  the  most  disastrous  consequences." 
This  case  is  also  found  in  the  2d  of  Denison  and  Pearce's  Crown 
Cases,  254,  where  Lord  Campbell  is  reported  to  have  said  that 
the  rule  contended  for  would  have  excluded  the  testimony  of 
Socrates,  for  he  had  one  spirit  always  prompting  him.  The 
doctrine  of  this  decision  has  not  been  overruled,  that  we  are 
aware  of,  and  it  entirely  disposes  of  the  question  raised  here. 
Jud^nent  affirmed. 

Judicial  Determination  of  Insanity 

VANN,  J.,   IN  HUGHES  v.  JONES 
116  N.  Y.  67,  72.— 1889 

On  the  trial  of  this  action  the  court  found,  as  a  fact,  upon  a 
conflict  of  evidence,  "that  said  Richard  Hughes,  at  the  time 
of  the  execution  and  delivery  of  the  said  deed,  .  .  .  was 
mentally  competent  to  execute  the  same;  that  said  deed  was  not 
executed  by  said  Richard  Hughes  through  force,  fraud  or  un- 
due influence  imposed  upon  him  by  said  defendants,  or  any 
or  either  of  them,  but  the  same  was  the  free  and  voluntary 
act  and  deed  of  said  Richard  Hughes."  It  is  conceded  that 
there  was  sufiicient  evidence  to  sustain  this  finding,  unless  the 
record  in  the  lunacy  proceeding  was  conclusive  evidence,  and 
hence  the  facts  found  by  the  jury  therein  incapable  of  contrar 
diction  by  the  defendants  in  this  action. 

AU  contracts  of  a  lunatic,  habitual  drunkard  or  person  of 
unsoimd  mind,  made  after  an  inquisition  and  confirmation 
thereof,  are  absolutely  void,  until  by  permission  of  the  court 
he  is  allowed  to  assume  control  of  his  property.  L'Amoureaux 
V.  Crosby,  2  Paige,  422;  Wadsworth  v.  Sharpstien,  8  N.  Y.  388; 
2  R.  S.  1094,  sec.  10.  In  such  cases  the  lunacy  record,  as  long 
as  it  remains  in  force,  is  conclusive  evidence  of  incapacity.   Id.^ 

1  But  some  jurisdictions  have  permitted  a  showing  of  contractual  capacity, 
under  special  circumstances,  prior  to  a  readjudieation  of  sanity.   See  Topeka 
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Contracts,  however,  made  by  this  class  of  persons  before 
office  found,  but  within  the  period  overreached  by  the  finding 
of  the  jury,  are  not  utterly  void,  althou^  they  are  presumed 
to  be  so  until  capacity  to  contract  is  shown  by  satisfactory 
evidence.  Id.;  Van  Deusen  v.  Sweet,  51  N.  Y.  378;  Banker  v. 
Banker,  63  Id.  409.  Under  such  circumstances  the  proceediags 
in  lunacy  are  presumptive,  but  not  conclusive  evidence  of  a 
want  of  capacity.  The  presumption,  whether  conclusive  or  only 
■prima  facie,  extends  to  aU  the  world  and  includes  all  persons, 
whether  they  have  notice  of  the  inquisition  or  not.  Hart  v. 
Deamer,  6  Wend.  497;  Osterhout  v.  Shoemaker,  3  Hill,  513; 
1  Greenl.  Ev.,  sec.  556. 

These  principles  are  now  well  settled  in  this  state,  and  no 
question  could  have  arisen  as  to  the  right  of  the  defendants  to 
show  that  the  grantor,  at  the  time  the  conveyance  in  question 
was  executed,  was  of  sound  mind,  but  for  the  fact  that  the 
grantee  was  the  petitioner  in  the  limacy  proceedings.  It  is 
claimed  that  he  thereby  became  a  technical  party  to  the  record, 
as  that  expression  is  commonly  understood  in  law,  and,  hence, 
that  he  is  so  completely  bound  by  the  finding  of  the  jury  as  to 
be  precluded  from  attempting  to  show  the  actual  truth.  This 
point  does  not  appear  to  have  been  passed  upon  by  the  courts, 
although  there  are  dicta  of  learned  judges  bearing  somewhat 
upon  it. 

A  party  is  ordinarily  one  who  ha  or  claims  an  interest  in 
the  subject  of  an  action  or  proceeding  instituted  to  afford  some 
relief  to  the  one  who  sets  the  law  in  motion  against  another 
person  or  persons.  Interest,  or  the  claim  of  interest,  is  the 
statutory  test  as  to  the  right  to  be  a  party  to  legal  proceedings 
almost  without  exception.  Unless  a  party  has  some  personal 
interest  in  the  result  he  can  have  no  standing  in  court.  But 
any  one,  even  a  stranger,  can  petition  for  a  commission  to  in- 
quire as  to  the  sanity  of  any  other  person  within  the  jurisdic- 
tion of  the  court.  While  this  is  now  provided  by  statute  it 
was  also  the  rule  at  common  law,  although  a  strong  case  was 

Water  Supply  Co.  v.  Root,  5§  Kan.  187,and  cases  there  cited;  and  14  Hanre^' 
Law  Review,  155. 
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required  if  the  application  was  not  made  by  some  person 
standing  in  a  near  relation  to  the  supposed  lunatic  (Code. 
Civ.  Pro.,  sec.  2323;  In  re  Smith,  1  Russ.  348;  In  re  Persse, 
1  Moll.  439;  Shelf ord  on  Lunatics,  etc.,  94;  2  Crary's  N.  Y.  Pr. 
5;  Ordronaux,  Judicial  Aspects  of  Insanity,  218.     .     .  ' 

The  primary  object  of  the  proceeding  is  not  to  benefit  any 
particular  individual,  but  to  see  whether  the  fact  of  mental 
incapacity  exists,  so  that  the  public,  through  the  courts,  can 
take  control.  The  petitioner  can  derive  no  direct  benefit  from  it. 
The  advantage  to  him,  if  any,  is  only  such  as  would  result  if 
any  other  person  had  first  acted  ia  the  matter. 

Attentive  study  of  the  history,  nature  and  object  of  lunacy 
proceedings  leads  to  the  conclusion  that  the  petitioner  therein 
is  not  a  party  to  the  record  so  as  to  be  personally  estopped  by 
the  finding  of  the  jury,  except  as  all  the  world  is  estopped. 

We  also  agree  with  the  learned  General  Term  in  its  conclu- 
sion that  the  title  to  land  was  not  involved  in  the  proceeding 
imder  consideration,  and  that  a  commission  to  inquire  as  to 
the  mental  status  of  an  alleged  lunatic  has  no  power  to  settle 
any  such  question.  Such  a  tribunal  is  not  adapted  to  so  im- 
portant an  inquiry.  It  is  not  constituted  for  such  a  purpose, 
but  simply  to  inform  the  conscience  of  the  court  as  to  a  partic- 
ular fact,  for  a  special  purpose.  It  would  have  no  pleadings  to 
guide  it.  No  distinct  issue  upon  the  subject  could  be  presented. 
It  would  be  only  incidental  to  the  main  question,  which  relates 
to  existing  incapacity.  When  that  is  found,  the  care  of  the 
person  and  estate  belongs  to  the  court.  Unless  that  is  found 
the  court  has  no  further  jurisdiction,  whatever  else  may  be 
foimd.  No  other  inquiry  can  become  material  except  from  its 
relation  to  that  question.  The  command  of  the  commission 
is  to  inquire  whether  the  person  is  a  lunatic  and  if  so,  from  what 
time,  in  what  manner  and  how.  The  period  of  the  incapacity 
is  of  no  importance  unless  it  includes  the  present  time. 

The  secondary  character  of  the  inquiry  as  to  duration  is 
evident  from  the  fact  that  if  the  jury  find  the  alleged  lunatic 
to  be  of  sound  mind,  they  have  no  power  to  pass  upon  any 
other  question,  even  if  they  are  of  the  opinion  that  he  has  been 
insane.     Moreover,  the  petitioner  would  not  be  allowed  to 
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control  the  proceedings  by  a  settlement  or  discontinuance  or 
by  submitting  to  a  nonsuit^  except  by  permission  of  the  court, 
which  could  allow  any  one  to  continue  if  he  abandoned  it. 
Shelford,  22. 

The  difficulty  of  correcting  errors  by  appeal  or  review  is  ob- 
vious. In  fine,  such  a  method  of  determining  the  title  to  real 
estate  is  opposed  to  the  theory  and  policy  of  the  law,  which 
surrounds  landed  property  with  so  many  safeguards. 

We  think  that  the  validity  of  the  deed  in  question  was  not 
at  issue,  and  that  it  could  not  be  tried  in  the  lunacy  proceeding. 

WILLWERTH  v.  LEONARD 
156  Mass.  277— 1892 

Two  actions  on  the  Pub.  Sts.  c.  175,  to  recover  possession 
of  certain  premises  in  Boston.  The  plaintiff  claimed  title  as 
lessee  of  Joseph  Willwerth.  The  case  was  submitted  to  the 
Superior  Court,  and,  after  judgment  for  the  plaintiff  for  pos- 
session and  costs,  to  this  court,  on  appeal,  on  an  agreed  state- 
ment of  facts,  the  material  portions  of  which  appear  in  the 
opinion.  If  the  plaintiff  was  not  entitled  to  judgment,  but  if 
at  a  trial  of  the  causes  the  plaintiff  would  be  entitled  to  show 
certain  facts  bearing  upon  the  mental  condition  of  Joseph 
Willwerth,  then  a  new  trial  was  to  be  ordered. 

Morton,  J.  It  appears  that  Joseph  Willwerth,  then  of 
Boston,  was  adjudged  insane,  after  due  notice  and  hearing  by 
the  Probate  Court  of  Suffolk  county,  December  12,  1881,  and 
his  wife  was  appointed  his  guardian.  On  May  31,  1888,  he 
petitioned  for  the  reinoval  of  his  guardian  for  unsuitableness; 
and  on  Jime  15,  1888,  further  petitioned  that  she  should  be 
discharged,  on  the  ground  that  the  guardianship  was  no  longer 
necessary.  Both  petitions  were  dismissed  by  the  Probate  Court, 
and  he  appealed  to  the  Supreme  Judicial  Court,  in  which,  on 
May  27,  1890,  decrees  were  entered  affirming  the  decree  of 
the  Probate  CoTirt  dismissing  the  petition  for  discharge  of  the 
guardianship,  but  reversing  that  on  the  petition  for  removal, 
and  removing  her,  and  remitting  both  cases  to  the  Probate 
Court  for  further  proceedings.    On  May  28,  1890,  a  petition 
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was  presented  to  the  Probate  Court  at  Cambridge,  alleging 
that  Willwerth  was  an  inhabitant  or  resident  of  Cambridge, 
and  asking  for  the  appointment  of  one  Avis  Willwerth  as 
guardian.  This  petition  was  assented  to  by  Willwerth,  but 
the  Probate  Court  dismissed  it.  The  lease  in  question  was 
made  on  July  7,  1890. 

The  defendants  have  introduced  no  evidence  except  the  cop- 
ies relating  to  their  various  proceedings,  and  they  contend 
that  it  appears  from  them  that  the  decree  by  which  Willwerth 
was  adjudged  insane  is  in  force,  and  has  never  been  revoked  or 
modified,  except  so  far  as  the  removal  of  the  guardian  may 
have  modified  it,  and  that  the  lease  was  therefore  ineffectual 
to  pass  to  the  plaintiff  an  interest  in  the  premises  described  in 
it,  because  the  decree  conclusively  shows  that  Willwerth  was 
insane  when  it  was  made.  We  think  this  position  cannot  be 
sustained. 

The  removal  of  the  guardian  terminated  the  guardianship. 
Loring  v.  Alline,  9  Cush.  68,  70;  AUis  v.  Morton,  4  Gray,  63; 
Chapin  v.  Livermore,  13  Gray,  561,  562;  Harding  v.  Weld,  128 
Mass.  587,  591.  Sending  the  case  back  to  the  Probate  Court 
for  further  proceedings  did  not  qualify  the  terminating  effect 
of  the  removal.  It  was  a  disposition  of  the  case  naade  necessary 
by  the  fact  that  it  was  in  the  hands  of  an  appellate  court.  A 
new  notice  and  a  new  hearing  were  necessary  in  the  Probate 
Court  to  the  appointment  of  another  guardian.  The  court 
could  not  proceed  on  the  strength  of  the  former  hearing  and 
decree.  Harding  v.  Weld,  and  AlUs  v.  Morton,  ubi  supra. 
The  title  to  the  property  remained  all  the  time  in  the  ward, 
and  the  guardian  could  make  no  contract  relating  to  the  propr 
erty  that  would  bind  the  ward  when  the  guardianship  ceased. 
Hicks  V.  Chapman,  10  Alien,  463.  So  long  as  the  guardianship 
continued,  the  decree  of  the  Probate  Court  may  well  have  been 
regarded  as  conclusive  on  the  question  of  the  ward's  sanity, 
on  the  ground  that  the  decree  fixed  the  ward's  status  as  to  all 
the  world,  and  also  because  it  might  greatly  have  embarrassed 
the  execution  of  his  trust  if  the  guardialn  could  have  been  com- 
pelled to  try  the  question  of  his  ward's  sanity  in  every  action 
for  or  against  him.    White  v.  Palmer,  4  Mass.  147;  Leonard  v. 
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Leonard,  14  Pick.  280;  Leggate  v.  Clark,  111  Mass.  308,  310, 
But  when  the  guardianship  has  terminated,  and  a  controversy 
has  arisen  between  third  parties,  one  of  whom  claims  imder  a 
contract  made  with  the  ward  after  the  termination  of  the 
guardianship,  the  reason  ceases  for  holding  the  decree  conclu- 
sive. Indeed,  to  give  it  the  effect  contended  for  by  the  de- 
fendants would  be  to  place  Willwerth,  because  of  the  former 
decree  of  the  Probate  Court,  in  the  anomalous  position  of  be- 
ing unable  to  make  contracts  concerning  his  own  property, 
although  he  is  not  under  guardianship,  and  there  is  no  petition 
pending  to  place  him  there,  and  the  court  could  not  use  the 
former  hearing  and  decree  as  the  basis  for  the  appointment  of 
another  guardian.  If  the  decree,  like  a  decree  of  divorce,  fixed 
permanently  the  status  of  the  party  affected  by  it,  then  the 
case  might  stand  differently;  but  it  did  not  do  that.  Its  dis- 
abling effect  continued  only  so  long  as  the  guardianship  con- 
tinued. It  is  true  that  his  petition  for  a  discharge  of  the 
guardianship  was  dismissed.  But  the  removal  terminated  the 
guardianship  as  effectually  as  a  discharge  would  have  done; 
possibly  that  may  have  been  a  reason  for  dismissing  it.  A 
guardianship  may  be  terminated  as  well  by  death,  removal, 
or  resignation  as  by  a  discharge.  Loring  v.  Alline,  9  Cush.  68. 
No  method  is  provided  in  which,  after  a  guardianship  bias  for 
any  cause  ceased,  the  decree  on  which  it  was  based  may  be 
annulled.  We  think,  therefore,  that  the  decree  of  the  Probate 
Court  is  not  conclusive  on  the  question  of  Willwerth's  insanity 
at  the  time  of  making  the  lease.  Whether  it  is  open  to  the  de- 
fendants to  raise  the  question  of  his  insanity  at  that  time,  and 
whether,  if  it  is,  the  decree  would  be  admissible  as  evidence  on 
that  point,  we  need  not  now  consider.  The  defendant's  case 
does  not  rest  on  the  ground  that  it  is  admissible  as  evidence 
tending  to  prove  insanity,  but  on  the  ground  that  it  conclu- 
sively establishes  insanity.  For  aught  that  appears,  the  lease 
was  valid,  although,  if  another  guardian  were  appointed,  and 
he  were  able  to  show  that  Willwetth  was  insane  when  it  was 
made,  it  could  be  avoided. 

We  have  preferred  to  consider  the  case  on  the  main  question 
involved,  and  the  view  which  we  have  taken  of  that  renders 
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it  unnecessary  to  consider  other  questions  that  have  been 
raised. 
Judgment  affirmed. 

WOODWARD,  J.,  IN  TOZER  v.  SATURLEE 
3  Grant's  Cases  (Pa.),  162,  163.-1855 

Where  the  contract  of  a  lunatic  or  drunkard  is  in  question, 
and  the  fact  of  limacy  or  drunkenness  is  estabUshed  by  other 
means  than  a  legal  inquisition,  it  is  always  competent  for  the 
party  alleging  the  contract  to  prove  a  lucid  interval — and  even 
an  inquisition  is  only  persuasive  evidence  of  incompetency  as  to 
contracts  made  before  the  inquest,  but  during  the  time  the 
incompetency  is  found  to  have  existed.  We  have  several  cases 
in  our  books  in  respect  to  such  contracts,  where  evidence  was 
admitted  to  coimtervail  the  effect  of  the  inquisition.  As  to 
contracts  made  after  the  inquisition,  our  statute  contemplates  a 
complete  transfer  of  the  property  to  the  custody  of  the  law,  and 
the  committee  is  substituted  for  the  lunatic  or  drunkard,  and  a 
lucid  interval  can  avail  nothing,  for  he  has  nothing  in  respect  to 
which  to  contract.  This  is  always  the  case  where  the  proceeding 
is  perfected.  Where  it  is  suspended  or  abandoned  in  mid- 
course,  as  seems  to  have  been  the  case  here,  it  may  be  doubted 
whether  any  stronger  presumption  is  furnished  by  an  inquisi- 
tion as  to  contracts  made  after  it  was  found,  than  as  to  such  as 
were  made  previously,  but  within  the  ascertained  period  of 
incompetency.  If  no  stronger,  then  it  is  not  conclusive,  and 
may  be  rebutted  by  such  evidence  as  was  offered  here. 

This,  however,  we  repeat,  is  not  a  case  of  contract,  but  of 
mere  declarations,  confessedly  competent  evidence  in  them- 
selves. If  the  established  fact  of  limacy  or  drunkenness  does 
not  as  a  general  principle  exclude  such  subsidiary  proof  when 
offered  in  respect  to  contracts,  much  less  should  it  be  permitted 
to  deprive  these  declarations  of  the  support  expected  from  the 
evidence  contained  in  the  bill  of  exceptions. 
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MANLEY'S  EXECUTOR  v.  STAPLES 
62  Vt.  153—1890 

This  was  an  appeal  from  a  decree  of  the  Probate  Court, 
admitting  to  probate  the  will  of  Madison  S.  Manley.  Trial  by- 
jury  at  the  March  Term,  1889,  Ross,  J.,  presiding.  Exceptions 
by  the  contestant. 

It  appeared  that  the  contestant  had  applied  to  the  Probate 
Court  for  the  appointment  of  a  guardian  for  the  testator,  on  the 
groimd  that  he  was  an  insane  person;  and  that  this  application 
had  been,  after  a  full  hearing,  denied,  December  10,  1887. 
Shortly  after  this  the  will  was  made,  and  the  evidence  of  the 
contestant  showed  that  there  had  been  no  change  in  the  mental 
condition  of  the  testator  between  that  date  and  the  making  of 
the  will.  The  court  held  pro  forma  that  the  contestant  was 
estopped  by  that  decree  from  showing  that  the  testator  had  not 
then  suflScient  testamentary  capacity,  withdrew  the  case  from 
the  jury,  and  certified  the  exceptions  to  the  Supreme  Court. 

RowELL,  J.  .  .  .  The  fact  that  one  is  under  guardianship 
as  an  insane  person  is  not  conclusive  against  his  capacity  to 
make  a  will  while  the  guardianship  continues.  Robinson's 
Exr.  V.  Robinson,  39  Vt.  267.  But  it  does  not  follow  from  this 
that  the  dismissal  on  the  merits  of  an  application  for  the  ap- 
pointment of  a  guardian  of  one  as  an  insane  person  is  conclu- 
sive in  favor  of  his  capacity  to  make  a  will.  This  is  manifest 
when  we  consider  the  reasons  for  the  decision  in  the  case 
referred  to. 

The  ground  of  appointing  a  guardian  of  a  person  as  insane  is, 
that  by  reason  of  mental  weakness  or  distraction,  or  both,  he  is 
incapable  of  taking  care  of  himself,  and  the  object  of  it  is  to 
secure  proper  care  of  his  person  and  property.  Robinson's  Exr. 
V.  Robinson,  above  cited.  It  follows,  therefore,  that  to  refuse 
the  appointment  of  a  guardian  of  a  person  as  insane,  is  an 
adjudication  that  he  is  not  in  such  mental  condition  aforesaid  as 
to  be  incapable  of  taking  care  of  himself.  It  is  not  necessarily 
an  adjudication  that  he  is  not  insane  at  all;  but  only  that  he  is 
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not  insane  in  a  respect,  nor  to  an  extent,  that  renders  him 
incapable  of  taking  care  of  himself. 

Insanity  differs  in  kind  and  character  as  well  as  in  extent  and 
degree. 

A  man  may  be  insane  on  some  subjects  and  not  on  others. 
He  may  be  insane  on  one  subject  and  sane  on  all  others.  His 
insanity  may  be  of  such  a  character  and  nm  along  such  a  line  as 
in  no  wise  to  affect  his  capacity  to  take  care  of  himself  and  his 
property.  The  insanity  mentioned  would  not  warrant  the 
appointment  of  a  guardian  over  him,  as  it  would  not  constitute 
the  statutory  cause  for  the  appointment,  and  yet  it  might  con- 
sist of  such  a  delusion  in  respect  of  a  disinherited  child  as  to 
defeat  a  will  that  was  the  direct  offspring  of  the  partial  insanity. 
It  seems  clear,  therefore,  that  the  question  here  involved  was 
not  necessarily  involved  in  the  proceedings  before  the  Probate 
Court,  and  that  its  decree  is  not  conclusive  in  the  respect 
claimed. 

Judgment  reversed  and  cause  remanded.* 

OKEY,  J.,  IN  WHEELER  v.  THE  STATE 
34  Ohio  St.  394,  396— 1878 

Inquisitions  of  this  sort  have  been  admitted  in  evidence  in 
numerous  cases,  some  of  which  were  between  private  parties, 
and  others  concerned  the  public.  1  Greenl.  Ev.,  sec.  356;  2  lb., 
sec.  371;  Freeman  on  Judgments,  606;  Banker  v.  Banker,  63 
N.  Y.  409;  McGinnis  v.  Com.,  74  Pa.  St.  245;  Lancaster  Co. 

1  "The  jury  found  that  the  testator  was  not  of  sound,  disposing  mind  and 
competent  to  make  his  will  at  the  time  of  making  the  will  in  question.  The 
mere  fact  that  a  testator  is,  at  the  time  of  making  his  will,  under  guardianship 
as  to.  his  person  and  property,  may  not  of  itself  incapacitate  him  to  make  a 
valid  will,  provided  he  is  capable,  at  the  time,  of  comprehending  the  condi- 
tions of  his  property,  his  relationship  to  the  natural  objects  of  his  bounty, 
and  the  disposition  actually  made  of  his  property  by  such  will.  Under  the 
evidence,  we  are  unwilling  to  say  that  the  trial  court  was  not  justified  in 
holding,  in  effect,  that  at  the  time  of  making  the  will  in  question  the  testator 
had  such  comprehension,  and  hence  mental  capacity;  so  that  the  seventh 
finding  of  the  jury,  standing  alone,  might  be  fairly  regarded  as  unsupported 
by  the  evidence."    Will  of  Slinger,  72  Wis.  22,  26. 
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Nat.  Bank  v.  Moore,  78  Pa.  St.  407.  In  2  Phillipps'  Ev.  *266,  it 
is  said:  "An  inquisition  of  lunacy  is  evidence  on  the  trial  of  an 
indictment  to  show  that  the  prisoner  was  insane  when  he  com- 
mitted the  offence."  To  the  same  effect  is  Sharswood's 
Starkie's  Ev.  *407;  Shelf ord  on  Lunatics,  74. 

Inquests  of  this  character  are  analogous  to  proceedings  in 
rem,  affecting  the  general  and  public  interest,  and  no  one  can 
strictly  be  regarded  as  a  stranger  to  them.  And  such  condition 
of  things  as  the  insanity  of  a  party  being  shown,  there  is  a 
presumption  of  more  or  less  force,  according  to  circumstances, 
that  the  same  condition  continued.  Nor  does  the  time  which 
may  have  elapsed  since  the  inquest  was  held  affect  the  question 
of  its  admissibiUty  (Sergeson  v.  Sealy,  2  Atkyns,  412),  though, 
of  course,  it  may  have  great  force  on  the  question  of  the  weight 
of  the  evidence. 

Ordinarily,  such  inquisitions  are  not  conclusive,  but  only 
prima  facie  evidence  of  incapacity,  as  will  be  seen  from  the 
authorities  cited;  but,  on  a  question  Hke  that  in  issue  here,  it  is 
manifest  that  they  cannot  be  regarded  as  even  prima  facte 
evidence.  A  person  who  is  a  fit  subject  for  confinement  in  an 
insane  asylum  does  not  necessarily  have  immunity  from  punish- 
ment for  crime;  and  the  length  of  time  between  confinement  in 
the  asylum  and  the  commission  of  the  act  charged,  the  nature  of 
the  crime,  and  other  facts,  may  render  such  inquisition  of  little 
weight  as  evidence;  but  its  weight  is  for  the  jury  in  each  case. 

The  only  criminal  case  cited  by  Phillips,  in  support  of  the 
passage  quoted  from  his  work,  is  Rex  v.  Bowler.  That  was  a 
case  tried  before  Gibbs,  C.  J.,  and  Le  Blanc,  J.,  at  Old  Bailey, 
in  June,  1812.  It  is  fully  stated  in  3  Starkie's  Ev.,  pt.  4,  *1704, 
and  Shelford  on  Lunatics,  590.  An  inquest  of  limacy  was 
offered  and  admitted;  but  the  defendant  was  convicted  and 
executed,  and  it  is  manifest,  from  the  reports  of  the  case,  that 
the  record  was  admitted  as  evidence  merely  tending  to  prove 
insanity. 


PART  V 

DRUNKENNESS 
Voidability  of  Contracts 

BUSH  V.  BREINIG 
113  Pa.  St.  310.— 1886 

This  was  an  action  of  assumpsit,  brought  by  James  H. 
Breinig  against  William  H.  Bush,  to  recover  the  portion  of  the 
purchase  money  paid  by  him  in  pursuance  of  a  contract  exe- 
cuted when,  he  alleges,  he  was  in  such  a  state  of  drunkenness  as 
not  to  know  what  he  was  doing,  and  had  lost  the  use  of  his 
reason  and  understanding.  Plea,  non  assumpsit,  pajnnent  with 
leave. 

William  H.  Bush,  the  owner  of  a  hotel  property  in  Quaker- 
town,  offered  the  same  for  sale  at  a  public  sale,  on  October  24th, 
1883.  Breinig  attended  the  sale,  and  became  the  purchaser  at 
$1,340,  he  being  the  highest  bidder.  About  an  hour  after  the 
property  was  knocked  down  to  him  he  executed  a  written  con- 
tract in  conformity  with  the  conditions  of  the  sale,  paid  $495 
in  cash,  and  gave  his  note  for  $845.  Breinig  alleged  that  at  the 
time  he  signed  the  contract,  gave  the  note  and  paid  the  cash,  he 
was  in  such  a  state  of  drunkenness  as  to  suspend  his  reason  and 
understanding. 

Me.  Justice  Tbxjnkey.  When  the  plaintiff's  bid  was 
accepted  the  bargan  was  struck,  and  there  was  an  oral  agree- 
ment for  the  sale  and  purchase  of  the  land  on  the  terms  stated 
in  the  conditions  of  sale.  That  agreement  was  not  void,  but 
voidable.  Neither  party  could  have  compelled  specific  perfor- 
mance. Either  would  have  a  right  of  action  for  damages  result- 
ing  from  non-performance  by  the  other;  but  the  vendee  could 
not  tender  a  deed  and  recover  the  purchase  money,  for  that 
would  be  enforcing  specific  performance;  he  could  only  recover 
the  actual  loss. 
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Upon  the  signing  of  the  conditions,  prima  Jade,  there  was  a 
contract  that  could  be  specifically  enforced.  Money  paid  on 
either  the  oral  or  written  contract  could  not  be  recovered  unless 
there  was  cause  for  rescission.  Here,  it  is  conceded  that  there 
was  an  oral  contract;  but  the  plaintiff  denies  that  he  made  a 
written  contract  and  paid  money  and  note  thereon,  because  at 
the  time  his  signatures  and  money  were  given  he  was  incapable 
of  making  a  contract  by  reason  of  drunkenness.  If  he  was 
without  reason  and  understanding  the  payment  of  the  money 
ought  not  to  be  treated  as  voluntary,  nor  his  signature  as  creat- 
ing a  new  obUgation.  The  conditions  of  sale  may  have  been 
read  in  his  hearing  at  the  auction,  and  he  may  have  understood 
them  when  he  bid;  but  he  paid  no  money  until  the  time  of  sign- 
ing the  alleged  contract,  and  if  he  was  then  bereft  of  reason  he  may 
avoid  the  apparent  obligation  made  while  in  that  condition. 

It  is  not  a  question  whether  what  he  did  was  the  carrying 
out  of  a  fair  and  reasonable  oral  contract,  or  whether  the 
property  was  worth  the  smn  bid;  it  is  a  question  of  his  capacity 
to  make  a  contract  at  the  time  he  signed  the  conditions  and 
paid  the  money.  The  subject  of  the  contract  was  not  necessary 
for  himself  or  family;  he  took  nothing  into  his  possession  and, 
therefore,  had  nothing  to  restore  in  the  act  of  rescissipn;  and 
he  brought  suit  so  promptly  that  at  the  trial  the  question  of 
delay  in  rescinding  was  not  raised. 

The  rule  formerly  was,  that  intoxication  was  no  excuse,  and 
created  no  privilege  or  plea  in  avoidance  of  a  contract;  but  it  is 
now  settled  according  to  the  dictate  of  good  sense  and  com- 
mon justice,  that  a  contract  made  by  a  person  so  destitute  of 
reason  as  not  to  know  the  consequences  of  his  contract,  though 
his  incompetency  be  produced  by  intoxication,  is  voidable, 
and  may  be  avoided  by  himself,  though  the  intoxication  was 
voluntary,  and  not  procured  by  the  circumvention  of  the  other 
party.  Kent's  Com.,  vol.  2,  p.  451.  A  drunkard,  when  in  a 
complete  state  of  intoxication,  so  as  not  to  know  what  he  is 
doing,  has  no  capacity  to  contract  in  general;  but  his  contract 
is  voidable  only  and  not  void,  and  may  therefore  be  ratified 
by  him  when  he  becomes  sober.    Benjamin  on  Sales,  sec.  33. 

The  learned  judge  of  the  Common  Pleas  instructed  the  jury 
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that  the  plaintiff  could  recover  only  on  the  ground  that  the 
contract  did  not  bind  him  because  he  was  intoxicated  to  a  de- 
gree that  he  did  not  know  what  he  was  doing  at  the  time  he 
affixed  his  seal  and  gave  the  money;  that  if  he  was  in  such  a 
state  of  drunkenness  as  not  to  know  what  he  was  doing,  he 
cannot  be  compelled  to  perform  the  contract;  and  that  if  at 
the  time  of  signing  the  contract,  he  was  able  to  comprehend 
the  nature  and  effect  thereof,  the  alleged  intoxication  is  no 
defence.  All  that  accords  with  principles  so  well  settled  as  to 
be  found  in  approved  text-books.  They  apply  to  a  case  like 
this;  not  where  an  intoxicated  man  gave  his  negotiable  paper, 
which  had  passed  to  an  innocent  holder  for  value,  as  was  the 
case  in  State  Bank  v.  McCoy,  69  Pa.  204.  ^ 

In  answer  to  the  defendant's  first  poiiit  the  court  charged 
that  the  drunkenness  of  the  plaintiff,  to  relieve  him  from  the 
contract  must  have  been  such  that  he  did  not  know  what  he 
was  doing:  it  must  have  been  such  as  to  suspend  the  use  of 
reason  and  understanding.  There  is  no  error  in  that.  True, 
the  word  "utterly"  is  omitted,  which  is  used  in  the  defining 
of  the  state  of  drunkenness,  in  Story's  Eq.  Jur.,  sec.  231;  but 
the  sense  is  not  materially  different;  and  that  word  is  omitted 
by  many  in  the  attempt  to  define  the  degree  of  intoxication 
and  absence  of  reason.  The  point  was  well  answered;  its  simple 
affirmance  might  have  misled  the  jury;  "unfair  advantage" 
was  not  a  question  submitted. 

The  fifth  assignment  is  not  sustained.  Although  the  question 
ought  not  to  have  been  allowed  when  put,  for  the  reason  stated 
in  the  objection,  very  soon  there  was  testimony  that  the  wit- 
ness was  intoxicated  at  the  time  referred  to  in  the  question. 
No  objection  was  made  to  its  form,  and  its  admission  out  of 
order  was  harmless. 

None  of  the  remaining  assignments  require  special  remark. 

Judgment  affirmed.^ 

'  Contra,  Green  v.  Gunsten,  154  Wis.  69,  that  the  negotiable  instrument 
is  void  in  its  inception  and  therefore  void  in  the  hands  of  a  holder  in  due 
course.    See  also  note  27  Harvard  Law  Review,  164. 

^  See  Dudley,  "Intoxication  as  a  defence  to  an  express  contract,"  62 
Univ.  of  Penn.  Law  Review,  34;  and  note,  54  L.  R.  A.  440. 
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Torts  by  Drunken  Persons 

REED  V.  HARPER 
25  la.  87.-1868 

Action  for  slander.  Jury  trial.  Verdict  and  judgment  for 
plaintiff  for  seven  hundred  dollars.    The  defendant  appeals. 

Cole,  J.  The  defendant  is  charged  to  have  spoken  of  the 
plaintiff,  "he  is  a  danmed  thief,  he  stole  from  me;"  and  also, 
"he  swore  to  a  he  at  Marion,  and  I  can  prove  it."  The  peti- 
tion avers  that  before  the  speaking  of  the  words  last  specified, 
there  had  been  a  suit  pending  in  the  District  Court  of  Lunn 
county,  at  Marion,  between  these  parties,  wherein  the  plain- 
tiff was  sworn  and  testified  as  a  witness.  The  evidence  showed 
the  speaking  of  the  words  and  the  pendency  of  the  suit.  The 
defendant  testified,  that  at  the  time  he  was  charged  to  have 
spoken  the  words,  "he  was  for  the  first  time  in  a  fix,  that  he 
did  not  know  what  he  was  about,  and  that  he  had  no  recol- 
lection of  what  was  said  or  took  place  there,  or  how  he  got 
home." 

The  only  point  insisted  on  in  argument  is,  that  the  coiu*t 
should  have  instructed  the  jury  that  if  they  beUeved  from  the 
evidence,  that  the  defendant  was  so  intoxicated  at  the  time 
he  spoke  the  words,  that  he  did  not  know  what  he  was  about, 
the  plaintiff  could  not  recover.  The  court  did  not  so  instruct, 
but  did  instruct  the  jmy,  that  it  is  no  sufficient  cause  to  defeat 
the  action  if  it  appears  that  the  defendant  was  dnmk  when  he 
uttered  the  words,  if  he  did  utter  them;  but  in  considering  the 
amoimt  of  the  verdict,  it  was  their  duty  to  consider  all  the  facts 
and  circumstances  attending  and  surrounding  the  speaking  of 
the  words.  In  this  the  court  did  not  err.  Drunkenness  will 
not  excuse  a  slander.    McKee  v.  Ingalls,  4  Scam.  30. 

As  to  the  other  errors  assigned,  but  not  insisted  on  in  argu- 

Adjudication  of  Habitual  Drunkenness.  All  contracts  of  an  ad- 
judged habitual  drunkard  are  said  to  be  void,  except  possibly  a  contract  of 
marriage.    Anderson  v.  Hicks,  150  N.  Y.  Appellate  Div.  289. 
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ment,  we  may  say,  that  we  have  examined  them  seriatim,  and 
find  no  error  to  defendant's  prejudice. 
Affirmed.^ 

Crimes  by  Drunken  Persons 

O'GRADY  V.  STATE 

36  Neb.  320.— 1893 

Maxwell,  Ch,  J.  The  plaintiff  in  error  was  convicted  of 
attempting  to  pass  a  forged  check  and  was  sentenced  to  im- 
prisonment in  the  penitentiary  for  two  years.  All  the  testi- 
mony in  the  case  upon  that  point  tends  to  show  that  the  plain- 
tiff in  error  was  intoxicated  at  the  time,  and  the  question 
presented  is  to  what  extent,  if  at  all,  excessive  drunkenness,  not 
entered  into  for  the  purpose  of  committing  crime,  may  be  con- 
sidered by  the  jury  in  determining  the  intention  of  the  accused. 
The  court  instructed  the  jury:  "The  jury  are  instructed  that 
voluntary  intoxication  or  dnmkenness  is  no  excuse  for  a  crime 
conunitted  imder  its  influence,  nor  is  any  state  of  mind  result- 
ing from  drunkenness,  short  of  actual  insanity  or  loss  of  reason, 
any  excuse  for  a  criminal  act.  Where  without  intoxication  the 
law  would  impute  a  criminal  intent,  proof  of  drunkenness  will 
not  avail  to  disprove  such  intent  where  the  drunkenness  is 
voluntary."  It  wiU  be  observed  that  the  instruction  contains 
two  propositions,  viz.,  that  drunkenness  is  no  excuse  for  crime 
unless  it  produces  actual  insanity  or  loss  of  reason,  and,  second, 
that  where  the  intoxication  is  volimtary,  proof  of  intoxication 
cannot  be  considered  to  disprove  intent.  The  rule  as  stated 
in  the  second  part  of  the  instruction,  being  without  qualifica- 
tion, is  too  broad.  While  it  is  true  that  intoxication  is  not  a 
justification  or  excuse  for  crime  it  is  also  true  that  at  the  pres- 
ent time  evidence  of  intoxication  may  be  admitted  to  deter- 
mine whether  or  not  a  crime  has  been  committed  or  where  it 
consists  of  several  degrees  depending  on  the  intent,  the  grade 
of  the  offence. 

1  See  note,  15  Harvard  Law  Review,  487,  as  to  effect  of  drunkenness  on 
intent  in  torts. 
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Cline  V.  State,  43  Ohio  St.  334,  335,  which  in  our  view  states 
the  law  correctly,  is  as  follows:  "Where  a  person  having  the 
desire  to  do  to  another  an  unlawful  injury,  drinks  intoxicating 
liquors  to  nerve  himself  to  the  commission  of  the  crime,  in- 
toxication is  held,  and  properly,  to  aggravate  the  offence;  but 
at  present  the  rule  that  intoxication  aggravates  crime  is  confined 
to  cases  of  that  class.  The  rule  is  well  settled  that  intoxication 
is  not  a  justification  or  an  excuse  for  crime.  To  hold  otherwise 
would  be  dangerous  to  and  subversive  of  public  welfare.  But 
in  many  cases  evidence  of  intoxication  is  admissible  with  a 
view  to  the  question  whether  a  crime  has  been  committed,  or 
where  a  crime  consisting  of  degrees  has  been  committed,  such 
evidence  may  be  important  in  determining  a  degree.  Thus, 
an  intoxicated  person  may  have  a  counterfeit  bank  bill  in  his 
possession  for  a  lawful  purpose,  and,  intending  to  pay  a  genuine 
bill  to  another  person,  may,  by  reason  of  such  intoxication, 
hand  him  the  coimterfeit  bill;  as  intent  in  such  case  is  of  the 
essence  of  the  offence,  it  is  possible  that  in  proving  intoxication 
you  go  far  to  prove  that  no  crime  was  committed.  Pigman 
V.  State,  14  Ohio,  555.  So  where  the  offence  charged  embraces 
deUberation,  premeditation,  some  specific  intent,  or  the  like, 
evidence  of  intoxication  may  be  important,  and  it  has  fre- 
quently been  admitted.  Id.;  Nichols  v.  State,  8  Ohio  St.  435; 
Davis  V.  State,  25  Id.  S69;  Lytle  v.  State,  31  Id.  196.  The  lead- 
ing case  of  Pigman  v.  State  has  been  repeatedly  cited  with 
approval.  People  v.  Robinson,  2  Park.  235;  People  v.  Harris, 
29  Cal.  678;  Roberts  v.  People,  19  Mich.  401;  State  v.  Welch,  21 
Minn.  22;  Hopt  v.  People,  104  U.  S.  631;  State  v.  Johnson,  40 
Conn.  136,  and  no  doubt  the  law  upon  the  subject  is  correctly 
stated  in  that  case,  and  that  the  rule  as  there  expressed  is 
humane  and  just,  but  there  is  always  danger  that  undue  weight 
will  be  attached  to  the  fact  of  dnmkenness  where  it  is  shown 
in  a  criminal  case,  and  courts  and  juries  should  see  that  it  is 
only  used  for  the  purpose  above  stated,  and  not  as  a  cloak  or 
justification  for  crime.  See,  also,  U.  S.  v.  Drew,  5  Mason,  28; 
s.  c,  1  Lead.  Crim.  Cas.  (2d,  ed.),  131,  note;  Reg.  v.  Davis, 
14  Cox,  C.  C,  563;  s.  c,  28  Moak,  Eng.  Rep.  657;  note,  Law- 
son  on  Insanity,  533-768,  where  all  the  cases  are  collected  re- 


CRIMES   BY   DRUNKEN    PERSONS  709 

lating  to  the  admissibility  and  effect  in  criminal  cases  of  proof 
of  intoxication." 

Drunkenness  is  not  favored  as  a  defence,  and  in  Johnson  v. 
Phifer,  6  Neb.  402,  this  court  held  that  it  could  not  reUeve  a 
party  from  a  contract  on  the  ground  that  he  was  dnmk  when 
it  was  entered  into  unless  his  condition  reached  that  degree 
which  may  be  called  excessive  drunkenness,  where  a  party  is 
utterly  deprived  of  reason  and  imderstanding.  This,  in  our 
view,  is  the  true  rule.  As  much  as  we  may  desire  to  discourage 
drunkenness,  and  deplorable  as  the  habit  of  drinking,  with  its 
train  of  wrecks  and  ruin,  may  be,  we  must  still  recognize  the 
frailty  of  human  beings,  and  adapt  the  law  to  the  actual  con- 
dition of  the  party. 

In  Pigman  v.  State,  supra,  it  is  said:  "The  older  writers 
regarded  drunkenness  as  an  aggravation  of  the  offence  and 
excluded  it  for  any  purpose.  It  is  a  high  crime  against  one's 
self;  and  offensive  to  society  and  good  morals;  yet  every  man 
knows  that  acts  may  be  committed  in  a  fit  of  intoxication 
which  would  be  abhorred  in  sober  moments.  And  it  seems 
strange  that  any  one  should  ever  have  imagined  that  a  person 
who  committed  an  act  from  the  effect  of  drink,  which  he  would 
not  have  done  if  sober,  is  worse  than  the  man  who  conomits  it 
from  sober  and  deliberate  intent.  The  law  regards  an  act  done 
in  sudden  heat,  in  a  moment  of  frenzy,  when  passion  has  de- 
throned reason,  as  less  criminal  than  the  same  act  when  per- 
formed in  the  cool  and  undistiu"bed  possession  of  all  the  fac- 
ulties. There  is  nothing  the  law  so  abhors  as  the  cool,  deliber- 
ate, and  settled  purpose  to  do  mischief.  That  is  a  quality 
of  a  demon;  whilst  that  which  is  done  on  great  excitement,  as 
when  the  mind  is  broken  up  by  poison  or  intoxication,  although, 
to  be  punished,  may  to  some  extent  be  softened  and  set  down 
to  the  infirmities  of  human  natiu-e.  Hence,  not  regarding  it  as 
an  aggravation,  drunkenness,  as  anything  else  showing  the 
state  of  mind  or  degree  of  knowledge,  should  go  to  the  jury. 
Upon  this  principle,  in  modern  cases,  it  has  been  permitted  to 
be  shown  that  the  accused  was  drunk  when  he  perpetrated  the 
crime  of  killing,  to  rebut  the  idea  that  it  was  done  in  a  cool  and 
deliberate  state  of  the  mind  necessary  to  constitute  murder  in 
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the  first  degree.  The  principle  is  undoubtedly  right.  So,  on  a 
charge  of  passing  counterfeit  money;  if  the  person  is  so  drunk 
that  he  actually  did  not  know  that  he  passed  a  bill  that  was 
counterfeit,  he  is  not  guilty.  It  oftentimes  requires  much 
skill  to  detect  a  counterfeit.  The  crime  of  passing  coimterfeit 
money  consists  of  knowingly  passing  it.  To  rebut  that  knowl- 
edge, or  to  enable  the  jury  to  judge  rightly  of  the  matter,  it  is 
competent  for  the  person  charged  to  show  that  he  was  drunk 
at  the  time  he  passed  the  bill.  It  is  a  circvimstance,  among 
others,  entitled  to  its  just  weight." 

If  he  was  so  drunk  as  to  be  deprived  of  reason  and  under- 
standing, that  is  a  fact  for  the  jury  to  consider  with  the  other 
facts  proved,  in  determining  the  guilt  or  innocence  of  accused. 
The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 

PEOPLE  V.    WALKER 
38  Mich.  156.— 1878 

CooLET,  J.  The  defendant  was  convicted  in  the  court  below 
for  the  larceny  of  a  sum  of  money  from  one  Martin.  All  the 
evidence  in  the  case  tended  to  show  that  if  the  defendant  took 
the  money  wrongfully,  it  was  while  he  was  under  the  influence 
of  liquor,  and  some  of  it  indicated  that  he  was  very  drunk. 

The  circiiit  judge  was  requested  to  charge  the  jury,  that 
"even  if  the  jury  should  beUeve  that  the  defendant  was  in- 
toxicated to  such  an  extent  as  to  make  him  unconscious  of  what 
he  was  doing  at  the  time  of  the  commission  of  the  alleged 
offence,  it  is  no  excuse  for  him,  and  they  should  not  take  it  into 
consideration.  A  man  who  voluntarily  puts  himself  in  condi- 
tion to  have  no  control  of  his  actions,  must  be  held  to  intend 
the  consequences."  This  charge  was  given  in  reliance  upon 
the  general  principle  that  drunkenness  is  no  excuse  for  crime. 

While  it  is  true  that  drunkenness  cannot  excuse  crime,  it  is 
equally  true  that  when  a  certain  intent  is  a  necessary  element 
in  a  crime,  the  crime  cannot  have  been  committed  when  the 
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intent  did  not  exist.  In  larceny  the  crime  does  not  consist 
in  the  wrongful  taking  of  the  property,  for  that  might  be  a 
mere  trespass;  but  it  consists  in  the  wrongful  taking  with  a 
felonious  intent;  and  if  the  defendant,  for  any  reason  whatever, 
indulged  no  such  intent,  the  crime  cannot  have  been  com- 
mitted. This  was  fully  explained  by  Mr.  Justice  Christiancy 
in  Roberts  v.  People,  19  Mich.  401,  and  is  famiUar  law.  See 
also  Nichols  v.  State,  8  Ohio  (N.  S.),  435;  Regina  v.  Moore,  3  C. 
&  K.  319. 

This  instruction  being  erroneous,  the  conviction  must  be  set 
aside.    .    .    . 

PECKHAM,  J.,  IN  PEOPLE  v.  LEONARDI 
143  N.  Y.  360,  364— 1894 

At  common  law  drunkermess  was  not  only  not  an  excuse  for 
crime,  but  evidence  of  intoxication,  while  admissible,  and  to 
be  considered  in  some  cases,  was  yet  generally  of  no  avail.  If 
a  man  made  himself  voluntarily  drunk  it  was  no  excuse  for 
any  crime  he  might  commit  while  he  was  so,  and  he  had  to  take 
the  responsibility  of  his  own  volimtary  act.  If  the  assault 
were  unprovoked,  the  fact  of  intoxication  would  not  be  allowed 
to  affect  the  legal  character  of  the  crime.  The  fact  of  intoxica- 
tion was  not  to  be  permitted  to  be  even  considered  by  the  ivay 
upon  the  question  of  premeditation.  These  principles  are 
stated  in  many  cases  in  this  court.  People  v.  Rogers,  18  N.  Y,  9; 
Kenny  v.  People,  31  Id.  330;  Flanigan  v.  The  People,  86  Id.  554. 

The  strict  rule  of  the  common  law  has,  however,  been  slightly 
relaxed  by  our  Penal  Code,  the  twenty-second  section  of  which 
reads  as  follows : 

"No  act  committed  by  a  person  while  in  a  state  of  voluntary 
intoxication  shall  be  deemed  less  criminal  by  reason  of  his 
having  been  in  such  condition.  But  whenever  the  actual 
existence  of  any  particular  pmT)ose,  motive  or  intent  is  a 
necessary  element  to  constitute  a  particular  species  or  degree 
of  crime,  the  jury  may  take  into  consideration  the  fact  that 
the  accused  was  intoxicated  at  the  time  in  determining  the 
purpose,  motive  or  intent  with  which  he  committed  the  act." 
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Under  this  section  it  has  been  hel(J  by  this  court  that  it  is 
not  proper  to  charge  the  jury  that  the  mere  fact  of  intoxication 
is  necessarily  evidence  even  tending  to  show  an  absence  of 
premeditation  and  deUberation.  Such  fact,  the  court  said, 
might  tend  in  some  cases  to  show  absence,  while  in  others  it 
might  not.  We  held  that  it  was  now  simply  the  duty  of  the 
judge  to  leave  it  to  the  jury  to  take  into  consideration  the 
question  of  intoxication  determining  the  motive  or  intent  of 
the  accused,  and  whether  he  acted  with  deliberation  and 
premeditation.  People  v.  Mills,  98  N.  Y.  176.  We  do  not 
think  that  imder  this  statute  the  intoxication  need  be  to 
such  an  extent  as  to  necessarily  and  actually  preclude  the 
defendant  from  forming  an  intent  or  from  being  actuated  by  a 
motive  before  the  jury  would  have  the  right  to  regard  it  as 
having  any  legal  effect  upon  the  character  of  the  defendant's 
act.  Any  intoxication,  the  statute  says,  may  be  considered  by 
the  jury,  and  the  decision  as  to  its  effect  rests  with  them.  That 
a^man  may  be  even  grossly  intoxicated  and  yet  be  capable 
oi  forming  an  intent  to  kill  or  do  any  other  criminal  act  is 
indisputable,  and  if,  while  so  intoxicated,  he  forms  an  intent  to 
kill  and  carries  it  out  with  premediation  and  deliberation,  he 
is  without  doubt,  guilty  of  murder  in  the  first  degree,  and  the 
jury  should,  when  such  a  defence  is  interposed,  be  so  instructed. 
It  is  a  most  important  and  far-reaching  statute  in  its  possible 
effects,  and  the  jury  ought  to  be  warned  that  where  the  criminal 
act  is  fairly  and  clearly  proved,  the  fact  of  intoxication  as  fur- 
nishing evidence  of  the  want  of  the  criminal  intent  which  the 
proof  might  otherwise  show,  should  be  considered  by  it  with 
the  greatest  care,  caution  and  circmnspection,  and  such  fact 
ought  not  to  be  allowed  to  alter  the  character  or  grade  of  the 
criminal  act  unless  they  have  a  fair  and  reasonable  doubt  of  the 
existence  of  the  necessary  criminal  pvupose  or  intent  after  a 
consideration  of  such  evidence  of  intoxication.  The  safety 
of  society  depends  to  a  large  extent  upon  the  due  administra- 
tion of  our  criminal  law,  and  the  voluntary  intoxication  of  an 
accused  person  should  be  most  cautiously  considered  before 
arriving  at  a  conclusion  that  it  has  in  any  way  altered  the 
character  or  grade  of  a  criminal  act.    It  ought  always  to  be 
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borne  in  mind  that  by  the  terms  of  the  very  statute  cited  no 
act  committed  by  a  person  while  in  a  state  of  voluntary  intoxi- 
cation shall  be  deemed  less  criminal  by  reason  of  his  having  been 
in  such  condition.  In  other  words,  it  should  still  be  remembered 
that  voluntary  drunkenness  is  never  an  excuse  for  crime.  In 
People  V.  Fish  (125  N.  Y.  136),  it  was  held  that  under  this 
section  of  the  Penal  Code,  if  the  accused  be  sober  enough  to 
and  do  form  an  intent  and  so  deliberate  upon  and  premeditate 
the  crime,  then  he  is  responsible  the  same  as  if  he  had  been 
perfectly  sober,  and  that  he  ^  guilty  even  though  intoxicated. 
By  our  statute  deliberation  and  premeditation  are  necessary- 
constituents  of  the  crime  of  murder  in  the  first  degree,  and  if  by 
reason  of  intoxication  the  jmy  should  be  of  opinion  that  the 
deliberation  or  premeditation  necessary  to  constitute  murder 
in  the  first  degree  did  not  exist,  the  crime  is  reduced  to  a  lower 
grade  of  murder,  or  in  the  absence  of  any  intent  to  kill,  then  to 
manslaughter  in  some  of  its  grades.  The  intoxication  need  not 
,  be  to  the  extent  of  depriving  the  accused  of  all  power  of  volition 
or  of  all  ability  to  form  an  intent.  The  jury  should  be  in- 
structed that  if  the  intoxication  had  extended  so  far  in  its 
effects  that  the  necessary  intent,  deliberation  and  premeditation 
were  absent,  the  fact  of  such  intoxication  must  be  considered 
and  a  verdict  rendered  in  accordance  therewith.  In  the 
portion  of  the  charge  of  the  learned  judge  which  has  been 
above  set  forth  we  fear  that  he  required  evidence  of  the  exist- 
ence of  too  great  a  degree  of  intoxication  before  the  jury  were 
permitted  to  find  the  absence  of  the  necessary  intent  or  degree 
of  deliberation  or  premeditation.  I  have  endeavored  to  state 
what  the  rule  is  in  such  cases.     ... 

In  this  case  the  error  in  the  charge  was  of  the  most  vital 
nature,  and  although  possibly  it  may  be  open  to  the  claim 
that  it  was  given  with  reference  to  the  question  as  to  what 
amount  of  intoxication  formed  an  excuse  to  the  defendant, 
yet  we  are  fearful  that  the  jury  may  have  been  misled  and  may 
have  thought  that  the  language  appertained  to  the  subject  of 
considering  the  extent  of  the  intoxication  of  the  defendant 
with  which  he  struck  the  blows.     .     .     . 
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REX  V.  BEARD 
[1920]  Weekly  Notes,  110 
(House  of  Lords) 

Appeal  from  an  order  of  the  Court  of  Criminal  Appeal 
quashing  a  conviction  of  murder  and  substituting  a  verdict  of 
manslaughter  and  a  sentence  of  20  years '  penal  servitude.  The 
respondent  was  convicted  of  murder  and  sentence  of  deatli 
was  passed  upon  him.  He  had  ra^vished  a  girl  of  thirteen  years 
of  age,  and  in  aid  of  the  act  of  rape  had  placed  his  hand  upon 
her  mouth  to  preveijt  her  from  screaming,  at  the  same  time  press- 
ing his  thumb  upon  her  throat,  with  the  result  that  she  died 
of  suffocation.  The  sole  defence  was  that  the  respondent  was 
so  drunk  that  the  jury  ought  to  return  a  verdict  of  man- 
slaughter. Bailhache,  J.,  in  siunming  up,  directed  the  jury  that 
this  defence  could  only  prevail  if  the  respondent  by  reason  of 
his  drunkenness  did  not  know  what  he  was  doing  or  did  not . 
know  that  what  he  was  doing  was  wrong.  The  Court  of  Crim- 
inal Appeal,  on  the  authority  of  Rex  v.  Meade,  [1909]  1  K.  B. 
895,  held  that  the  judge  ought  to  have  put  to  the  jmy  the  fur- 
ther question  whether  the  mind  of  the  accused  was  so  affected 
by  drink  that  he  did  not  know  that  what  he  was  doing  was 
dangerous,  and  substituted  a  verdict  of  manslaughter. 

The  House,  after  consideration,  allowed  the  appeal,  and  re- 
stored the  conviction  of  murder. 

The  Lord  Chancellor  drew  the  following  conclusions  from 
the  cases:  (1)  That  insanity,  whether  produced  by  drunkenness 
or  otherwise,  was  a  defence  to  the  crime  charged;  (2)  that  evi- 
dence of  drunkenness  which  rendered  the  accused  incapable  of 
forming  the  specific  intent  essential  to  constitute  the  crime 
should  be  taken  into  consideration  with  the  other  facts  proved 
in  order  to  determine  whether  or  not  he  had  this  intent;  (3) 
that  evidence  of  drunkenness  falling  short  of  a  proved  in- 
capacity in  the  accused  to  form  the  intent  necessary  to  con- 
stitute the  crime,  and  merely  establishing  that  his  mind  was 
affected  by  drink  so  that  he  more  readily,  gave  way  to  some 
violent  passion  did  not  rebut  the  presumption  that  a  man  in- 
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tended  the  natural  consequences  of  his  acts.  In  Rex  v.  Meade 
the  language  of  the  Court  of  Criminal  Appeal  contained  a 
proposition  of  law  which,  regarded  as  a  rule  of  general  applica- 
tion, would  mean  that  a  person  charged  with  a  crime  of  violence 
might  show,  in  order  to  rebut  the  presumption  that  he  intended 
the  natural  consequences  of  his  acts,  that  he  was  so  drunk  that 
he  was  incapable  of  knowing  that  what  he  was  doing  was 
dangerous.  That  proposition  in  its  wider  interpretation  was 
not,  and  could  not  be,  supported  by  authority.  But  the  ob- 
servations of  Darling,  J.,  in  Meade's  case  made  it  clear  that 
it  was  not  intended  to  lay  down  a  rule  which  should  be  applied 
to  such  a  case  as  the  present.  In  Meade's  case  the  crime 
charged  was  that  death  arose  from  violence  done  with  intent 
to  cause  grievous  bodily  harm,  and  it  was  therefore  necessary 
to  prove  the  specific  intent.  In  the  present  case  the  death  arose 
from  a  violent  act  done  in  furtherance  of  what  was  in  itself 
a  felony  of  violence,  and  it  was  only  necessajry  to  prove  that 
the  violent  act  causing  death  was  done  in  furtherance  of  the 
felony  of  rape.  In  the  present  case  drunkenness  was  no  defence 
unless  it  could  be  established  that  the  respondent  was  so  drunk 
that  he  was  incapable  of  forming  the  intent  to  conamit  the  rape 
(which  was  not  the  fact) ,  for  death  resulted  from  the  rape  and 
the  act  of  violence  causing  suffocation,  and  the  two  acts  could 
not  be  regarded  separately  and  independently  of  each  other. 
The  direction  of  Bailhache,  J.,  was  not  satisfactory,  because 
he  appUed  the  test  of  insanity  to  a  case  of  drunkenness  which 
did  not  amount  to  insanity,  and  because  he  ought  not  to  have 
introduced  the  question  whether  the  prisoner  knew  that  what 
he  was  doing  was  wrong  in  a  case  of  drunkenness  where  in- 
sanity was  not  pleaded.  But  the  portions  of  the  summing  up 
which  he  had  criticised  were  in  fact  unduly  favorable  to  the 
prisoner,  who  could  not  complain  of  them  unless  they  so  con- 
fused the  jury  as  to  prevent  them  from  properly  appreciating 
the  true  issue.  He  did  not  think  that  the  actual  direction  to 
the  jury  disabled  them  from  reaching  a  true  conclusion  on  the 
facts.  While  he  thought  that  the  stunming  up  was  in  some 
respects  unhappily  conceived,  he  was  not  prepared,  reading  it 
as  a  whole,  to  hold  that  it  amounted  to  a  misdirection. 
The  other  noble  and  learned  Lords  concurred. 


PART  VI 

ALIENS 

Alien  Friends  ^ 

1.  PROPBRTy  Rights 

GREENHELD  v.  MORRISON 

21  la.  538— 1866 

Cole,  J,  The  only  question  made  by  the  demurrer  is  as  to 
the  right  and  capacity  of  a  non-resident  alien  to  take  a  distribu- 
tive share  of  an  intestate's  estate  in  this  state.  No  question 
need  arise  in  the  determination  of  this  case,  as  to  the  construc- 
tion of  the  act  of  1858  (Rev.,  sees.  2488  to  2493),  since,  so  far  as 
that  act  relates  to  personal  property,  it  is  probably  only  declara- 
tive of  the  common  law. 

At  the  common  law,  aliens  were  capable  of  acquiring,  holding 
and  transmitting  movable  property  in  like  manner  as  our  own 
citizens,  and  they  can  bring  suits  for  the  recovery  of  that 
property.  2  Kent's  Com.  62.  Aliens  are  not  deprived  of  any  of 
these  rights  by  our  statutes.  The  provision  of  our  statute  (Rev., 
sec.  2422),  which  provides  that  personal  property  "shall  be 
distributed  to  the  same  persons  and  in  the  same  proportion  as 
though  it  were  real  estate, "  does  not  prevent  aliens  from  taking 
distributive  shares  of  personal  estate,  although  non-resident 
aUens  might  not  take  real  estate  by  descent. 

Our  statute  provides  (Rev.,  sec.  2436), that  the  real  estate  of  a 
decedent,  subject  to  dower,  etc.,  "shall  descend  in  equal  shares 
to  his  children."  Yet  if  any  of  his  children  are  non-resident 
ahens  (aside  from  some  other  statute  on  the  subject),  such 

'As  to  the  limitation,  independent  of  statutory  or  constitutional  pro- 
vision, upon  the  capacity  of  an  alien  to  hold  public  office,  see  State  v.  Smith, 
14  Wis.  497;  State  v.  Murray,  28  Id.  96. 
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non-resident  alien  children  would  not  take  any  portion,  for  that 
he  would  have  no  inheritable  blood.  In  other  words,  both  these 
sections,  like  all  other  statutes,  are  construed,  in  the  Ught  of 
and  with  reference  to  the  common  law  relating  to  the  same 
subject-matter. 
Affirmed. 

JUDGE,  J.,   IN  HARLEY  ».  THE  STATE 

40  Ala.  689,  695.— 1867 

Under  the  demurrer  interposed  in  the  court  below,  the 
following  allegations  of  one  of  the  pleas  are  to  be  taken  as  true: 
1st,  that  Harley  purchased  the  lands  described  in  the  informa- 
tion, on  the  2d  day  of  April,  1857,  and  that  there  was  a  con- 
veyance to  him  of  the  title  on  that  day;  2d,  that,  at  the  time  of 
the  said  conveyance,  Harley  was  an  unnaturalized  alien,  but 
that  previously  thereto  he  had  filed  his  declaration  of  intention 
to  become  a  citizen  of  the  United  States,  and  was  duly  admitted 
to  such  citizenship  on  the  1st  of  November,  1860,  by  the  judg- 
ment of  the  Circuit  Court  of  Cook  county,  in  the  state  of  Illi- 
nois. These  allegations  present  the  merits  of  the  main  question 
involved,  which  we  proceed  to  consider. 

An  alien  may  acquire  lands  by  purchase,  but  not  by  descent; 
and  there  is  no  distinction,  whether  the  purchase  be  by  grant 
or  by  devise;  in  either  event,  the  estate  vests  in  the  alien  as  a 
defeasible  estate,  subject  to  escheat  at  the  suit  of  the  govern- 
ment. He  has  complete  dominion  over  the  estate  of  which  he  is 
thus  seized,  until  office  found;  may  hold  it  against  every  one, 
even  against  the  government,  and  may  convey  it  to  a  pur- 
chaser— that  is  to  say,  may  convey  a  defeasible  estate  only, 
subject  to  be  divested  on  office  found.  The  ancient  rule  of  the 
common  law  was,  that  an  ahen  could  not  maintain  a  real  action 
for  the  recovery  of  lands,  but  he  might,  in  such  action,  defend 
his  title  against  all  persons  but  the  sovereign.  It  has  been  held, 
however,  in  North  Carolina,  if  not  in  other  states  of  the  Union, 
that  he  may  maintain  ejectment.  The  common  law  was,  also, 
that  the  king  could  not  grant  lands  forfeited  by  alienage,  imtil 
he  was  in  possession  by  office  found;  but,  when  the  alien  died, 
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the  sovereign  was  seized  without  office  found,  because,  other- 
wise, the  freehold  would  be  in  abeyance,  as  the  aUen  could  have 
no  inheritable  blood. 

As  to  grants  for  the  cause  of  alienage,  by  state  legislation, 
without  an  inquest  of  office,  Judge  Story  has  said,  "That  an 
inquest  of  office  should  be  made  in  cases  of  alienage  is  a  useful 
and  important  restraint  upon  public  proceedings.  It  protects 
individuals  from  being  harassed  by  niunerous  suits,  introduced 
by  litigious  grantees.  It  enables  the  owner  to  contest  the 
question  of  alienage  directly,  by  a  traverse  of  the  office.  It 
affords  an  opportimity  for  the  public  to  know  the  nature,  the 
value,  and  the  extent,  of  its  acquisitions  '^yro  defectu  hceredis. 
And,  above  all,  it  operated  as  a  salutary  suppression  of  that 
corrupt  influence  which  the  avarice  of  speculation  might  other- 
wise urge  upon  the  legislature.  The  common  law,  therefore, 
ought  not  to  be  deemed  repealed,  unless  the  language  of  a 
statute  be  clear  and  expUcit  for  this  purpose."  Fairfax's 
Devisee  v.  Hunter's  Lessee,  7  Cranch,  603.  But  each  state  has 
the  undoubted  right  to  enact  laws  regulating  the  descent  of, 
and  succession  to,  property  within  its  limits,  and  consequently 
to  permit  inheritance  by  or  from  an  alien. 

We  refer  to  the  following  authorities,  as  sustaining  the  propo- 
sitions of  law  hereinbefore  announced:  2  Kent,  62-64;  Fairfax's 
Devisee  v.  Hunter's  Lessee,  7  Cranch,  603;  Orr  v.  Hodgson,  4 
Wheaton,  453;  Govemeur's  Heirs  v.  Robertson,  11  Wheaton, 
332;  Scanlan  v.  Wright,  13  Pick.  352;  Montgomery  v.  Dorian,  7 
New  Hamp.  475;  People  v.  Folsom,  5  Cal.  373;  Rouche  v. 
WilUamson,  3  Iredell,  141;  Waugh  v.  Riley,  8  Metcalf  (Mass.), 
290;  Wilbur  v.  Tobey,  16  Pick.  177;  Etheridge  v.  Malempre,  18 
Ala.  565. 

When  Harley  purchased  the  land  in  controversy,  and  during 
the  period  of  his  alienage  thereafter,  he  was  seized  of  a  defeasible 
estate  in  the  premises,  accompanied  with  all  the  incidents  of 
ownership  of  such  an  estate.  During  the  same  period,  the  only 
right  which  the  state  could  have  in  the  premises  was  the  right  to 
have  the  land  escheated,  by  a  judicial  proceeding  in  the  nature 
of  an  inquest  of  office.  This  prerogative  right  of  sovereignty 
was  not  asserted  during,  the  period  of  Harley's  alienage;  but  he 
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was  permitted  to  retain  his  estate,  without  molestation,  until 
he  had  been  admitted  to  full  citizenship.  This  result  effected  an 
extinguishment  of  the  right  of  the  state  to  escheat  the  land,  if 
such  right  existed,  and  perfected  the  title  of  Harley.  As  Sir 
Matthew  Hale  has  said,  "The  law  is  very  gentle  in  the  construc- 
tion of  the  disability  of  aUenism,  and  rather  contracts  than 
extends  its  severity."  2  Kent,  56-62.  See  also  Jackson  v. 
Beach,  1  Johnson's  Cases,  399;  White  v.  White,  2  Met.  (Ky.) 
189. 

Foreigners  are  admitted  to  the  rights  of  citizenship  with  us, 
on  liberal  terms;  and  the  public  policy  of  the  United  States,  in 
regard  to  their  becoming  citizens,  as  shown  by  the  naturaliza- 
tion laws  of  the  government,  is  certainly  in  harmony  with  the 
mairi  conclusion  attained  in  the  present  case.  2  Kent's  Com. 
56.     .     .     . 

Judgment  reversed  and  cause  remanded. 

WILDE,  J.,  IN  WAUGH  v.  RILEY 
8  Met.  (Mass.)  290,  294.— 1844 

It  was  objected  that  Riley,  the  mortgagor,  was  an  alien,  and 
that,  by  the  deed  of  conveyance  to  him,  the  estate  immediately 
vested  in  the  commonwealth;  he  being  incapable  of  taking  and 
holding  real  estate.  But  the  doctrine  is  very  clearly  estabUshed, 
by  numerous  authorities,  that  an  alien  may  take  a  freehold, 
and  hold  it  untU  office  foimd.  It  is  true  that,  by  the  strictness 
of  the  common  law,  it  has  been  held  that  an  aUen  cannot 
maintain  an  action  for  the  recovery  of  possession  of  real  estate. 
But  in  all  the  cases  in  which  this  doctrine  is  maintained  it  is 
held  that  he  may  take  and  hold  real  estate  until  office  found, 
and  that  he  may  hold  it  against  all  the  world  except  the  govern- 
ment. So  that  an  aUen  may  defend,  but  he  cannot  prosecute, 
in  a  real  action. 

It  is  justly  remarked  by  Savage,  C.  J.,  in  Bradstreet  v.  Super- 
visors of  Oneida  Coimty,  13  Wend.  548,  that  "it  seems  strange 
that  any  person  who,  by  our  laws,  may  take  real  estate,  and 
hold  it  against  all  the  world  except  the  government,  should  not 
be  at  liberty  to  prosecute  for  the  recovery  of  possession. "   How- 
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ever  this  may  be,  it  is  unquestionable  that  an  aUen  may  take 
and  hold  real  estate  against  every  person,  until  office  found,  and 
may  convey  his  right  and  title  to  a  purchaser.  The  question 
whether  an  alien  can  prosecute  for  the  recovery  of  possession  of 
real  estate  does  not  arise  in  this  case,  i  But  it  was  decided,  in  the 
case  in  13  Wend,  above  cited,  that  notwithstanding  the  ancient 
rigor  of  the  common  law,  as  laid  down  in  sundry  cases,  such  an 
action  might  be  maintained;  and  the  reasons  given  by  Chief 
Justice  Savage,  in  support  of  the  decision,  are  very  cogent. 

REESE  V.  WATERS 
4  Watts  &  S.  (Pa.)  145.— 1842 

This  was  an  action  of  ejectment  by  David  Reese  against 
Humphrey  Waters  and  Achsa,  his  wife,  for  a  tract  of  land  con- 
taining fifty-one  acres. 

It  appeared  that  Achsa  Snodgrass  was  seized  in  fee  of  the 
land  in  dispute,  and  was  married  to  Humphrey  Waters,  who 
was  an  aUen.  David  Reese,  the  plaintiff,  obtained  a  jildgment 
against  Humphrey  Waters,  upon  which  an  execution  was  issued 
and  levied  on  the  land,  upon  which  an  inquisition  was  held,  by 
which  it  was  extended  and  valued  at  $100  per  annum.  A 
liberari  facias  was  issued,  and  returned  "Possession  delivered 
to  the  plaintiff."  Whereupon  this  action  of  ejectment  was 
brought,  and  the  question  raised  on  the  trial  was — ^whether,  by 
the  law  of  Pennsylvania,  an  ahen  acquires  any  title  in  his  wife's 
estate  of  inheritance,  as  tenant  by  the  curtesy  initiate. 

Upon  the  trial,  the  court  directed  a  verdict  for  the  plaintiff, 
reserving  the  point:  it  was  then  argued  before  their  honors. 
Judges  Grier  and  Shaler,  and  the  former  deUvered  the  opinion 
of  the  court  upon  the  reserved  point,  and  directed  a  judgment 
for  the  defendant  non  obstante  veredicto. 

Per  Curiam.  Our  act  of  1833  has  dispensed  with  the  birth  of 
issue  as  a  constituent  of  tenancy  by  the  curtesy;  and  had  the 
husband,  in  this  instance,  been  an  American  citizen,  he  would 
have  been  tenant  by  the  curtesy  initiate  by  force  of  the  marriage 
alone,  and  seized  of  a  freehold  in  his  own  right.  The  cause,  then, 
is  without  difficulty  so  far  as  it  depends  on  the  common  law, 
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which  forbids  an  alien  to  take  by  purchase  for  the  benefit  of  any 
one  but  the  crown  or  the  commonwealth,  or  to  take  at  all, 
where  the  estate  would  devolve  on  him  by  operation  of  law.  It 
has  been  expressly  decided  that  an  aUen  cannot  be  tenant  by 
the  curtesy,  and  the  disability  which  prevents  him  from  being 
seized  in  his  own  right  would  equally  prevent  him  from  being 
seized,  in  right  of  his  wife,  of  her  freehold,  whether  of  inheri- 
tance or  not  of  inheritance.  .  .  . 
Judgment  affirmed.* 

MAGRUDER,  J.,  IN  WUNDERLE  v.  WUNDERLE 
144  lU.  40,  53.— 1893 

It  is  a  general  rule  of  the  common  law,  that  the  title  to  real 
property  must  be  acquired  and  passed  according  to  the  lex  rei 
sitce.  This  rule  not  only  appUes  to  aUenations  and  acquisitions 
made  by  the  acts  of  the  parties,  but  also  to  estates  and  rights 
acquired  by  operation  of  law.  The  descent  and  heirship  of 
real  estate  are  governed  by  the  law  of  the  country  where  it  is 
located.  Story  on  Confl.  of  Laws,  sees.  424,  448,  483,  509; 
Stoltz  V.  Doering,  112  111.  234.  This  principle,  originally  ap- 
plicable as  between  countries  entirely  foreign  to  each  other, 

.  1 "  It  is  suggested  that  without  office  found  the  estate  would  descend 
to  the  heir.  But  the  law  is,  that  if  an  alien  purchase  land,  or  if  land  be  de- 
vised to  him,  he  may  take  and  hold  until  an  inquest  of  office;  but  upon  his 
death  the  land  would  instantly  and  of  necessity  (as  the  freehold  cannot  be 
kept  in  abeyance),  without  any  inquest  of  office,  escheat  and  vest  in  the 
State,  because  he  is  incompetent  to  transmit  by  herditary  descent.  See  the 
cases  cited,  2  Kent's  Com.  54.  If,  therefore,  John  Lawyer  was  incapable 
(on  account  of  alienage)  of  holding  real  estate  in  Pennsylvania,  and  of  trans- 
mitting it  to  aUen  heirs,  his  estate  escheated  to  the  commonwealth  on  his 
death  without  inquest  of  office;  it  became  vested  in  the  Commonwealth,  and 
they  had  power  to  transfer  it  by  act  of  the  legislature  to  the  widow,  who 
took  it  subject  to  the  rights  of  others  by  the  express  saving  in  the  act.  When 
the  legislature,  therefore,  by  the  act  of  the  25th  of  February,  1814,  granted 
to  Anna  Maria  Lawyer,  the  wife  of  the  deceased,  the  interest  which  they 
had  by  escheat,  they  passed  the  estate  accruing  to  them  by  the  alienage  of 
the  heirs." — Sebgeant,  J.,  in  Rubeck  v.  Gardner,  7  Watts  (Pa.),  455,  458. 
At  common  law  a  devise  by  an  alien  vested  his  defeasible  title  in  the 
devisee.    See  Schouler  on  Wills  (5th  ed.),  §§  34,  35. 
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also  prevails  as  among  the  states  of  the  American  TJnion.  From 
it  results  the  doctrine,  that  the  title  of  ahens  to  land  within  the 
limits  of  the  several  states  is  matter  of  state  regulation.  Wil- 
liams on  Real  Property  (4th  ed.),  page  64,  note  1;  Lawrence's 
Wheaton  on  International  Law,  page  168  n.;  Story  on  Confl. 
of  Laws,  sec.  430;  Wheaton's  Int.  Law  (Boyd,  3d  ed.),  page  132; 

2  Wharton's  Inter.  Law  Dig.,  bottom  pages  490  and  497; 
Field's  Inter.  Code  (2d  ed.),  page  176.  But  while  it  is  true 
that  "the  right  of  foreigners  to  hold  title  to  real  estate  is  en- 
tirely dependent  on  the  laws  of  the  state  'm.  which  the  land  is 
situate,"  (2  Wharton's  Int.  Law  Dig.,  sec.  201,  page  490),  it  is 
also  true,  that  the  state  law  must  give  way  if  it  conflicts  with 
any  existing  treaty  between  the  government  of  the  United 
States  and  the  government  of  the  coimtry  of  which  such  for- 
eigner is  a  subject  or  citizeA. 

Article  6  of  the  Federal  .Constitution  provides  that  "all 
treaties  made  or  which  shall  be  made  under  the  authority  of 
the  United  States  shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  every  state  shall  be  boimd  thereby,  anything  in  the 
Constitution  or  laws  of  any  state  to  the  contrary  notwithstand- 
ing." In  construing  this  article  it  has  been  held,  that  provi- 
sions in  regard  to  the  transfer,  devise  or  inheritance  of  prop- 
erty are  fitting  subjects  of  negotiation  and  regulation  by  the. 
treaty-making  power  of  the  United  States,  and  that  a  treaty 
will  control  or  suspend  the  statutes  of  the  individual  states 
whenever  it  differs  from  them.  Hence,  if  the  citizen  or  sub- 
ject of  a  foreign  government  is  disqualified  imder  the  laws  of  a 
state  from  taking,  holdiag  or  transferring  real  property,  such 
disqualification  will  be  removed,  if  a  treaty  between  the  United 
States  and  such  foreign  government  confers  the  right  to  take, 
hold  or  transfer  real  property.  Hauenstein  v.  Lynham,  100 
U.  S.  483;  Geofroy  v.  Riggs,  133  U.  S.  258;  Ware  v.  Hylton, 

3  Dall.  199;  Chirac  v.  Chirac,  2  Wheat.  259;  Orr  v.  Hodgson, 

4  Wheat.  453;  Fairfax  v.  Hunter,  7  Cranch,  603;  The  People  v. 
Gerke,  5  Cal.  381.  But  the  treaty  which  wiU  suspend  or  over- 
ride the  statute  of  a  state,  must  be  a  treaty  between  the  United 
States  and  the  government  of  the  particular  coimtry,  of  which 
the  alien  claiming  to  be  relieved  of  the  disabihty  imposed  by 
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the  state  law,  is  a  citizen  or  subject.  A  treaty  with  ^ome  other 
country,  of  which  such  ahen  is  not  a  citizen  or  subject,  cannot 
have  the  effect  of  removing  the  disabiUty  complained  of. 

2.  Capacity  to  Sue  and  Be  Sued 

LORD  ESHER,   M.   R.,   IN   MIGHELL  v.   SULTAN   OF  JOHORE 

[1894.]  1  Q.  B.  149,  157 

FoH  the  purposes  of  my  judgment  I  must  assume  that  the 
Sultan  of  Johore  came  to  this  country  and  took  the  name  of 
Albert  Baker,  and  that  the  plaintiff  beheved  that  his  name  was 
Albert  Baker,  and  I  will  go  so  far  as  to  assume  for  the  present 
purpose  that  he  deceived  her  by  pretending  to  be  Albert 
Baker,  and  then  promised  to  marry  her,  and  that  he  broke  his 
promise.  T^Tiether  these  matters,  could  be  proved,  if  the  case 
went  further,  is  entirely  another  matter;  but  at  the  present 
stage  of  the  case  I  will  assume  them  to  be  true.  At  length, 
when  he  is  sued,  he  alleges  that  he  is  a  sovereign  prince,  and 
that  no  action  can  be  maintained  against  him  in  the  municipal 
courts  of  this  country  for  anything  which  he  has  done.  An 
elaborate  argument  has  been  presented  to  us  on  behalf  of  the 
plaintiff  which  was  not  altogether  new,  for  I  remember  to  have 
heard  something  very  like  it  in  the  case  of  The  Parlement  Beige, 
5  P.  D.  197.  In  this  argument  there  was  only  one  point  which 
appeared  to  have  much  weight,  viz.,  that  very  great  judges  in 
the  House  of  Lords  and  in  the  Queen's  Bench  had  formerly 
declined  to  determine  the  principal  point  now  raised.  If  the 
matter  had  stood  there,  I  should  have  thought  that  it  might 
be  necessary  for  us  to  look  into  all  the  authorities  on  the  sub- 
ject. But  I  think  that  we  did  so  in  the  case  of  The  Parlement 
Beige,  and  that  the  point  in  this  case  is  not  now  before  the 
Court  of  Appeal  for  the  first  time,  but  was  really  decided  in 
that  case,  which  decision  would,  of  course,  be  binding  on  us  in 
the  present  case,  even  if  any  of  us  did  not  agree  with  it. 

The  first  point  taken  was  that  it  was  not  sufficiently  shown 
that  the  defendant  was  an  independent  sovereign  power.  There 
was  a  letter  written  on  behalf  of  the  Secretary  of  State  for  the 


ALIEN   FEIENDS  725 

Colonies,  on  paper  bearing  the  stamp  of  the  Colonial  Office, 
and  which  clearly  came  from  the  Secretary  of  State  for  the 
Colonies  in  his  official  character.  He  is  in  colonial  matters  the 
adviser  of  the  Queen,  and  I  think  the  letter  has  the  same  effect 
for  the  present  pmpose  as  a  communication  from  the  Queen. 
It  was  argued  that  the  judge  ought  not  to  have  been  satisfied 
with  that  letter,  but  to  have  informed  himself  from  historical 
and  other  sources  as  to  the  status  of  the  Sultan  of  Johore.  It 
was  said  that  Sir  Robert  Phillimore  did  so  in  the  case  of  the 
Charkieh.  Law  Rep.  4  A.  &  E.  59.  I  know  he  did,  but  I  am 
of  opinion  that  he  ought  not  to  have  done  so;  that,  when  once 
there  is  the  authoritative  certificate  of  the  Queen  through  her 
minister  of  state  as  to  the  status  of  another  sovereign,  that  in 
the  courts  of  this  country  is  decisive.  Therefore  this  letter  is 
conclusive  that  the  defendant  is  an  independent  sovereign.  For 
this  purpose  all  sovereigns  are  equal.  The  independent  sov- 
ereign of  the  smallest  state  stands  on  the  same  footing  as  the 
monarch  of  the  greatest. 

It  being  estabfished  that  the  defendant  is  in  that  position, 
can  he  be  sued  in 'the  coiu^s  of  this  country?  It  is  not  con- 
tended that  he  could,  unless  by  coming  into  this  country,  and 
living  there  under  a  false  name,  and — I  will  assume  for  the 
present  purpose — ^by  so  deceiving  the  plaintiff,  he  has  lost  the 
privilege  as  an  independent  sovereign  and  made  himself  sub- 
ject to  the  jurisdiction.  In  the  case  of  The  Parlement  Beige 
the  whole  subject  was  carefully  considered.  As  I  have  pointed 
out,  great  judges  in  the  House  of  Lords  and  the  Queen's  Bench 
had  in  previous  cases  declined  to  decide  this  point,  but  I  think 
that  this  court  was  there  called  upon  to  decide  the  point,  and 
did  decide  it.  I  said,  in  giving  the  judgment  of  the  court  in 
that  case,  after  citing  passages  from  various  authorities,  and  a 
minute, examination  of  the  cases  on  the  subject  (see  p.  214  of 
the  report),  "The  principle  to  be  deduced  from  aU  these  cases 
is  that,  as  a  consequence  of  the  absolute  independence  of  every 
sovereign  authority,  and  of  the  international  comity  which 
induces  every  sovereign  state  to  respect  the  independence  and 
dignity  of  every  other  sovereign  state,  each  and  every  one  de- 
clines to  exercise  by  means  of  its  courts  any  of  its  territorial 
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jurisdiction  over  the  person  of  any  sovereign  or  ambassador 
of  any  other  state,  or  over  the  public  property  of  any  state 
which  is  destined  to  public  use,  or  over  the  property  of  any  am- 
bassador, though  such  sovereign,  ambassador,  or  property  be 
within  its  territory,  and,  therefore,  but  for  the  common  agree- 
ment, subject  to  its  jurisdiction."  It  appears  to  me  that,  by 
the  authority  of  this  court,  the  rule  was  thus  laid  down  abso- 
lutely and  without  quaUfication.  We  had  not  then  to  deal  witli 
the  question  of  a  foreign  sovereign  submitting  to  the  j  urisdic 
tion;  everybody  knows  and  understands  that  a  foreign  sovereign 
may  do  that.  But  the  question  is,  How?  What  is  the  time 
at  which  he  can  be  said  to  elect  whether  he  will  submit  to  the 
jurisdiction?  Obviously,  as  it  appears  to  me,  it  is  when  the 
court  is  about  or  is  being  asked  to  exercise  jurisdiction  over 
him,  and  not  any  previous  time.  Although  up  to  that  time 
he  has  perfectly  concealed  the  fact  that  he  is  a  sovereign,  and 
has  acted  as  a  private  individual,  yet  it  is  only  when  the  time 
comes  that  the  court  is  asked  to  exercise  jurisdiction  over  him 
that  he  can  elect  whether  ^he  will  submit  to  the  jurisdiction. 
If  it  is  then  shown  that  he  is  an  independent  sovereign,  and 
does  not  submit  to  the  jurisdiction,  the  court  has  no  jurisdic- 
tion over  him.  It  follows  from  this  that  there  can  be  no  in- 
quiry by  the  court  into  his  conduct  prior  to  that  date.  The 
only  question  is  whether,  when  the  matter  comes  before  the 
court,  and  it  is  shown  that  the  defendant  is  an  independent 
sovereign,  he  then  elects  to  submit  to  the  jurisdiction.  If  he 
does  not,  the  court  has  no  jurisdiction.  It  appears  to  me  that 
this  is  the  result  of  the  principles  laid  down  in  the  Parlement 
Beige.  Therefore,  I  think  the  court  has  no  jurisdiction  to  enter 
into  any  inquiry  into  the  matters  alleged  by  the  plaintiff,  the 
defendant  being  an  independent  sovereign,  and  not  submit- 
ting himself  to  the  jurisdiction.  For  these  reasons  the  appeal 
must  be  dismissed.^ 

^  A  foreign  sovereign  may  sue  in  an  American  state  court.    King  of  Prussia 
V.  Kuepper's  Adm'r,  22  Mo.  550. 
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ROBERTS  V.  KNIGHTS 
7  Allen  (Mass.),  449— 1863 

Contract  brought  in  the  Police  Court  of  Boston  by  the 
plaintiff,  who  is  a  British  subject,  against  the  master  of  a 
British  vessel,  who  is  also  a  British  subject.  The  defendant 
objected,  in  the  Police  Court,  that  the  court  had  no  jurisdic- 
tion, and  a  hearing  was  thereupon  had  upon  all  the  questions 
involved,  and  the  case  was  dismissed,  and  the  plaintiff  ap- 
pealed to  the  Superior  Court. 

Chapman,  J.  The  question  now  presented  is,  whether  our 
courts  are  bound  to  take  jurisdiction  of  this  case,  both  the 
parties  being  aliens,  and  having  only  a  transient  residence 
within  the  commonwealth. 

The  Gen.  Sts.  do  not  settle  the  question.  Not  much  light 
is  thrown  upon  it  by  c.  123,  sec.  1,  cited  by  the  plaintiff's 
counsel,  which  provides  that,  if  neither  party  lives  in  the  state, 
a  transitory  action  may  be  brought  in  any  county.  Nor  have 
we  been  able  to  find  any  provisions  in  any  of  our  treaties  with 
Great  Britain  which  give  us  any  aid.  The  question  whether 
the  courts  of  a  country  ought  to  take  jurisdiction  of  litigation 
between  aliens,  temporarily  residing  within  its  limits,  is  pri- 
marily one  of  the  international  law. 

Vattel,  b.  2,  c.  8,  sec.  103,  says  that  by  the  law  of  nations, 
disputes  that  may  arise  between  strangers,  or  between  a 
stranger  and  a  citizen,  ought  to  be  terminated  by  the  judge  of 
the  place,  and  also  by  the  laws  of  the  place.  In  2  Kent's  Com. 
(6th  ed.),  64,  this  authority  is  cited,  and  the  law  is  stated  to  be 
that  if  strangers  are  involved  in  disputes  with  our  citizens,  or 
with  each  other,  they  are  amenable  to  the  ordinary  tribunals  of 
the  country.  No  distinction  is  made  between  transient  and 
permanent  residents. 

In  1650  our  colonial  legislature  passed  an  act,  reciting  that 
"whereas  oftentimes  it  comes  to  pass  that  strangers  coining 
amongst  us  have  sudden  occasions  to  try  actions  of  several 
natures  in  our  courts  of  justice, "  the  right  is  therefore  given  to 
them.     3  Col.  Rec.  202.     See,  also,  Anc.  Chart.  91.  In  1672 
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another  act  was  passed,  confirming  and  regulating  the  right. 
4  Coh  Rec,  part  2,  532.  See,  also,  Anc.  Chart.  192.  These  acts 
make  no  exception  of  cases  of  transient  residence,  and  they 
estabhshed  our  municipal  law  at  a  very  early  date. 

In  Barrell  v.  Benjamin,  15  Mass.  354,  it  was  objected  that  the 
defendant,  whose  domicile  was  in  Demerara,  being  transiently 
here,  was  not  liable  to  be  sued  in  our  courts  by  the  plaintiff, 
whose  domicile  was  in  Connecticut,  and  who  was  also  transiently 
here.  The  precise  question  which  arises  in  the  present  case  was 
not  before  the  court,  but  the  reasoning  of  Parker,  C.  J.,  goes  to 
sustain  the  marginal  note  of  the  case,  which  is  as  follows:  "It 
seems  that  one  foreigner  may  sue  another  who  is  transiently 
within  the  limits  of  this  state,  upon  a  contract  made  between 
them  in  a  foreign  country. " 

In  Judd  V.  Lawrence,  1  Cush.  531,  it  was  held  that  an  alien 
resident  within  the  commonwealth  is  entitled  to  the  benefit  of 
the  insolvent  laws.  Since  St.  1852,  c.  29,  aUens  have  been  able 
to  take,  hold  and  transmit  real  estate.  It  seems,  therefore,  to 
be  the  poUcy  of  modem  times  to  enlarge  rather  than  diminish 
the  rights  and  privileges  of  aUens. 

The  courts  of  the  United  States  have  not  jurisdiction  where 
both  parties  are  aUens,  because  this  is  not  one  of  the  enumerated 
cases  in  which  jurisdiction  is  given  to  them.  Barrell  v.  Benja- 
min, ubi  supra;  Turner  «,  Bank  of  North  America,  4  Dall.  11; 
Hodgson  V.  Bowerbank,  5  Cranch,  303. 

The  argument  ab  inconvenienti,  which  is  urged  on  behalf  of 
the  defendant,  has  much  force.  It  is  extremely  inconvenient 
to  one  who  is  temporarily  in  a  foreign  coimtry  to  be  sued  by  a 
fellow  countryman  in  its  courts.  But  it  is  met  by  an  argument 
of  equal  force  on  the  other  side.  If  the  plaintiff  had  no  such 
remedy,  he  would  often  be  subjected  to  great  hardships;  on  the 
whole,  it  is  consonant  to  natiu-al  right  and  justice  that  the 
courts  of  every  civilized  country  should  be  open  to  hear  the 
causes  of  all  parties  who  may  be  resident  for  the  time  being 
within  its  limits. 

The  defendant  relied  upon  a  clause  in  the  Merchant's  Ship^ 
ping  Act  (17  &  18  Vict.  c.  104,)  which  provides  that,  in  a  con- 
tract Uke  that  of  the  plaintiff,  no  seaman  shall  sue  for  wages  in 
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any  court  abroad,  except  in  cases  of  discharge  or  of  danger  to 
Ufe. 

But  this  act  cannot  affect  the  question  of  jurisdiction,  which 
on  the  motion  to  dismiss,  is  the  only  question  to  be  con- 
sidered.    .     .     . 

Alien  Enemies 

TECHT  V.  HUGHES 
229  N.  Y.  222— 1920 

Cardozo,  J.  James  J.  Hannigan,  a  citizen  of  the  United 
States,  died  intestate  on  December  27, 1917,  seized  in  fee  simple 
of  real  estate  in  the  city  of  New  York.  Two  daughters,  the 
plaintiff,  Sara  E.  Techt,  and  the  defendant,  EUzabeth  L. 
Hughes,  siu-vived  him.  In  November,  1911,  the  plaintiff  be- 
came the  wife  of  Frederick  E.  Techt,  a  resident  of  the  United 
States,  but  a  citizen  of  Austria-Hungary.  On  December  7, 
1917,  twenty  days  before  the  death  of  plaintiff's  father,  war 
was  declared  between  Austria-Hungary  and  the  United  States. 
The  record  contains  a  concession  that  neither  the  plaintiff  nor 
her  husband  has  been  interned,  nor  has  the  loyalty  of  either 
been  questioned  by  the  government  of  state  or  nation,  and  that 
both,  remaining  residents  of  the  United  States,  have  kept  the 
peace  and  obeyed  the  laws.  The  plaintiff's  capacity  on  Decem- 
ber 27,  1917,  to  acquire  title  by  descent  is  the  question  to  be 
determined. 

The  rule  at  common  law  was  that  aliens  might  take  lands 
by  purchase,  and  hold  until  office  found,  but  could  take  nothing 
by  descent  (Martin  v.  Himter's  Lessee,  1  "Wheat.  304;  Hauen- 
stein  V.  Lynham,  100  U.  S.  483;  Haley  v.  Sheridan,  190  N.  Y. 
331;  2  Kent's  C^omm.  54).  "If  an  aUen  could  acquire  a  per- 
manent property  in  lands,  he  must  owe  an  allegiance  equally 
permanent  with  that  property  to  the  King  of  England,  which 
would  probably  be  inconsistent  with  that  which  he  owes  to  his 
own  natural  liege  lord;  besides  that  thereby  the  realm  might 
in  time  be  subject  to  foreign  influence,  and  feel  many  other 
inconveniences"  (1  Blackstone,  Comm.  372).    Blackstone  was 
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repeating  the  explanation  which  was  ah-eady  traditional  in  his 
day.  Inheritance  by  aliens,  says  Coke  (Calvin's  Case,  4  Co. 
Rep.  1, 19),  would  "tend  to  the  destruction  of  the  realm. "  And 
if  it  be  demanded  "wherein  doth  that  destruction  consist,"  his 
answer  is:  "first,  it  tends  to  destruction  tempore  belli;  for  then 
strangers  might  fortify  themselves  in  the  heart  of  the  realm  and 
be  ready  to  set  fire  on  the  commonwealth,"  for  all  which  he 
finds  example  and  warning  in  the  legend  of  the  Trojan  horse. 
Artificial  and  far-fetched  may  seem  to-day  this  defence  of  the 
policy  of  the  rule.  We  may  even  doubt  whether  it  is  sound  in 
history  (1  Pollock  &  Maitland's  History  of  Enghsh  Law,  445). 
That  is  little  to  the  point.  The  rule,  whatever  its  origin,  is 
inveterate  and  undoubted.  It  survives  to-day  except  as 
statute  or  treaty  may  have  abrogated  or  changed  it. 

The  plaintiff  is  indisputably  an  alien.  Congress  has  enacted 
that  "any  American  woman  who  marries  a  foreigner  shall  take 
the  nationaUty  of  her  husband"  (Act  of  March  2,  1917,  ch. 
2534,  34  Stat.  1228).  That  statute  was  considered  in  Macken- 
zie V.  Hare  (239  U.  S.  299)  where  an  American-born  woman, 
married  to  a  British  subject,  and  residing  in  California,  was 
held,  by  force  of  her  marriage,  to  have  lost  the  right  to  vote. 
(Compare  the  reciprocal  rights  of  alien  women  who  marry 
citizens  of  the  United  States;  U.  S.  R.  S.,  §  1994;  10  St.  L.  604; 
Kelly  V.  Owen,  7  Wall.  496) .  Marriage  to  an  alien  is  voluntary 
expatriation.  The  plaintiff  is  in  the  same  position  as  if  letters 
of  naturalization  had  been  issued  to  her  in  Austria.  She  is  in 
the  same  position  as  her  husband.  She  is  without  capacity  to 
inherit  unless  statute  or  treaty  has  removed  the  disability. 

Both  statute  and  treaty  are  invoked  in  her  behalf.  The 
statute  says  that  "a  citizen  of  the  United  States  is  capable  of 
holding  real  property  within  this  state,  and  of  taking  the  same 
by  descent,  devise  or  purchase,"  and  that  "ahen  friends  are 
empowered  to  take,  hold,  transmit  and  dispose  of  real  property 
within  this  state  in  the  same  manner  as  native  bom  citizens, 
and  their  heirs  and  devisees  take  in  the.  same  manner  as  citi- 
zens" (Real  Prop.  Law,  sec.  10,  as  amended  by  L.  1913,  ch.  152; 
Consol.  Laws,  chap.  50).  Alien  enemies,  therefore,  have  such 
rights  and  such  only  as  were  theirs  at  common  law.    The  treaty 


ALIEN   ENEMIES  731 

says  that  "where,  on  the  death  of  any  person  holding  real 
property,  or  property  not  personal,  within  the  territories  of  one 
party,  such  real  property  would,  by  the  laws  of  the  land,  de- 
scend on  a  citizen  or  subject  of  the  other,  were  he  not  disqualified 
by  the  laws  of  the  country  where  such  real  property  is  situated, 
such  citizen  or  subject  shall  be  allowed  a  term  of  two  years  to 
sell  the  same;  which  term  may  be  reasonably  prolonged,  accord- 
ing to  circumstances;  and  to  withdraw  the  proceeds  thereof, 
without  molestation,  and  exempt  from  any  other  charges  than 
those  which  may  be  imposed  in  Uke  cases  upon  the  inhabitants 
of  the  country  from  which  such  proceeds  may  be  withdrawn" 
(Art.  II  of  Convention  between  United  States  and  Austria, 
concluded  May  8,  1848,  and  proclaimed  October  25,  1850;  9 
Stat.  944,  extending  the  stipulations  of  the  treaty  of  Com- 
merce and  Navigation,  concluded  August  27,  1829,  and  pro- 
claimed February  10,  1831,  8  Stat.  398). 

Statute  and  treaty  wiU  be  separately  considered. 

(1)  If  the  plaintiff's  capacity  to  inherit  depended  solely 
on  the  statute,  I  should  feel  constrained  to  hold  against  her. 
I  cannot  follow  the  Appellate  Division  in  its  view  that  she  is  in 
law  an  "alien  friend."  The  wisdom  or  fairness  of  the  statute, 
I  make  no  attempt  to  vindicate.  Our  duty  is  done  when  we 
enforce  the  law  as  it  is  written.  In  the  primary  meaning  of  the 
words,  an  ahen  friend  is  the  subject  of  a  foreign  state  at  peace 
with  the  United  States;  an  alien  enemy  is  the  subject  of  a 
foreign  state  at  war  with  the  United  States  (1  Kent,  Comm.,  p. 
55;  2  Halleck  Int.  L.  [Rev.  1908],  p.  1;  Hall,  Int.  Law  [7th  ed.], 
p.  4^3,  §  126;  Baty  &  Morgan,  "War:  Its  Conduct  and  Legal 
Results,  p.  247;  1  Halsbury,  Laws  of  England,  p.  310;  Sylvester's 
Case,  7  Mod.  150;  The  Roumanian,  1915,  Prob.  Div.  26;  affd., 
1916,  1  A.  C.  124;  Griswold  v.  Waddington,  16  Johns.  437,  448; 
White  V.  Burnley,  20  How.  [U.  S.]  235,  249;  The  Benito  Es- 
tenger,  176  U.  S.  568,  571;  Kershaw  v.  Kelsey,  100  Mass.  561; 
so  all  the  lexicographers,  as,  e.  g.,  Webster,  Murray,  Abbott, 
Black,  Bouvier).  This  primary  meaning  must  be  taken  to  be 
the  true  one  unless  evidence  is  at  hand  that  some  other  mean- 
ing was  intended.  There  are  times,  indeed,  when  alien  enemies 
are  relieved  of  disabilities,  and  treated  in  the  same  way  or 
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nearly  the  same  way  as  friends  (Porter  v.  Freudenberg,  1915, 
1  K.  B.  857;  Clarke  v.  Morey,  10  Johns.  69;  Hall,  Int.  Law  [7th 
ed.],  p.  410;  Scrutton,  The  Law  and  the  War,  34  Law  Quarterly 
Rev.  120,  121;  McNair,  AUen  Enemy  Litigants,  31  id.  154; 
Picciotto,  AUen  Enemies  in  EngUsh  Law,  27  Yale  Law  Journal, 
167,  168;  The  Right  of  AUen  Enemies  to  Sue,  27  id.  104,  105; 
1  Blackstone,  Comm.  372,  373).  Unless  they  are  present  in  the 
hostile  territory  or  are  foimd  adhering  to  the  enemy,  they 
retain,  by  express  or  impUed  license  of  the  sovereign,  many  of 
the  privileges  that  belong  to  them  in  peace.  Sometimes,  though 
loosely,  we  speak  of  them  as  friends  for  the  piirpose  of  character- 
izing their  status  when  they  are  brought  within  the  range  of 
exemption,  tacit  or  proclaimed.  The  truth  is  that  they  are 
enemies,  who,  within  the  limits  placed  by  the  sovereign  upon  a 
revocable  Ucense,  enjoy  the  privileges  of  friends.  Their  identi- 
fication with  friends  is  never  complete  (Baty  &  Morgan,  "War: 
Its  Conduct  and  Legal  Results, "  p.  252).  They  are  subject  to 
one  restriction  or  another  betokening  their  enemy  character. 
No  doubt  there  is  a  growing  tendency  to  narrow  the  field  of 
disabiUty.  The  day  may  come  when  the  movement  will  have 
spread  so  far  that  the  subject  of  a  hostile  power  residing  within 
our  territory  and  yielding  obedience  to  om-  laws  will  be  ranked 
as  a  friend,  not  for  some  purposes,  but  for  all.  But  in  constru- 
ing a  statute  we  assume  that  the  legislature  has  spoken  in  the 
light  of  the  law  as  it  is,  and  not  as  it  may  hereafter  be.  The 
law  as  declared  in  New  York  when  this  statute  was  enacted, 
held  fast  to  the  old  moorings.  Its  history,  briefly  foUowed,  may 
make  the  solution  of  the  problem  clearer. 

In  the  beginnings  of  EngUsh  law,  the  bodies  of  aUen  enemies 
found  within  the  realm  were  seized  and  their  goods  were  forfeit 
to  the  crown  (PoUock  &  Maitland,  History  of  Eng.  Law,  supra; 
HaU,  Int.  Law,  461, 462;  2  Westlake,  Int.  Law,  p.  44;  East  India 
Co.  V.  Sandys,  1684,  10  State  Tr.  at, p.  487).  The  first  relaxa- 
tion was  in  favor  of  the  merchant  class  (2  Westlake,  Int.  L.,  p. 
44).  We  read  in  Magna  Charta  that  "if  in  time  of  war  mer- 
chants of  the  country  at  war  with  us  shall  be  found  in  our 
country  at.  the  outbreak  of  the  war,  they  shall  be  attached 
without  damage  to  their  bodies,  or  their  goods,  until  it  is  known 
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to  US  or  to  our  chief  justice  how  merchants  of  our  country  who 
are  then  found  in  the  country  at  war  with  us  are  treated;  and  if 
ours  are  safe  there,  the  others  shall  be  safe  in  our  country" 
(2  Westlake,  supra.  Cf.  the  Statute  of  Staples,  27  Edw.  Ill, 
1354;  also  2  Holdsworth's  History  of  Enghsh  Law,  p.  393). 
From  foreign  merchants,  protection  spread  to  others.  They 
were  still  enemies,  however,  and  were  far  from  remaining  in  the 
realm  on  terms  of  equality  with  friends.  Coke,  writing  in  1608 
(Calvin's  Case,  supra),  tells  us  that  an  aUen  friend  may  ac- 
quire goods  personal  as  an  Enghshman,  and  may  maintain  an 
action  for  the  same.  "But  if  this  alien  become  an  enemy  (as  all 
ahen  friends  may)~,  then  he  is  utterly  disabled  to  maintain  any 
action,  or  get  anything  within  this  realm.  And  this  is  to  be 
understood  of  a  temporary  alien,  that  being  an  enemy  may  be  a 
friend,  or  becoming  a  friend,  may  be  an  enemy"  (Calvin's  Case, 
4  Co.  Rep.  1).  In  time  the  courts  held  that  aUen  enemies, 
if  permitted  to  remain  within  the  realm,  might  sue  in  English 
courts  (Wells  v.  Williams,  1697,  1  Ld.  Raymond,  282).  They 
were  within  the  protection  of  the  King's  license,  either  tacit  or 
express  (Wells  v.  Williams,  supra;  Daubigny  v.  Davallon,  1794, 
2  Anst.  462;  Porter  v.  Freudenberg,  1915,  1  K.  B.  857,  968). 
"Treby,  Chief  Justice,  said  that  wars  at  this  day  are  not  so 
implacable  as  heretofore,  and  therefore  an  alien  enemy,  who  is 
here  in  protection,  may  sue  his  bond  or  contract;  but  an  alien 
enemy  abiding  in  his  own  country  cannot  sue  here"  (Wells  v. 
Williams,  supra).  So  the  law  has  since  remained  for  aliens 
within  the  realm  (Porter  v.  Freudenberg,  supra;  Princess  Thurn 
V.  Moffitt,  L.  R.  1915,  1  Ch.  58;  Matter  of  Stahlwerk  B.  A. 
Patent,  L.  R.  1917,  2  Ch.  272).  Even  so,  they  were  enemies, 
and  not  to  be  confused  with  friends.  A  prisoner  of  war  might 
sue,  though  assuredly  an  enemy  (Heath,  J.,  in  Sparenburgh  v. 
Bannatyne,  1  Bos.  &  Pull.  163,  171;  Clarke  v.  Morey,  supra). 
So  might  an  interned  alien  under  the  Enghsh  statute  (Schaffen- 
ius  V.  Goldberg,  1916,  1  K.  B.  284),  though  we  express  no  opin- 
ion whether  he  has  a  like  right  under  ours  {Cf.  Birge-Forbes  Co. 
V.  Heye,  251  U.  S.  317,  319).  The  concession  of  these  privileges 
to  enemies  resident  within  the  realm  neither  transformed  them 
into  friends,  nor  put  the  two  classes  on  a  parity.   That  is  true  of 
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enemies  in  our  day  as  of  enemies  in  the  past.  Their  presence  is 
permitted  "subject  to  various  arbitrary  regulations "  (Baty  & 
Morgan,  War:  Its  Conduct  and  Legal  Results,  p.  252).  They 
have  no  "general  license"  to  live  on  the  same  footing  as 
Englishmen  and  friends  (Ibid.). 

A  like  development  has  taken  place  in  the  United  States. 
Kent,  writing  in  1813,  held  that  alien  enemies,  if  permitted 
to  remain  in  the  United  States,  could  maintain  actions  in  our 
courts  (Clarke  v.  Morey,  10  Johns.  69).  That  they  were 
enemies,  he  did  not  doubt  (see  pp.  70,  71;  also  Commentaries, 
vol.  1,  p.  55).  A  few  years  later,  in  Griswold  v.  Waddington 
(16  Johns.  438)  he  makes  his  position  plain.  He  will  have 
none  of  the  new  doctrine,  inspired  by  the  teachings  of  Rousseau 
(Hall,  Int.  Law  [7th  ed.j,  p.  66;  2  Westlake,  Int.  Law,  p.  40), 
that  war  is  a  relation  solely  between  bodies  politic,  and  not 
between  individuals.  He  holds  that  "a  war  on  the  part  of  the 
govenmient,  is  a  war  on  the  part  of  all  the  individuals  of  which 
that  government  is  composed"  (p.  448,  citing  Vattel,  Grotius 
and  Burlamaqui) .  Other  courts  took  the  same  ground : ' '  Every 
individual  of  the  one  nation  must  acknowledge  every  individual 
of  the  other  nation  as  his  own  enemy,  because  the  enemy  of 
his  country"  (The  Rapid,  8  Cranch,  155;  White  v.  Burnley, 
supra;  Cooke  v.  U.  S.,  2  Wall.  218;  Lamar  v.  Browne,  92  U.  S. 
187).  It  is  not  a  question  of  personal  sentiments  or  friendship 
(The  Benito  Estenger,  176  U.  S.  568,  571).  It  is  a  question  of 
the  allegiance  due  from  the  subject  to  the  sovereign.  I  do  not 
stop  to  inquire  whether  international  law  should  put  aside  this 
conception  of  war  as  involving  a  relation  between  individuals, 
and  substitute  Rousseau's  conception  of  a  relation  solely 
between  states  (Hall,  supra,  p.  66).  The  legislature  of  New 
York  cannot  have  supposed,  when  it  passed  this  statute  in 
1913,  that  the  change  had  yet  been  made.  The  words  alien 
friend  and  alien  enemy  had  come  down  through  the  centuries, 
freighted  with  a  significance  which  they  had  gained  under  the 
old  order.  The  plaintiff  has  the  burden  of  showing  that,  as 
used  in  this  statute,  they  were  filled  with  a  new  content. 

I  think  the  content  is  imchanged.  At  the  threshold  is  met 
the  evidence  supplied  by  kindred  legislation.    This  statute  is 
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one  of  a  type.  Throughout  the  type,  the  phraseology  varies. 
The  thought  back  of  it  is  constant.  In  New  York  the  first 
statute  regulating  the  rights  of  aUens  in  respect  of  lands  was 
passed  m  1798  (L.  1798,  chap.  72).  Its  language  is  that  "all 
and  every  conveyance  or  conveyances  hereafter  to  be  made  or 
executed  to  any  alien  or  aliens,  not  being  the  subject  of  some 
foreign  state  or  power  which  is  or  shall  be  at  the  time  of  such 
conveyance  at  war  with  the  United  States  of  America,  shall 
be  deemed  valid  to  vest  the  estate  thereby  granted  in  such  alien 
or  aUens"  (C/.  L.  1819,  ch.  25).  In  other  states,  we  find  a  like 
restriction.  New  Jersey  says  that  it  shall  be  lawful  for  "any 
alien,  not  being  the  subject  of  any  state  or  power  which  shall 
be  at  war  with  the  United  States"  to  take  by  purchase  and 
descent  (1  N.  J.  Comp.  St;,  p.  39).  Georgia  gives  a  Uke  right  to 
"aliens,  the  subjects  of  governments  at  peace  with  the  United 
States"  (Ga.  Code,  §  2173).  Maryland,  Kentucky  and  West 
Virginia  speak  of  "aliens  not  enemies"  (Md.,  Bagby's  Code, 
art.  3,  §1;  Ky.  [Carroll]  1915,  §§334,  337;  W.  Va.,  Hoff's 
Code,  1913,  §§  3737,  3738).  I  am  persuaded  that  these  statutes, 
whatever  the  differences  of  phraseology  (Davis  v.  Davis,  75 
N.  Y.  221),  reveal  the  same  pohcy,  and  mean  the  same  thing. 
Acts  of  Congress  having  relation  to  different  but  kindred 
topics  help  to  fix  the  meaning.  Section  2171  of  the  United 
States  Revised  Statutes  declares  in  substance  that  "alien 
enemies"  shall  not  be  naturalized  (see  also  40  U.  S.  Stat. 
[1918]  ch,  60).  The  coiirts  have  apphed  the  prohibition  to 
citizens  of  Austria-Himgary  (Ex  parte  Graber,  247  Fed.  Rep. 
882;  Ex  parte  Blazekovie.  248  Fed.  Rep.  327).  Another  act  of 
Congress  declares  that  all  male  citizens  or  male  persons  "not 
alien  enemies"  who  have  declared  their  intention  to  become 
citizens  between  the  ages  of  21  and  30,  shall  be  subject  to  the 
draft  (40  U.  S.  Stat.  [1918]  ch.  143,  chap.  XII,  §  4).  Other 
legislative  bodies  use  the  same  words  with  the  same  meaning. 
Texas  and  Connecticut  have  passed  laws  that  "aUen  enemies" 
must  register  (Texas  Gen.  L.  1918,  p.  202;  Conn.  PubUc  Acts, 
1917,  p.  2503).  Great  Britain  in  the  Alien  Restriction  Order 
(part  III,  sec.  28),  issued  under  the  authority  of  the  British 
Alien  Restriction  Act  of  1914,  has  said  that  "the  expression 
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'alien  friend '  means  an  alien  whose  sovereign  or  state  is  at 
peace  with  his  Majesty,  and  the  expression  alien  enemy  means 
an  alien  whose  sovereign  or  state  is  at  war  with  his  Majesty." 

I  find  nothing  that  overbears  the  cumulative  force  of  all  this 
statutory  definition  either  in  the  President's  proclamation  of 
December  11,  1917,  issued  under  the  authority  of  section 
4067  of  the  United  States  Revised  Statutes,  or  in  the  act  of 
October  6,  1917  (40  U.  S.  Stat.,  p.  411,  eh.  106)  "to  define, 
regulate  and  punish  trading  with  the  enemy." 

Section  4067  of  the  United  States  Revised  Statutes  as  in 
force  in  December,  1917,  provided  that  in  case  of  war,  all 
"subjects  of  the  hostile  nation  or  government,  being  males  of 
the  age  of  fourteen  years  and  upward,  who  shall  be  within  the 
United  States,  and  not  actually  naturalized,  shall  be  liable 
to  be  apprehended,  restrained,  secured,  and  removed,  as  alien 
enemies,"  and  "the  President  is  authorized,  in  any  such 
event,  by  his  proclamation  thereof,  or  other  public  act  to 
direct  the  conduct  to  be  observed,  on  the  part  of  the  United 
States,  toward  the  aliens  who  become  so  liable;  the  manner  and 
degree  of  the  restraint  to  which  they  shall  be  subject,  and  in 
what  cases,  and  upon  what  security  their  residence  shall  be 
permitted,  and  to  provide  for  the  removal  of  those  who,  not 
being  permitted  to  reside  within  the  United  States,  refuse  or 
neglect  to  depart  therefrom;  and  to  estabUsh  any  other  regu- 
lations which  are  foimd  necessary  in  the  premises  and  for  the 
public  safety." 

An  amendment  of  the  statute  in  April,  1918,  extended  its 
scope  to  women  (40  Stat.  ch.  55,  p.  531).  On  April  6,  1917,  at 
the  outbreak  of  the  war  with  Germany,  and  again  on  Novem- 
ber 16, 1917,  the  President  issued  proclamations  regulating  the 
conduct  of  German  subjects  resident  in  the  United  States 
(40  Stat.,  pp.  1650,  1716).  On  December  11,  1917,  he  issued  a 
proclamation  regulating  the  conduct  of  subjects  of  Austria- 
Hungary  resident  in  the  United  States  (40  Stat.,  p.  1729). 
After  the  amendment  of  section  4067  in  April,  1918,  a  supple- 
mental proclamation  of  May  31,  1918,  brought  women  within 
the  scope  of  the  regulations  then  applicable  to  men  (40  Stat. 
1786).    The  restrictions  laid  upon  German  subjects,  remaining 
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in  the  United  States,  were  many  and  minute.  They  were 
subject  to  summary  arrest  and  internment  by  order  of  the 
President.  They  coiild  not  possess  fireamls  or  explosives. 
They  could  not  approach  forts,  or  arsenals,  or  munition  facf 
tones.  They  could  not  depart  from  the  United  States  without 
the  permit  of  the  President  or  the  order  of  a  court.  They  were 
excluded  from  the  District  of  Columbia.  They  could  not  enter 
railroad  depots,  yards,  or  terminals  without  license.  They 
were  commanded  to  register,  and  their  presence  in  the  United 
States,  its  territories  and  possessions,  became  unlawful  without 
registration  cards  upon  their  persons.  Restrictions  imposed 
upon  the  subjects  of  Austria-Hungary  were  fewer  and  less 
burdensome,  yet  the  proclamiations  did  not  leave  them  on  an 
equality  with  friends.  They  were  not  at  liberty  to  depart  from 
the  United  States  without  permit  of  the  President  or  the  order 
of  a  court.  They  could  not  land  in  or  enter  the  United  States 
except  under  such  restrictions  and  at  such  places  as  the  Presi- 
dent might  prescribe.  They  were  subject  to  simunary  arrest 
and  internment  whenever  there  was  reasonable  cause  for  the 
belief  that  their  presence  at  large  was  a  menace  to  the  peace 
and  safety  of  the  country.  No  doubt  they  retained  many  of  the 
privileges  that  had  been  theirs  in  tinies  of  peace.  That  was 
true  of  Germans  also.  The  courts  were  open  to  them.  Keep- 
ing within  the  law,  they  might  live  their  lives  and  pursue  their 
callings  unmolested.  Overnight,  however,  a  proclamation  of 
the  President  might  subject  them  to  new  burdens.  The  great 
immunities  of  the  Constitution  were  not  theirs  in  undiminished 
force  (DeLacey  v:  U.  S.,  249  Fed.  Rep.  625;  Ex  parte  Franklin, 
253  id.  984;  Galamandra  Ins.  Co.  v.  N.  Y.  Life  Ins.  &  Trust 
Co.,  254  id.  852.  Cf.  Blackstone,  Comm.  372).  What  others 
did  confidently  and  of  right,  they  did  by  sufferance  and  doubt- 
fully, uncertain  of  the  restrictions  of  the  morrow.  They  were 
alien  enemies,  treated  with  liberality,  but  watched  with  a 
suspicious  eye  as  enemies,  and  never  identified  with  friends. 

The  Trading  with  the  Enemy  Act  (40  Stat.  ch.  106,  p.  411) 
did  not  invest  them  with  a  different  status.  Its  definition  of 
an  enemy  was  "for  the  piuposes  of  such  trading  and  of  this 
act,"  and  for  no  other.    Trade  was  prohibited  with  any  one 
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resident  within  the  hostile  territory,  even  though  a  citizen  of 
the  United  States,  and  with  such  other  persons,  wherever 
resident,  if  subjects  of  the  hostile  nation,  as  mi^t  be  brought 
witMh  the  term  enemy  by  proclamation  of  the  President.  The 
prohibition  in  its  main  features  is  in  line  with  the  restrictions 
which  would  have  been  imposed  in  default  of  any  statute.  But 
the  disability  of  aliens  in  respect  of  the  ownership  of  lands  has 
no  connection  with  their  disabilities  in  respect  of  the  privileges 
of  trade  (Kershaw  v.  Kelsey,  100  Mass.  561,  at  pp.  574,  575; 
Fairfax  v.  Hunter's  Lessee,  7  Cranch,  603,  620;  London  & 
Northern  Estates  Ck).  v.  Schlesinger,  1916,  1  K.  B.  20).  If  the 
state  of  New  York  had  declared  that  all  aliens  should  have 
capacity  to  acquire  ownership  by  descent,  neither  the  Trading 
with  the  Enemy  Act,  nor  any  rule  of  the  common  law,  would 
read  into  the  statute  an  implied  exception  in  the  contingency 
of  war,  and  withhold  the  right  of  succession  from  alien  enemies, 
whether  resident  in  hostile  territory  or  here  (Kershaw  v. 
Kelsey;  Fairfax  v.  Hunter,  supra).  The  nation  by  act  of 
Congress  might  declare  their  lands  forfeit  (Brown  v.  U.  S.,  8 
Cranch,  110;  Mrs.  Alexander's  Cotton,  2  Wall.  404;  Miller  v. 
U.  S.,  11  Wall.  268),  but  in  the  absence  of  such  a  forfeiture 
title  would  be  theirs.  To  argue,  that  alien  enemies,  resident  in 
the  United  States,  may  inherit  because  they  may  trade  is  to 
assume  that  disabilities  must  have  identity  of  duration  though 
they  have  diversity  of  origin. 

Trade  in  aid  of  the  enemy's  resources,  since  it  tends  to  pro- 
long the  combat,  is  illegal  for  every  one  within  our  jurisdiction, 
whether  enemy  or  friend  (The  Hoop,  1  Rob.  Adm.  196;  Gris- 
wold  V,  Waddington,  supra;  Porter  v.  Freudenberg,  supra; 
Kershaw  v.  Kelsey,  supra;  2  Westlake  Int.  L.  61).  The  pro- 
hibition does  not  run  against  the  alien  as  an  incident  of  the 
disabilities  of  alienage.  It  runs  against  citizen  and  alien  as  an 
incident  of  the  necessities  of  war.  The  sovereign  will  not  per- 
mit its  military  operations  to  be  hampered  by  those  whom  it 
controls.  Much  of  the  obscurity  which  surroimds  the  rights  of 
aliens  has  it  origin  in  this  confusion  of  diverse  subjects.  Dis- 
abilities are  confounded  with  prohibitions;  the  incidents  of 
alienage  with  incidents  that  are  common  to  alienage  and  citi- 
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zenship.  Sometimes  we  axe  told  in  loose  and  sweeping  terms 
that  there  may  be  no  trade  with  alien  enemies.  The  statement 
is  inaccurate  (27  Yale  Law  Journal,  105),  for  commercial 
domicile,  and  not  aUenage,  determines  the  enemy  character 
of  commerce.  (Hall,  supra,  at  p.  526,  and  cases  there  cited.) 
Then,  to  supply  the  needed  correction,  a  new  definition  of  alien 
enemies  is  put  forward  for  the  purpose  of  the  rule,  and  finally 
what  is  a  definition  for  one  purpose  is  erroneously  assumed  to 
be  a  definition  for  all  others.  The  truth  is  that  the  right  to 
trade,  since  it  does  not  follow  lines  of  citizenship,  should  not 
be  formulated  in  terms  of  alienage.  If  a  citizen  of  the  United 
States  does  business  in  a  hostile  territory,  trade  is  prohibited 
with  him  as  much  as  with  an  aUen  (The  Peterhoff,  5  Wall.  28). 
To  bring  him  within  the  compass  of  a  rule  imperfectly  stated 
at  the  outset,  he  is  sometimes  characterized  by  courts  as  an 
ahen  enemy  himself  (Porter  v.  Freudenberg,  supra).  In  reality, 
of  course,  he  is  not  an  alien,  either  enemy  or  friend.  What  is 
meant  is  that  trade  with  him  is  as  imlawful  as  if  he  were  an 
alien  enemy.  But  plainly  the  statute  of  New  York  does  not 
speak  of  aUen  friends  in  this  special  and  unnatural  sense.  There 
was  no  thought  of  taking  from  our  own  citizens  the  right  of 
purchase  and  inheritance  when  resident  in  hostile  lands.  The 
definition  of  enemies  for  the  purpose  of  trade  is  thus  in  some 
features  too  wide  and  in  others  too  narrow  when  fitted  to  this 
statute.  It  is  too  wide  in  that  it  includes  citizens  as  well  as 
aliens  abroad.  It  is  too  narrow  in  that  it  excludes  the  alien  at 
home. 

General  statements  in  such  cases  as  Porter  v.  Freudenberg 
(1915,  1  K.  B.  857),  that  the  test  of  an  alien  enemy  is  not  his 
nationality,  but  the  place  in  which  he  resides  or  carries  on 
business,  are  for  the  same  reason  misleading  and  erroneous  if 
dislocated  from  their  setting.  Read  in  the  li^t  of  the  context, 
they  become  consistent  and  intelligible  (see  pp.  869,  873). 
"What  did  that  case  (Porter  v.  Freudenberg)  decide?  It  de- 
cided that  for  the  purpose  of  trading,  it  is  not  a  person's  nation- 
ality that  determines  whether  he  is  an  ahen  enemy"  (Schaf- 
fenius  v.  Goldberg,  1916,  1  K.  B.  284,  299).  Subjects  of  a 
belhgerent  power  are  thus  classified  for  a  particular  purpose  as 
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no  longer  alien  enemies,  when  all  that  is  meant  is  that  they  are 
relieved  to  that  extent  and  for  that  purpose  of  the  disabilities 
of  enernies.  The  German-bom  subject,  resident  within  the 
British  realm,  who  found  himself  interned  in  a  war  camp,, 
though  with  the  right  to  trade  and  sue,  was  probably  under  no 
delusion  that  he  was  in  law  an  alien  friend  {Ex  parte  Weber, 
1916,  1  A.  C.  421). 

Other  cases  much  rehed  on  by  the  plaintiff,  along  with  Porter 
t;.  Freudenberg  (supra),  are  plainly  beside  the  point.  Princess 
Thurn  v.  Moffitt  (L.  R.  1915,  1  Ch.  58)  involved  a  question  of 
the  right  to  sue.  The  suitor  was  a  British-bom  woman,  resi- 
dent in  England,  the  wife  of  a  German.  Her  right  to  sue  was 
upheld,  but  her  status  as  an  aUen  enemy  was  assumed.  Tor- 
toriello  v.  Leghom  (103  Atl.  Rep.  393  [Mar.  12, 1918],  N.  J.  Ch.) 
involved  a 'question  of  the  right  to  trade.  An  alien  enemy  who 
owned  land  in  New  Jersey  before  the  war  agreed  to  sell  it  after 
the  war.  The  point  decided  was  that  the  Enemy  Trading  Act 
did  not  prohibit  him  from  carrying  out  his  contract.  State  v. 
Darwin  (Wash.  [May  10,  1918],  173  Pac.  Rep.  29)  involved 
the  same  statute.  ■ 

The  case  under  the  sta;tute  of  New  York  comes  down,  then, 
to  this:  The  question,  "What  are  the  rights  of  alien  enemies 
in  the  absence  of  statutory  restrictions?"  is  distinct  from  the 
question,  "Who  are  alien  enemies  within  the  scope  of  such  re- 
strictions?" Alien  enemies,  resident  within  oiu-  borders,  re- 
tain by  impUed  license  many  of  the  civil  rights  of  friends.  Im- 
lication  ceases,  however,  to  be  legitimate  when  an  express  and 
conflicting  prohibition  occupies  the  field.  Expressum  facit 
cessare  taciturn.  The  civil  rights  which  belong  to  alien  enemies 
by  implied  license  of  the  Federal  government  do  not  include 
the  right  to  purchase  or  inherit  land.  That  is  a  subject  which 
every  state,  in  the  absence  of  inconsistent  treaty,  may  regu- 
late for  itself  (Blythe  v.  ffinckley,  180  U.  S.  333,  341).  The 
civil  rights  which  belong  to  aUen  enemies  by  implied  license  of 
the  states,  do  not  include  in  New  York  the  right  to  purchase 
and  inherit  land,  for  the  field  is  occupied  by  statute,  and  there 
is,  therefore,  nothing  to  be  implied.  The  legislatiire  might 
have  refused  to  draw  a  distinction  between  enemies  and  friends. 
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It  might  have  given  capacity  to  all  aUens  alike,  and  in  that 
event  capacity  would  not  have  ended  with  the  outbreak  of  the 
war.  It  chose  a  pohcy  less  liberal.  It  gave  the  privilege  to 
friends  and  withheld  the  privilege  from  enemies.  I  find  no 
ground  for  the  behef  that  it  intended  the  definition  of  enemies 
to  wait  upon  the  varying  terms  of  proclamations  of  future 
presidents,  to  be  enlarged  to-day,  and  restricted  to-morrow, 
with  the  changing  fortunes  of  a  war.  For  the  same  reason,  I 
cannot  think  that  there  was  wilUngness  to  impair  the  security 
of  titles  by  substituting  the  uncertain  and  flmd  test  of  loyalty 
in  act  and  speech  for  the  certain  and  historic  test  of  allegiance 
to  the  sovereign.  In  the  law  of  land,  more  than  in  any  other 
branch  of  law,  words  are  used  as  terms  of  art.  Here,  more  than 
in  any  other  field,  the  method  of  history  supphes  the  organon 
of  interpretation  for  the  work  of  legislators  and  judges.  Deep 
into  the  soil  go  the  roots  of  the  words  in  which  the  rights  of  the 
owners  of  the  soil  find  expression  in  the  law.  We  do  not  read- 
ily uproot  the  growths  of  centuries. 

(2)  The  support  of  the  statute  f aiUng,  there  remains  the  ques- 
tion of  the  treaty.  The  treaty,  if  in  force,  is  the  supreme  law 
of  the  land  (U.  S.  Const.,  art.  6)  and  supersedes  all  local  laws 
inconsistent  with  its  terms  (Hauenstein  v.  Lynham^  100  U.  S. 
483;  Geofroy  v.  Riggs,  133  U.  S.  258;  Chirac  v.  Chirac,  2  Wheat. 
259;  Kull  v.  KuU,  37  Hun,  476).  Judicial  construction  has  al- 
ready fixed  its  meaning  (Kull  v.  Kull,  supra;  BoUermann  v. 
Blake,  24  Hun,  187;  94  N.  Y.  624;  Stamm  v.  Bostwick,  40  Hun, 
35,  37;  Hauenstein  v.  Lynham,  supra;  Scharpf  v.  Schiriidt, 
172  111.  255;  Wunderle  v.  Wunderle,  144  111.  40;  Fischer  v. 
Sklenar,  101  Neb.  553).  The  right  which  it  secures  is  in  form 
a  right  of  sale.  In  substance,  it  is  a  right  of  ownership.  The 
fee  descends  subject  to  the  condition  that  it  shall  be  disposed 
of  within  the  "term  of  two  years,  which  term  may  be  reason- 
ably prolonged  according  to  circumstances"  (Kull  v.  Kull, 
supra.  We  do  not  need  to  determine  the  effect  of  a  breach  of 
the  condition.  In  this  instance  there  was  none.  Judgment  of 
partition  and  sale  was  entered  within  the  term  of  two  years. 
The  plaintiff  has  an  estate  of  inheritance  if  the  treaty  is  in 
force  (Scharpf  v.  Schmidt,  supra;  Kull  v.  Kull,  supra). 
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[The  court  then  considers  at  length  the  question  whether 
the  enabling  provisions  of  the  treaty  were  ended  by  a  state  of 
war  and  decides  "that  provisions  compatible  with  a  state 
of  hostilities,  unless  expressly  terminated  will  be  enforced,  and 
those  incompatible  rejected.  ...  I  find  nothing  incom- 
patible with  the  policy  of  the  government,  with  the  safety  of 
the  nation,  or  with  the  maintenance  of  the  war,  in  the  en- 
forcement of  this  treaty  so  as  to  sustain  the  plaintiff's  title."] 
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Coumon-Law  Marriagbs  > 


Valid 


Invalid 


Alaban^a 

Colorado 

Florida 

Geor^ 

Hawaii 

Idaho 

Indiana 

Iowa 

Kansas 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  York 

Ohio 

Oklahoma 

Pennsylvania 

South  Carolina 

South  Dakota 

Tex^ 


Alaska 

Arizona, 

Arkansas 

California 

Illinois 

Kentucky 

LouBiana 

Maryland 

Massachusetts 

North  Caroliaa 

North  Dakota 


Utah 

Vermont 

Vir^nia 

West  Virginia 

Washington 

Wisconsih 

DmhlJ^d 
Connecticut 
Delawaris 

District  of  Columbia 
Maine 
New  Mexico 
Oregon 
Rhode  Island. 


'This  table  is  compiled  from  Decker  and  Halpenney's  "Digest  of  the 
Law  Relating  to  Common-Law  Marriages"  (1918),  prepared  for  the  Bureau 
of  War  Risk  Insurance.    (Not  published.) 
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Dbaft  of  an  Act  to  make  Uniform  the  Law  Regulating  Annulment 
OF  Mabbiage,  and  Divorce 

[For  the  history  of  the  Act,  see  Proc.  Am.  Bar  Assoc,  1907,  pp.  12$9^1242, 
and  "Proceedings  of  the  Natiopal.  Congress  on  Uniform  Divorce  Laws  held 
at  Washington,  February  19,1906?'  Harrisburg,  Pa.,  State  Printerj'  1906. 
The  Act  has  been  adopted  with  modifications  in  the  following  states:  Wis- 
consin, Stat.,  1917,  §§  2348-76  (Act  of  1909,  as  amended);  Delaware,  R^v. 
Stat.  1915  (Act  of  1907,  as  amended);  New  Jersey,  Stat.  1910,  pp.  2021  and 
following  (as  amended  P.  L.  1913,  p.  41,  P.  L.  1916,  pp.  102,  109,  110)'.] 

Section  1.  Be  it  enacted,  etc..  That  a  marriage  may  be  annulled  for  aiiy  of 
the  following  causes  existing  at  the  time  of  the  marriage: 

(a)  Incurable  physical  impotehcy,  or  incapacity  for  copulation,'  at  the 
suit  of  either  party:  Provided,  That  the  party  making  the  application  was 
ignorant  of  such  impotency  or  incapacity  at  the  time  of  marriage. 

(b)  Consanguinity  or  aflSnity  according  to  the  table  of  degrees  tetab- 
lished  by  law,  at  the  suit  of  either  party;  but  when  any  such  marriage  shall 
not  have  been  annulled  during  the  lifetime  of  the  parties  the  validity  thereof 
shall  not  be  inquired  into  after  the  death  of  either  party.       '  • : "  ■  ■ " 

(c)  When  such  marriage  was  contracted  while  either  of  the  partifes  thereto 
had  a  husband  or  wife  living,  at  the  suit  of  either  party.  '  ' ' 

(d)  Fraud,  force  or  coercion,  at  the  suit  of  the  innocent  and  injured  party; 
unless  the  marriage  has  been  confirmed  by  the  acts  of  the  injured  fiarty;-  '   ' 

(e)  Insanity  of  either  party,  at  the  suit  of  the  other,  or  at  th?  suit  of  the 
committee  of  the  lunatic,  or  of  the  lunatic  on  regaining  reason;  UnleSs-such 
lunatic,  after  regaining  reason,  has  confirmed  the  marriage:  Provided, 'That 
where  the  party  compos  mentis  is  the  applicant,  such  party  shall  have' been 
ignorant  of  the  other's  insanity  at  the  time  of  the  marriage,  and  shall  not 
have  confirmed  it  subsequent  to  the  lunatic's  regaining  reason. 

ii)  At  the  suit  of  the  wife  when  she  was  under  the  age  of  sixteen  years  at 
the  iinie  of  the  marriage,  unless  such  marriage  be  confirmed  by  her  after 
arriving  at  such  age.  ;  -   ;., 

(g)  At  the  suit  of  the  husband  when  he  was  under  the  age  of  eighteen  at 
the  time  of  the  marriage,  unless  such  marriage  be  confirmed  by  him  after 
arriving  at  such  age. 

Section  2.  Divorce  shall  be  of  two  kinds: 

(a)  Divorce  from  the  bonds  of  matrimony,  or  divorce  a  vinculo  matrimonii. 

(b)  Divorce  from  bed  and  board,  or  divorce  a  mensa  et  thoro. 
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Section  3.  The  causes  for  divorce  from  the  bonds  of  matrimony  shall  be: 

(a)  Adultery. 

(b)  Bigamy,  at  the  suit  of  the  innocent  and  injured  party  to  the  first 
marriage. 

(e)  Conviction  and  sentence  for  criipe  by  a  competent  court  having 
jurisdiction,,  followed. by  a  continuous  imprisonment  for  £it  least  two  years, 
or  in  the  case  of  indeterminate  sentence,  for  at  least  one  year:  Provided,  That 
such  conviction  has  been  the  result  of  trial  in  some  one  of  the  states  of  the 
United  States,  or  in  a  federal  court,  or  in  some  one  of  the  territories,  pos- 
sessions or  courts  subject  to  the  jurisdiction  of  the  United  States,  or  in  some 
foreign  country  granting  a  trial  by  jury,  followed  by  an  equally  long  term  of 
imprisonment. 

(d)  .Extreme  cruelty,  on  the  part  of  either  husband  or  wife,  such  as  to 
endanger  the  life  or  health  of  the  other  party  or  to  render  cohabitation  unsafe. 

(e)  Wilful  desertion  for  two  years. 

-  (f)  Habitual  drunkenness  for  two  years. 

Section  4-  The  causes  for  divorce  from  bed  and  board  shall  be: 
.  (a)  Adultery. 

(b)  Bigamy,  at  the  suit  of  the  innocent  and  injured  party  to  the  first 
marriage. 

(c)  Conviction  and  sentence  for  crime  by  a  competent  court  having 
jurisdiction,  followed  by  a  continuous  imprisonment  for  at  least  two  years, 
or  in  the  case  of  indeterminate  sentence,  for  at  least  one  year:  Provided,  That 
such  conviction  has  been  the  result  of  trial  in  some  one  of  the  states  of  the 
United  States,  or  in  a  federal  court,  or  in  some  one  of  the  territories,  pos- 
sessions or  courts  subject  to  the  jurisdiction  of  the  United  States,  or  in  some 
foreign  country  granting  a  trial  by  jury,  followed  by  an  equally  long  term  of 
imprisonmient. 

(d)  Extreme  cruelty,  on  the  part  of  either  husband  or  wife,  such  as  to 
endanger  the  life  or  health  of  the  other  party  or  to  render  cohabitation 
unsafe. 

.(e)  Wilful  desertion  for  two  years. 

(f )  Habitual  drunkenness  for  two  years. 

(g)  Hopeless  insanity  of  the  husband. 

Section  5.  No  decree  for  divorce  shall  be  granted  if  it  appears  tq  the  satis- 
faction of  the  court  that  the  suit  has  been  brought  by  collusion,  or  that  the 
plaintiff  has  procured  or  connived  at  the  offence  charged,  or  has  condoned 
it,  or  has  been  guilty  of  adultery  not  condoned. 

Section  6.  The court  of  this  state  shall   have  and 

entertain  jurisdiction  of  all  actions  for  annulment  of  marriage,  or  for 
divorce. 

Section  7.  For  purposes  of  annulment  of  marriage,  jurisdiction  may  be 
acquired  by  personal  service  upon  the  defendant  within  this  state  when 
either  party  is  a  bona  fide  resident  of  this  state  at  the  time  of  the  commence- 
ment of  the  action. 
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Section  8.  For  purposes  of  divorce,  either  absolute  or  from  bed  and  board, 
jurisdiction  may  be  acquired  by  personal  service  upon  the  defendant  within 
this  state,  imder  the  following  conditions: 

(a)  When  at  the  time  the  cause  of  action  arose,  either  party  was  a  bona 
iide  resident  of  this  state,  and  has  continued  so  to  be  down  to  the  time  of 
the  commencement  of  the  action;  except  that  no  action  for  absolute  divorce 
shall  be  commenced  for  any  cause  other  than  adultery  or  bigamy,  unless 
one  of  the  parties  has  been  for  the  two  years  next  preceding  the  commence- 
ment of  the  action  a  bona  fide  resident  of  this  state. 

(b)  When,  since  the  caiise  of  action  arose,  either  party  has  become,  and 
for  at  least  two  years  next  preceding  the  commencement  of  the  action  has 
continued  to  be,  a  bona  fide  resident  of  this  state:  Provided,  The  cause  of 
action  alleged  was  recognized  in  the  jurisdiction  in  which  such  party  re- 
sided at  the  time  the  cause  of  action  arose,  as  a  ground  for  the  same  relief 
asked  for  in  the  action  in  this  state. 

Section  9.  When  the  defendant  cannot  be  served  personally  within  this 
state,  and  when  at  the  time  of  the  commencement  of  the  action  the  plaintiff 
is  a  bona  fide  resident  of  this  state,  jurisdiction  for  the  purpose  of  annulment 
of  marriage  may  be  acquired  by  publication,  to  be  followed,  where  practicable, 
by  service  upon  or  notice  to  the  defendant  without  this  state,  or  by  addi- 
tional substituted  service  upon  the  defendant  within  this  state,  as  prescribed 
by  law. 

Section  10.  When  the  defendant  cannot  be  served  personally  within  this 
state,  and  when  at  the  time  of  the  commencement  of  the  action  the  plain- 
tiff is  a  bona  fide  resident  of  this  state,  jurisdiction  for  the  purpose  of  divorce, 
whether  absolute  or  from  bed  and  board,  may  be  acquired  by  publication, 
to  be  followed  where  practicable  by  service  upon  or  notice  to  the  defendant 
without  this  state,  or  by  additional  substituted  service  upon  the  defendant 
within  this  state,  as  prescribed  by  law,  under  the  following  conditions: 

(a)  When,  at  the  time  the  cause  of  action  arose,  the  plaintiff  was  a  bona 
fide  resident  of  this  state,  and  has  continued  so  to  be  down  to  the  time  of  the 
conmiencement  of  the  action;  except  that  no  action  for  absolute  divorce 
shall  be  commenced  for  any  cause  other  than  adultery  or  bigamy,  unless 
the  plaintiff  has  been  for  the  two  years  next  preceding  the  coniinencement 
of  the  action  a  bona  fide  resident  of  this  state. 

(b)  When,  since  the  cause  of  action  arose,  the  plaintiff  has  become,  and 
for  at  least  two  years  next  preceding  the  commencement  of  the  action  has 
continued  to  be,  a  bona  fide  resident  of  this  state:  Provided,  The  cause  of 
action  alleged  was  recognized  in  the  jurisdiction  in  which  the  plaintiff  re- 
sided at  the  time  the  cause  of  action  arose,  as  a  ground  for  the  same  relief 
asked  for  in  the  action  in  this  state. 

Section  11.  Any  one  charged  as  a  jnrtieeps  criminis  shall  be  made  a  party, 
upon  his  or  her  application  to  the  court,  subject  to  such  terms  and  conditions 
as  the  court  may  prescribe. 

Section  IS.  All  hearings  and  trials  shall  be  had  before  the  court,  and  not 
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before  a  master,  referee,  or  any  other  delegated  representative,  and  shall  in 
all  cases  be  public. 

Section  IS.  In  all  uncontested  cases,  and  in  any  other  case  where  the 
court  may  deem  it  necessary  or  proper,  a  disinterested  attorney  may  be 
assigned  by  the  court  actively  to  defend  the  case. 

Section  I4.  No  decree  for  annulment  of  marriage,  or  for  divorce,  shall 
be  granted  unless  the  cause  is  shown  by  affirmative  proof  aside  from  any 
admissions  on  the,  part  of  the  defendant. 

Section  IS.  No  record  or  evidence  in  any  case  shall  be  impounded,  or 
access  thereto  refused. 

Section  16.  If  after  the  hearing  of  any  cause,  or  after  a  jury  trial  resulting 
in  a  verdict  for  the  plaintiff,  the  court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  a  decree  annulling  the  marriage,  or  to  a  decree  for  divorce  from 
the  bonds  of  matrimony,  a  decree  nisi  shall  be  entered. 

Section  17.  A  decree  mist  shall  become  absolute  after  the  expiration  of  one 
year  from  the  entry  thereof,  unless  appealed  from  or  proceedings  for  review 
are  pending,  or  the  court  before  the  expiration  of  said  period  for  sufficient 
cause,  upon  its  own  motion,  or  upon  the  application  of  any  party,  whether 
interested  or  not,  otherwise  orders;  and  at  the  expiration  of  one  year  such 
final  and  absolute  decree  shall  then  be  entered  upon  application  to  the  court 
by  the  plaintiff,  unless  prior  to  that  time  cause  be  shown  to  the  contrary. 

Section  18.  In  all  cases  of  divorce  from  bed  and  board  for  any  of  the  causes 
specified  in  Section  4  of  this  act,  the  court  may  decree  a  separation  forever 
thereafter,  or  for  a  limited  time,  as  shall  seem  just  and  reasonable,  with  a 
provision  that  in  case  of  a  reconciliation  at  any  time  thereafter,  the  parties 
may  apply  for  a  revocation  or  suspension  of  the  decree;  and  upon  such 
application  the  court  shall  make  such  order  as  may  be  just  and  reasonable. 

Section  19.  The  court  upon  granting  a  divorce  from  the  bonds  of  matri- 
mony to  a  woman  may  allow  her  to  resume  her  maiden  name,  or  the  name 
of  a  former  deceased  husband. 

Section  20.  In  an  action  brought  by  the  wife,  the  legitimacy  of  any  child 
born  or  begotten  before  the  commencement  of  the  action  shall  not  be  affected. 

Section  21.  In  an  action  brought  by  the  husband,  the  legitimacy  of  any 
child  bom  or  begotten  before  the  commission  of  the  offence  charged  shall 
not  be  affected;  but  the  legitimacy  of  any  other  child  of  the  wife  may  be 
determined  as  one  of  the  issues  of  the  action.  All  children  begotten  before 
the  commencement  of  the  action  shall  be  presumed  to  be  legitimate. 

Section  22.  Full  faith  and  credit  shall  be  given  in  all  the  courts  of  this 
state  to  a  decree  of  annulment  of  marriage  or  divorce  by  a  court  of  com- 
petent jurisdiction  in  another  state,  territory  or  possession  of  the  United 
States  when  the  jurisdiction  of  such  court  was  obtained  in  the  manner  and 
in  substantial  conformity  with  the  conditions  prescribed  in  Sections  7, 8, 9  and 
10  of  this  act.  Nothing  herein  contained  shall  be  construed  to  limit  the 
power  of  any  court  to  give  such  effect  to  a  decree  of  annulment  or  divorce 
by  a  court  of  a  foreign  country  as  may  be  justified  by  the  rules  of  interna- 
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tional  comity.  Provided,  That  if  any  inhabitant  of  this  state  shall  go  into 
another  state,  territory  or  country  in  order  to  obtain  a  decree  of  divorce  for  a 
cause  which  occurred  while  the  parties  resided  in  this  state,  or  for  a  cause 
which  is  not  ground  for  divorce  under  the  laws  of  this  state,  a  decree  so 
obtained  shall  be  of  no  force  or  effect  in  this  state. 
Section 23.  The  following  acts  of  Assembly  and  parts  of  acts,  viz:. 

and  all  other  acts  and  parts  of  acts  of  Assembly  of  this  state,  general,  special 
or  local,  inconsistent  with  this  act,  be  and  the  same  are  hereby  repealed: 
Provided,  That  nothing  in  this  act  contained  shall  affect  or  apply  to  any 
actions  for  annulment  of  marriage  or  for  divorce,  now  pending. 

Section  2i.  This  act  shall  take  effect  on  the day  of 

,A.D 
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